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SUBJECT INDEX 


Admission —Persons jointly interested in sub- 
ject-matter of suit—Admission by one of them 
relating to subject-matter of suit is receivable 
against other 278(Z 

Appeal—Maintainability—Suit foe declaration 
of title to properties—Prayer for possession 
wrongly added—Decree granting both reliefs— 
Appeal by defendant ignoring decree for posses¬ 
sion— Appeal as framed held not maintainable 

4086 

Arbitration Act (10 [X] of 19i0), Ss. 20 
and 41 (b) — Application under S. 20 (1) — 
Notices under S. 20 (8) not served— Court has 
jurisdiction to appoint Receiver TOa 

- S. 20 (5 )—“Arbitration”—It means the 

arbitration by the arbitrator or arbitrators ap- 
pointed in accordance with the provisions of the 
preceding sub-s. (4) 706 

Arms Act (11 [XI] of 1878), Ss. 19 (f) and 
29 — Offence under S. 19 (f) — Proceedings 
started without sanction under S. 29—Sanction 
under S. 29 subsequently obtained—Proceedings 
are null and void 160 

Bar Councils Act (38[XXXVin] of 1926), 
Ss. 14 {b) and 8 (2) — Person enrolled as 
advocate in Bombay High Court under Act is 
entitled to practise in Courts subordinate to 
Patna High Court (SB) 369 

Bengal Cess Act (9 [IX] of 1880), Ss. 6 and 
60 —Coal mines—Royalties — Road cess upon 
royalties received by proprietor is a tax upon 
mines and is recoverable from lessees 148a 

- Ss. 41 and 4 — Holding rent of which 

exceeded Rs. 100 split up into small holdings 
with consent of landlord—Rent for each holding 
less than Rs. 100—Tenant is cultivating raiyat 
and not tenure-holder within S. 41 200 

- as amended by Bihar Act (2 [II] of 

1936), S. 72 — Under lease lessee to pay cess 
that might be assessed—Lessor paying cess and 
seeking to recover same from lessee—That cess 
was not imposed in accordance with law is no 
defence to lessor's claim 154c 


Bengal Cess Act (contd.) 

-as amended by Bihar Act (2 [II] of 

1936), Ss. 72 and 81 — Amendment in 1936 
has made no difference in application of prin¬ 
ciples in 38 Cat. 372 (P C) 1436 

Bengal Court of Wards Act (9 [IX] of 
1879), S. 18 — Court of Wards omitting to 
recover duos to ward without considering 
whether such omission was for benefft of ward 
or estate — Ward not bound by such omission 

143c 

Bengal Land Revenue Sales Act (11 [XI] 
of 1869), Ss, 2, 3 — Terms 'due', 'kisht*, *instal. 
ment* in Collector's revenue accounts have no 
reference to original kishtbandi — *Kisht day’ 
means latest day for payment of arrears fixed 
under S. 3 459 

Bihar Agricultural Income-tax Act (7 
[VII] of 1938), Ss. 7 (1) (a) and (b) and 
17 (3) — Method of assessment — Option— 
Return showing amount of agricultural income 
filed— Assessee asked to produce evidence in 
support thereof—Assessee exercising option to be 
assessed under 8 . 7 (1) (a) — Assessee held was 
entitled to do so (SB) 358 

—S. 8 — Income actually applied or finally 
set apart for application to religious and charit¬ 
able purposes is alone exempt and not whole 
agricultural income of trust (SB) 297 

-S. 11 — 'Beneficiaries,' meaning explained 

— S. 11 does not apply to income received by 
full owners of property through their servant or 
manager (SB) 361a 

—;— S. 11 —Individual holding separate powers 
of attorney from different proprietors regarding 
their specific shares in estate cannot be said to 
be holding land — 8. 11 does not apply to such 
case (SB) 3616 

-S. 25 — Statement must not be drawn up 

by some one representing Board (S B) 861c 

- S. 25 — Reference under — Assessee 

alone is entitled to ask for reference to High 
Court after termination of proceeding under Act 
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Bihar Agrioultural Inoome-tax Act (contd.) 

— Under S. 25 (l), Board of Agricultural 

Income-tax can make a reference only during 
course of pending proceeding —Termination of 
proceeding under S. 27 — Held, reference to 
High Court-was incompetent (SB) 295 

Bihar and Orissa Co-operatiYe Societies 
Act (6 [VI] of 1935), Ss. 32, 63, 48 and 54^ 
Applicability of Ss. 82 and 68—Award in favour 
of society in respect of debt due from member 

— S. 82 does not apply — S. 63 applies end 
limitation is governed by Limitation Act 150a 
■ Ss. 32 and 63 — Previous award against 
member of society in respect of different debt 
and different kind of liability — Decision in 
award held could not operate as res judicata 

1505 

Bihar and Orissa Municipal Act (7 [VII] 
of 1922), S. 24 — Validity of decree, question 
as to, in execution — Suit by Chairman of 
Municipality attacked as not being by proper 
person — Objection held merely technical, in 
circumstances of case 26S 

-S. 82 (1) (a )— Joint Mitakashata family 

—Individual members if can be separately 
assessed under S. 82 (1) (a) 15Sa 

- S. 82 (1) (a) — Joint Mitaksbara family 

— Finding that members have separate earn¬ 
ings is one of fact and binding in second appeal 

1535 

•- Ss. 107 (f) and 115 r.?)—Holding belong. 

ing to three brothers — Owing to partition 
among them tax payable apportioned among 
them without notice to one of them—S. 107 (f) 
does not apply and apportionment is ultra 
vires — Brother not served with notice is bow. 
ever not entitled to refund of tax paid by him 
for his portion 167a 

- S. 119 — Whole assessment ultra vires— 

Suit for declaration that assessment is not bind, 
ing is not barred 1675 

Bihar and Orissa Village Administration 
Act (3 [III] of 1922), S. 27 (d) — When 
chaukidar can arrest explained 405 

Bihar Cotton Cloth and Yarn Dealers 
CLioensing and Control) Order (1944) _ 
Cloth Controller has power to issue direction to 
exhibit correct account of stock on notice board 

28fc 

——Cfs. 8 and 9 — Prosecution for contraven¬ 
tion of —Sanct-OQ of Provincial Government is 
not neceesary 286a 

- 01. 3— Charge defective—Accused know- 

ing case be bad to meet with — No prejudice 
caused — Trial not vitiated 286d 

Bihar Essential Foodgralns (Possession and 
Storage) Order, 1943, S. 3 — Person found 
taking carts loaded with more than 26 maunds 
of lice—Offence does not fall under 8. 8 : 180 
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Bihar House Rent Control Order (1942), 
S, 13 — Bar of S. 13 must be pleaded in suit 
and not in execution {'Per Das J. obiter) 

385s 

Bihar Money-lenders (Regulation of Trans¬ 
actions) R.Ci(7 [VII] of 1939), Ss. 2 {f) 
and 4 — S. 4 applies only to loans advanced 
after commencement of Act 810c 

- S. 4 — Applicability of — Section applies 

to professional money-lenders and not to isolated 
or intermittent instances of lending 310a 

- S. 14, Proviso 1 —Proviso does not mean 

that decree.holder may specify any portion of 
property which will not be sufficient to satisfy 
decree — Proviso must be read subject to first 
paragraph of S. 14 199 

Bihar Tenancy Act (8 [VIII] of iS65) — 
Lease of agricultural land can be created orally 

— Kabuliyat by tenant registered — Rent ac¬ 
cepted by landlord — Valid lease is created 

22 

- Ss. 29 and 112A — Holding not subject 

of suit — Rent increased by compromise in suit 

— Enhancement is one under S. 29 and can be 

cancelled 138a 

- Ss. 20 and 112A — Whether increase in 

rent is enhancement under S. 29 is question of 
fact or mixed question of fact and law to bo 
determined by Rent Reduction Officer—Decision 
of such officer that increase is enhancement 
within S. 29 though erroneous is not without 
jurisdiction 1885 

- Ss. 40,40A and 112 — Revision of rent 

without notice to parties is not without jurisclic- 
tion 15c 

- S. 65 —Portion of plot in bolding purchas¬ 
ed by landlord in execution of rent decree _ 

Usufructuary mortgagee from tenant in posses- 
sion of plot, in his suit for setting aside sale and 
confirmation of his possession, lield could be 
allowed to redeem charge of landlord purchaser 

2845 

- Ss. 112, 40, 40.1 — Compromise between 

landlord and tenant in proceedings under S. 40— 
Revenue officer held bad jurisdiction to revise 
rent i5a 

- Ss. 112, 40 —Provincial Government can 

invest Revenue Officer with power to settle rents 
though commuted under S. 40 156 

- S. 112A and P. 82 —Tenant’s application 

for reduction of rent disixjsed of in bis absence 

— Subsequent re-bearing application by tenant 

— Rent Reduction Officer can re.bear applica. 
tion as proceeding under S. 112A is in nature of 
suit to which provisions of Civil P. C.. become 
applicable by virtue of Rule 82 (F B) 85-la 
- S. 112A — Tenant applying to Rent Re¬ 
duction Officer for reduction of rent on allcga- 
tion that rent was cash and not bhaoli — Order 
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Bihar Tenancy Act (contd.) 
reducing rent conQrmed on appeal by Collector 
—Order set aside by Commissioner and Board 
of Revenue as being without jurisdiction—Order 
of Collector having been vacated as being with- 
out jurisdiction does not bar civil Court from 
determining question whether rent was cash or 
on bhaoli basis 298<i 

-S. H2A (1) Application by tenants 

for reduction of rent stated to be current and 
payable on date of application — Bent subsequ¬ 
ently enhanced but again enhancement cancelled 

_ Order of Rent Reduction Officer reducing 

enhanced rent and not rent stated by tenants in 
their application held without jurisdiction 174 
_ Ss. 112A and 115 — Rent reduction pro¬ 
ceedings _ Landlord not made party — No 

notice served — Order reducing rent is ultra 
vires 

_ S. 222/1—Husband proprietor of 10 annas 

milkiat and wife usufructuary mortgagee of re- 
maining milkiat — No notice of rent reduction 
proceedings served on wife — Order reducing 
rent is without jurisdiction 1026 

_ Ss. USA and 170 — Suit by cosbarer 

landlord for rent in respect of portion of holding 
allotted to his share at civil Court partition — 
Other cosharers not impleaded—Decree obtained 
in such suit is not rent decree — S. 170 does 
not bar claim under O. 21, R. 58, Civil P. 0., 
preferred by another coaharer in execution ot 
such decree 

- Ss. 15SAA and 148 (g) — Service of 

notice under S. ] 18 (g) is not a condition pre¬ 
cedent to filing of execution — S. 158AA does 
not prohibit filing of execution within 45 days 
of service of notice but merely prohibits attach¬ 
ment and sale within such period 403 

- (as a7nended in 1939), S. 1G2A, Proviso 

2 _Scope_Sale of portion of plot comprised 

in a holding after amendment, does not convey 
interest to purchaser 284a 

_ Ss. 171A and 174 — Difference between 

Ss. 171A and 174 explained — Deposit made 
after sale — S 171A does not apply 372 
Bihar Village Collective Responsibility Act 
(6 [VI] of 1943), Ss. 7 and 5 Villagers 
performing duties according to chart prepared 
by themselves and not according to chart pre¬ 
pared by headman—Headman not authorised by 
District Magistrate—Villagers are not liable 
under S. 7 

Chota Nagpur Tenancy Act (6 [VI] of 
2908) — Kbuntakattidars — Khuntakattidars 
entered in kbewat as tenure-holders—This does 
not mean in every case that they are merely 
temporary tenure-holders (FB) 318a 

.- S. 14 (1) (a )—Lease by grantee of resum- 

able tenure—No evidence that tank on leased 


Chota Nagpur Tenanoy Act (contd.) 
land was constructed by grantee—Lessee is not 
protected by S. 14 (1) (a) 77a 

- S. 20 (3), Proviso—Ha.\yati settlement of 

kasht land by grantee of resumable tenure— 
Baiyat allowed to irrigate land from tank and 
catch fish — Raiyat cannot claim occupancy 
rights in tank on termination of interest of 
grantee 776 

-S. 46 (4) (a) — Applicability — Suit for 

possession—Lands within local limits of Police 
Station M — Plaint and sale deed in plaintiffs' 
favour stating that plaintiffs were residents of 
village within M — One defendant stating in 
written statement that sale was paper transac¬ 
tion as vendor belonged to different area—Lower 
Court treating word 'vendor' as mis.type for 
"vendee” — No other defendant giving slightest 
indication that plaintiffs were not residents of 
village within M — No issue framed on this 

point_Defendant’s statement held gave no due 

notice to plaintiffs of plea that they were not 
residents within M — Plaintiffs’ evidence that 
they were not residents within M having re¬ 
mained unrebutted, section held had no applioa- 
tion to case 423 

_ S. 47 _Land originally acquired for 

cultivation but subsequently being used for non- 
agricultural purposes can be sold in execution 

466 

_$. 48 — Pahan lands — Incidents of — 

Transferable before Tenancy Act came in force 

_Alienation of land by pahan — Suit to set 

aside — Limitation — Starting point — Each 
succeeding pahan does not get fresh cause of 
action 207 

_S. 84 (3) — Entry in survey record of 

rights_Presumption of correctness applies — 

Onus to prove that entry is incorrect is on person 
saying so (FB) 3136 

_ Ss. 198,208 and210 (l)and (2) —Words 

"any other property, movable or immovable" 
in sub-9S. (1) and (2) of S. 210 do not refer to 
tenure or holding respecting which decree has 
been made—Words do not refer to some lesser 
interest belonging to judgment-debtor therein 

— Decree for arrear of rent of tenure_One of 

persons holding interest therein not impleaded 
—Attempt to execute decree by sale of tenure 
defeated on this ground—Application to execute 
decree under S. 210 (2) by sale of right, title 

and interest of judgment-debtors in tenure_ 

S. 198 held did not apply—Right, title and in¬ 
terest of judgment-debtors held was not saleable 
under S, 210 (2)—Deputy Commissioner held 
had power to execute decree under S. 208 : 
1941 P. W. N. 553={’42) 29 A. I. R. 1942 Pat. 
84=199 I. C. 83, OVERRULED (FB) 858 
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Chota Nagpur Tenancy Act (contd.) 

-Ss. 240, 64 (3J and 6? —S. 240 does not 

pL’evect landlord from giving consent to person 
who is not mundari kbuntkattidar for creating 
iiorkar in mundary khuntkattidari tenancy — 
Landlord not making application under S. 64 
(8)—Person cannot be ejected—Person acquires 
occupancy right, not by adverse possession, but 
under S. 67 105 

Civil Procedure Code (5 [V] of 1908), S. ll 
—Execution application for arrest—Objection 
to, by judgment-debtor on ground of decree 
being rent-decree—Order of dismissal of appli¬ 
cation on decree-holder admitting objection — 
Order held decided that decree was rent-decree 
and operated as res judicata 441 

- S. 11 — First application for amendment 

dismissed without hearing—Second application 
on same allegations is not barred by res 
judicata 429a 

- S, 11 — Suit for declaration of title and 

possession—Right to reliefs depending on same 
facts—Suit decreed—Appeal by defendant only 
against declaration of title—Decree for posses¬ 
sion w'Ould operate as res judicata on facts 
necessary to establish title 408c 

-S. il—Execution proceedings—Principles 

of rule of res judicata apply 392c 

- S. 11 —Execution proceedings—Decree for 

injunction — Previous executions praying relief 
of possession — Relief not granted by decree — 
Executions held barred by limitation—Subse¬ 
quent execution for removal of obstruction — 
Held subsequent execution not barred by principle 
of res judicata 892(Z 

- S. 11, Explanation 4 —Proceeding under 

8. 112A, Bihar Tenancy Act, being in nature 
of suit principle of constructive res judicata 
applies—Application by tenant for reduction of 
rent — Landlord not raising plea that rent had 
already been reduced on a previous application 
— Rent reduced by Rent Reduction Officer — 
Landlord cannot subsequently challenge reduc¬ 
tion in separate suit (FB) 854^ 

- S. 11 — Previous award against member 

of society in respect of different debt and diffe¬ 
rent kind of liability—Decision in award held 
could not operate as res judicata 1506 

S. 34 — Interest before suit when can be 
allowed—Lessor paying cess which lessees were 
bound to pay under lease—No provision in lease 
for payment of interest on cess—Suit to recover 
amount paid by lessor—Case is one of wrongful 
detention of money — No interest prior to suit 
can be allowed 154 ^ 

- Sb, 88 and 41 —Court transferring decree 

:for execution still retains jurisdiction to pass 
proper orders — Order by transferor Court 
appointing Beceiver for sale of property before 


Civil P. C. (contd.) 

receipt of certificate under S. 41 held proper 

3656 

-S. 41 — Certificate under — Section pres¬ 
cribes no particular form — Intimation by 
transferee Court of dismissal of execution 
sufiicient S65a 

- S. 47 —Validity of decree, question as to, 

in execution—Suit by Chairman of Municipality 
attacked as not being by proper person—Objec¬ 
tion held merely technical, in circumstances of 
case 268 

- S. 47 — Execution of mortgage decree 

directing sale of specific property — Objection 
by legal representatives of judgment-debtor on 
ground that mortgagor bad no right to transfer 
property originally or bad no longer interest 
therein since date of decree — Objection can¬ 
not be allowed 214 

- S. 48 —Amendment of decree does not ex¬ 
tend time 392a 

-S. 60 —Provident fund—Contributions to 

provident fund to which Provident Funds Act is 
not applicable are not exempt from attachment 
except when they have been vested in trustees 
—Rules of provident fund providing for vest¬ 
ing of control and management of funds in 
trustee —No vesting of ownership of funds in 
trustee — No valid trust is created — Creditor 
can obtain attachment order in respect of funds 
standing to credit of bis judgment-debtor in 
such fund 480 

- S. GO — Objection not taken at the time of 

sale—Title of auction-purchaser not affected 809 

-S. 64 —Attachment—Effect of—Alienation 

after attachment will not affect auction pur¬ 
chaser who later on purchases property 3066 

- S. 65 — Auction-purchaser — Title vests 

from actual date of sale and not of confirma¬ 
tion 806(2 

-S. <90 — Receiver appointed by Court — 

Suit for realization of price for seeds supplied 
against dependants including receiver — Notice 

to receiver under S. 80, if necessary 81 

- S. 100 — Finding of fact by lower Court 

that plaintiffs had not been repaid — Finding 
challenged by defendants on ground that onus 
was wrongly placed on them—Question of onus 
held did not arise as there was conflicting evi¬ 
dence — Finding was binding in second appeal 

440a 

-S. 100 — Question of fact — Question 

whether holding is on cash rent or on bbaoli 
basis is one of fact 2986 

- S. 100 —Question of fact — Finding that 

parties are separate in status is one of fact 

2316 
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Civil P. C. (contd.) 

- S. 100 — Mixed question of law and fact 

based on interpretation of decree — Question 
cannot be raised for first time in second appeal 

216c 

- S. 100 —Joint Mitakshara family—Finding 

that members have separate earnings is one of 
fact and binding in second appeal 1536 

■ S. 100 —Finding of fact — It is not o^n 
to the High Court in second appeal to set aside 
decision on pure question of fact 120a 

- S. 100 — Orissa Money-lenders Act (3 

IIIIJ of 1939), Ss. 2, 10 and 16—Finding that 
person is money-lender is one of fact (Per Sinha 
and Das JJ. in Order of i?e/firc?Jce^;(FB)1106 
——S. 109a —Final judgment or order—Resti¬ 
tution order in summary proceeding is not final 
order I^I 

_S. ii(9_Affirmance — What amounts to, 

illustrated 

_ S. JIO—Substantial question of law held 

not involved 196 

__S. JI5—Revision when lies—Principles— 

Question of jurisdiction involved in lower Court’s 
conclusion of law or fact — High CouH can in¬ 
terfere if such conclusion is erroneous—Court re- 
fusing to decide matter which it had jui-isdiction 
to decide — Decision can be interfered with 

g 115 _Material irregularity — Judge re¬ 

fusing to bring his mind to bear on real question 
in controversy acts with material irregularity 

__S. 115 and 0. Suit dismissed 

for default—Order restoring suit passed though 
no sufficient cause for non-appearance was 
shown by plaintiff—Case taking dilatory course 
due to numerous adjournments — Order of dis¬ 
missal coming as a surprise—Held order of res¬ 
toration was justified by circumstances of case— 
High Court refused to interfere m ^ 

_ S, Maintainability—Suit for declara- 

tion of title to properties — Prayer for posses¬ 
sion wrongly added — Decree granting both 
reliefs — Appeal by defendant ignoring decree 
for possession — Appeal as framed held not 

maintainable on,/ 

_ S. 161; O. 42. E. 23; O. 43, B, 1 (u) — 

Suit disposed of by trial Court in its entirety on 
statement on special oath — Suit is disposed of 
on merits and not on preliminary point—Order 
of remand by appellate Court on ground that 
two special oaths were necessary to finally ad¬ 
judicate upon rights of parties — Order of re¬ 
mand is under inherent power and not under 
O. 41, R. 23 and as such not appealable 272a 
__ S. 161 and 0. 9,E. 9 — Application for 


Civil P. C. (contd.) 

restoration of suit dismissed for default—Appli¬ 
cation should be dealt with under 0. 9, R- 9 — 
No inherent power under S. 151 to restore 
suit 

_ S. 162 —Applicability — Question of con- 

tentious nature — Section cannot be invoked— 
Usufructuary mortgage right whether sold not 
determined—Sale certificate cannot be amended 
by adding reference to mortgage-bond 199 

_0. 2, B. 20—Parties — Misdescription- 

Amendment—Limitation—Omission to describe 
defendant as shebait held was mere misdescrip¬ 
tion, and suit was within time 4406 

_ 0. 6, B. 2 —Alternative pleas—Claim for 

maintenance by wife married in Gandbarva 
form — Alternative plea that even if marriage 
is invalid it has created right of maintenance 
in favour of plaintiff is tenable 8l6fc 

_0. 6, B. 27 —Amendment—Suit by rever- 

sioner to set aside mortgage against widow and 
mortgagees — After receipt of summons widow 
selling property to several vendees — Amend¬ 
ment allowing vendees to be joined as parties 
held, should be allowed 4296- 

_ 0 . 6, i?. 17 — Court’s power to allow 

amendment — Extent of, stated — Application 
for amendment of memorandum of appeal by 
omitting certain relief — Amendment involving 
avoidance of court-fees — Amendment 
should be allowed 408a 

_ O. 7, B. 7; S. Claim for alternative 

reliefs_Decree not granting either relief but 

granting some other relief — Plaintiff can 
appeal 231c 

_ 0. 8, B. 6 — Statements in plaint not 

challenged in written statement — Effect— 
Statement in plaint that A bad founded that 
kutbaris and bad installed idols therein—State¬ 
ment not challenged in written statement— 
Court can find that A was first founder shebait 

347cf 

-■ 0. 9, B, 9 and S. 161 — Suit partly dis¬ 
missed for failure to pay adjournment costs _ 

Application for restoration is competent _ 

Remedy for dismissal of such application is by 
appeal 184 

0. 21, B. 6 and S. 39 —Decree sent direct 
to another Court instead of through District 
Court as requird by 0. 21, R. 5—Procedure is 
merely irregular — Transferee Court has juris¬ 
diction to execute decree and is “proper Court” 
within Art. 182 (5), Limitation Act _ Irregu¬ 

larity must be deemed to have been waived if 
no objection is taken for long time 301c2 

- 0. 21, R. 22 —Decree for rent against two 

brothers A and B tenants of holding—On B's 
death during execution his sons brought on 
record as majors though in fact minora — 
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Cl¥il P. C. (contd.) 

Notices issued under 0. 21, R. 22 against sons 
as majors—On refusal by A to accept notices 
they were pasted on bouse—Subsequent sale of 
bolding — Held seKice of notices on sons was 
only irregular and did not render sale void— 
Failure to appoint guardians for minor sons 
though serious irregularity did not affect juris¬ 
diction of Court to sell holding 2706 

-0. 21, B. 86 — Claim by deoree-holder 

auotion-purchaser to set off decretal amount 
against purchase money allowed — Failure to 
pay excess amount of one pie held no ground 
for Betting aside sale 270n 

- 0. 21, B. 90 — Decree for rent against 

Several judgment-debtora — Death of one judg¬ 
ment-debtor before execution — Legal repre¬ 
sentative not joined in execution—Holding sold 
in execution—Sale is void as regards deceased 
judgment-debtor’s interest — His legal repre¬ 
sentative cannot apply for setting aside sale 

133 

-0. 21, By. 97, 99 and 102 and S. 47— 

B. 102 does not apply to involuntary sale— 
Suit for partition by A against G decreed and 
certain property allotted to ^ — Pending suit, 
property purchased by R in execution of money 
decree obtained by R against G—A resisted by 
B in taking possesaion—R. 102 does not apply 
and A’s application under R. 97 can be dis¬ 
missed — A can bring separate suit for posses¬ 
sion 134a 

- O. 21, B. 102 —‘Property’ whether means 

interest in property {Quare) 1346 

- 0, 22, Br. 4 and 11 — Appeal — Abate. 

ment—Decree *in favour of joint share-holders 
having unascertained shares — Appeal against 
decree abating against some—Appeal abates as 
a whole 132 

' 0. 32, B. 7 — Applicability—Offer to be 

bound by special oath of any party or witness 
does not fall under 0. 82, R. 7 2726 

- O. 33, B. 5 (d) and 6'. 116 —Order reject¬ 
ing application under cl. (d) based on erroneous 
decision of question whether applicant's allega¬ 
tions do not show cause of action — Order is 
revisable 316rf 

■ . 0, 33, B. 6 (d) and S. 115 —Duty of 

Court — Court baa to see whether allegations 
prima facie show cause of action : (’33) 20 
A. L R. 1988 Pat. 284. Dissent. 316?« 

—0. 34, B. 1 — Proper parties—Whether 

suit can proceed in the abrance of—Test_On 

facta held suit was had for defect of necessary 
parties 225a 

- 0. 34, Br. 7 and 8 —Usufructuary mort¬ 
gage — Preliminary decree for redemption — 
Default by mortgagor in paying amount 
.declared nsdei decree within time fixed—Mort- 


Ciyil P. C. 

gagor still can redeem and apply for final decree 

99 

- 0. 34, Br. 14 and 15 —Applicability— 

'Claims arising under mortgage' — Meaning of, 
explained — Charge created by decree itself— 
Order 34, R. 14 does not apply 2166 

- 0. 39, B. 1 — Interlocutory injunction— 

Prima facie case for grant of—Meaning of— 
Title need not be established 177a 

- 0. 39, R. 1 — Interlocutory injunction— 

Grant of—Essentials to be proved, indicated 

1776 

- 0. 39, B. 1 — Interlocutory injunction— 

Essentials for grant of — Irreparable injury— 
Meaning of, explained 177c 

- 0. 39, Br. 1 and 2 (3 )—Injunction issued 

under R. 1 disobeyed—R. 2 (8) applies—S. 86 
or O. 21, R. 32 has no application 47a 

- O. 39, B. 2 (3 )—Injunction — Aggrieved 

party must obey till it is set aside by that Court 
or suspended by another Court 47c 

- 0. 41, B. 2 —Ground that finding of lower 

Court is not based on evidence, if not taken in 
memorandum cannot be urged at bearing: 8386 

- O. 47, Br. 1 and 6 — Sufficient reason 

— Binding authority not brought to Court’s 
notice — This is no ground for review 
(Per Afjanoala J.-, Chaiterji Jcontra) 168 

Contract Act (9 [IX] of 1872), H. Com¬ 

promise during pendency of suit is nob without 
consideration—It is immaterial whether claim 
was false 97 

- Ss. 51, 54 and 73 —Property mortgaged 

—Part of property along with other property 
subsequently sold — Part of consideration left 
with vendee to pay off mortgage — Vendee not 
paying off mortgage—Vendee dispos3esEed;of por- 
tion of proi)erty, by third person later on— 
Mortgagee obtaining decree for sale — Mort- 
gaged property sold and purchased by mor,t- 
gagee — Suit by vendor for damages and 
compensation for breach of contract by vendee 
—S. 66 (2), T. P. Act and Ss. 51 and 54, Con- 
tract Act, held did not apply — S. 73 held ap¬ 
plied and plaintiff was entitled to compensation 

2G8a 

- S. 54 — Sale of property — Part of con¬ 
sideration left with vendee to pay off mortgage 
by vendor — At time of sale vendor failing to 
put vendee in possession of very small propor¬ 
tion of property—Still vendee cannot refuse to 
redeem mortgage {ohiter) 2686 

- S. 73 — Breach of contract — Compen- 

sation — Compensation is only for actual loss 

2G8c 

- S. 74 — Instalment mortgage bond — 

Interest payable only if instalments are in 
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Contract Act (conid.) ' 

arreai's_Bond is interest-bearing bond though 

stipulation to pay interest may amount to ' 

penalty_Stipulation to pay interest not found i 

to be by way of penalty—Bond is interest-bear- 
ing bond 404a 

Cosharers — Alienee from one co-sharer — 
Suit by, for possession against the other co¬ 
sharers _Form of decree — Decree for joint 

possession is proper 231d 

Cotton Cloth and Yarn Control Order(1943), 
C/s. 13 and 14 —One proprietor in management 
of shop—Unstamped cloth found on premises— 
Other co-proprietors not proved to have know¬ 
ledge of such cloth being there—Such other co- 
proprietor cannot be said to be in actual control 
of the cloth SO 

Court-fees Act (7 [VII] of 1S70), Sch. 2, 

Art. 17 _Suit for declaration that plaintiff is 

nearest reversionary heir filed before summary 
decision under S. 194, Succession Act — Plaint 
amended after summary decision without add¬ 
ing a prayer to set aside that decision — Suit 
held not one under Sch. 2, Art. 17 (i) 408a 

- Sch. 2, Arts. 20 and 17 (vi) — Petition 

under Indian and Colonial Divorce Jurisdiction 
Act. 1920 and 1940 — Court-fee on, is payable 
under Art. 17 (vi) and not Art. 20 nor Art. 1 
(d) of Sch. 2 401b 

Criminal P. C. (5 [V] of 1S98), S. 145— 
‘Parties concerned’ means not only persons 
actually disputing but includes persons concern¬ 
ed in claiming to be in possession — Order in 
favour of party not mentioned in original 
notice is valid 889a 

-S. 145 — Landlord claiming to be in pos¬ 
session of several plots — Several tenants put¬ 
ting rival claims—One enquiry is not illegal— 
Failure of Magistrate: to consider case of each 
individual tenant— Order cannot be interfered 
with in absence of prejudice 8896 

_ S. 145 — Question of misjoinder or non¬ 
joinder of parties does not affect Magistrate’s 
jurisdiction 330a 

_ S. 145 — Dispute between two parites — 

Members of one party in possession under one 
title_Order of Magistrate upholding their pos¬ 

session is not bad merely because he did not con- 
sider separate possession of each member 8306 

__ S. 145 — Material question for decision is 

question of possession at date of order under sub- 
s. (1) — Magistrate is bound to uphold posses¬ 
sion of party in-possession on that date S^Oc 

_S. _Use of police diary to prejudice 

of accused — Conviction cannot be maintained 

12/a 

_ Ss. 164 (3) and 533 — Non-recording of 

or failure to sign memorandum at foot of con- 
fession—Effect of, stated 


Criminal P.C. 

_ Ss. 164 (3) and 633 — Failure to give 

warning to accused that he is not bound to 
confess renders confession bad in law — ‘Warn¬ 
ing held did not comply with S. 1G4 (3) 1696 

_ Ss. 164 (3)and 533—Failure to put ques¬ 
tions to accused to ascertain whether he was 
confessing voluntarily renders confession bad 
and inadmissible 169c 

*_ S. 164 (3) — After recording irnrt of 

confession on previous day accused produced 

nest day_Fresh warning to accused that he 

was not bound to confess is necessary 169fi 

_ S. 164 (3 )—Warning to accused — Accus¬ 
ed must be given sufficient time to reflect whe¬ 
ther be should make confession or not 169c 

_S. 164(3 )—Confession whether voluntary 

_Magistrate should take care to see from what 

custody accused was brought 169/ 

__ Ss. 196 (3), 408, 409 and 476B — Assis¬ 
tant Sessions Judge is subordinate to Court of 
Session for purposes of appeal under S. 476B 

_ Assistant Sessions Judge making complaint 

under S. 476 — Appeal lies to Court of Session 
under S. 476B — Additional Sessions Judge 
can hear such appeal by virtue of S. 409 485 

_ S. 197 — Official duty—Chastising accus- 

ed is no part of duty of Deputy Commissioner 
or Police Officer—Students suspected of taking 
part in fracas—Superintendent of police caning 
students after consultation with Deputy Com¬ 
missioner—Students lodging complaints against 
them under S. 323, Penal Code—Accused held 
did not act in discharge of their duty 432a 

_S. 197 —Burden of proof— Accused must 

show that he falls within any of categories 
mentioned in section 108a 

_5. 239 _"Same transaction’’ explained 

and illustrated — Continuity of action and pur- 
pose is test and not distance or proximity of 
time 

_ S. 256 (2 )—Everything stated in written 

statement of accused under S. 266, Criminal 
P. C., is not legal evidence, though Court should 
give due consideration to it — Documents filed 
with written statement need not be considered 
unless duly proved 

, _ S. 256 (2) — Provision in, appl‘®9 “ 


---- ' -- gygj 

Non-direotion _ Offenco unden 

S 376 Penaicode—Failure of Judge to warn 

jury that it is unsafe to rely on uncorroborated 
testimony of girl amounts to serious non- 

direction vitiating trial nudei 

___ g 297 _Mis^direction —• Onenoe 

S 376. Penal Code —- Charge to jury — Judge 

referring to statements made by giri as corro- 

borative evidence commits misdirection 4266 
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Criminal P. C. (contd.) 

- S. 297 —Non.direetion — Offence under 

S. 875, Penal Code — Question of consent of 
girl with reference to her age should be explain¬ 
ed—Failure amounts to non-direotion 426c 

- Ss. 342, 349 and 537 — Submission of 

case under S. 849 — Fresh evidence taken by 
Magistrate under S. 849 — Fresh examination 
under S. 842 is necessary. 128 

- S. 349 (1 )—Reference under — Mere use 

of expression that he convicted accused in re- 
cording opinion by Magistrate is erroneous and 
irregular — Such irregularity does not vitiate 
proceedings under S. 849 412 

- S. 403 — Person tried separately for an 

offence under B. 81 (4), Defence of India Buies, 
and under S. 214, Penal Code, for concealing 
offence under R. 81 (4) — Conviction in both 
trials—On appeal, conviction under R. 81 (4) 
set aside — Revision against conviction under 
S. 214—Held, conviction under S. 214 must be 
set aside as Court was bound to assume that no 
offence under R. 81 (4) was committed 101 

-S. 423 (1) (b) and (d )—Conviction under 

Bs. 824 and 148, Penal Code — Sentence under 
8. 824 only—Appellate Court setting aside con¬ 
viction under S. 824 but maintaining that under 
S. 148 — Appellate Court held could impose 
sentence under S. 148 285c 

- S. 436 — Revision — Further inquiry — 

Power to order further inquiry in revision is 
discretionary — In circumstances of case, held 

further inquiry should not be ordered 4826 

— ‘S. 439 — Original sentence served out by 
accused — High Court can enhance sentence 

289a 

- Ss. 439, 491 and S61A —Person arrested 

under extradition warrant challenging validity 
of such warrant enlarged on bail — High Court 
can act under S. 489 or S. 561A if not under 
S. 491 196a 

■ S. 439 — Revisional jurisdiction, exercise 
of—High Court's discretion 1226 

-S. 439 — Limitation — Revision petition 

admitted by Court — Flea of limitation does 
not apply as there is no period prescribed for 
such application 104a 

- S. 488 —Question of relation can be put in 

issue — Magistrate has jurisdiction to decide 
the same 176 

' Ss. 488 and 202 — Application under 
8. 488 is not complaint—It cannot be referred 
to another official for inquiry under S. 202 

1016 

■ S. 491 —Person arrested under extradition 
warrant—Application under 8. 491—Assurance 
(bat Court trying such person would not be 
, biassed is not sufficient ground for rejecting 
j) ^application 196/ 


Criminal P. C. (contd.) 

- S. 526 —Grounds for transfer — Superior 

revenue officer of trying Magistrate expressing 
himself in very strong terms with regard to 
guilt of accused is sufficient ground 1626 

- S. 537 — Designation of officer to whom 

extradition warrant is addressed not correctly 
given—Same person holding both posts—Defect 
is cured under S. 537 196c 

-S. 561.A —Sub-Divisional Magistrate gett¬ 
ing information that there was dispute between 
two persons about right to possession of electric 
supply company, requisitioning same under 

R. 75A (1) of Defence of India Rules — Order 
cannot be said to be passed in judicial proceed, 
ing and High Court cannot interfere under 

S. 561A 191a 

- S. 6G1A — Order of executive officer in 

excess of his powers— Person aggrieved failing 
to seek bis remedy in accordance with law, i. e. 
through ordinary Courts—He cannot ask High 
Court to exercise its inherent powers 1916 
Criminal trial — First information report — 
Failure to mention name of witness is not suffi¬ 
cient to reject testimony of witness 2396 

—^—Evidence—Conviction of accused identified 
by at least six witnesses and acquittal of those 
identified by less — This is not proper way to 
estimate evidence 235a 

-Evidence—Some accused implicated being 

relatives of principal accused—Some old accused 
also implicated—Large number of accused said 
to be identified—Very strict standard in weigh- 
ing evidence must be adopted 2856 

-Onus of proof— Onus is always on prose¬ 
cution 1406 

-Evidence—Prosecution, right of, to rely on 

evidence not led by them but coming on the re¬ 
cord otherwise 122a 

-Evidence — Expert evidence — Thumb 

impressions, genuineness of — Finger print ex- 
I>ert should be examined 104c 

-Evidence—That witnesses are related is no 

ground for disbelieving them 84a 

-Evidence — Witness being under police 

surveillance is no ground for disbelieving him 

846 

Deed—Consideration—Burden of proof—Defi¬ 
nite and clear receipt of consideration in band- 
writing of each of several executants in presence 
of Sub-Registrar — Onus is strongly upon exe- 
cutants to show non-receipt 2256 

-Construction—Instrument of agreement— 

Principles of construction indicated 936 

-Construction—Compromise petition giving 

possession to widow in lieu of her maintenance 
with condition against alienation — Widow’s 
possession held not adverse—Instrument did 
not involve ‘transfer’, but created interest under 
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Deed (contd.'i 

S. 6, T. P. Act—S. 10, T. P. Act, did not apply 

556 

Defence of India Act (35 [XXXV] of 1939), 
S. 14 — Bihar House Rent Control Order, 
1942, Ss. 13 and 14—Jurisdiction of Civil Court 
to pass decree for ejectment is not taken away 

385a 

Defence of India Rules (1939), R. 3 (1) — 
Nepal is outside India 1586 

-i?. 75A (l). Proviso — Yield of dedicated 

property is protected under proviso—‘Used for 
purposes of religious worship’explained—Burden 
of proving what property is required and what 
is nob required is on prosecution and not on 
accused 34 

- (2), Proviso, cl. (i) —Bihar Govern¬ 
ment Orders No. 11277 of 16.8-1943 and 
No. 14718 of 5-11-1943 prohibiting or restrict¬ 
ing export of articles from Bihar to places 
outside India cannot be given effect to 158a 

- Rr.31(4) and 119 — Prosecution for 

selling kerosene at a price in excess of con¬ 
trolled price—Duty of prosecution to prove 
order fising price and its due promulgation: 128a 

- Rr. 81 (4) and 81 (2) (b) —To warrant 

conviction under R. 81 (4), order under R. 81 
(2) (b) fixing price must be exhibited 76 

- R. 81 (4) — Conviction under, read with 

S. 3. Bihar Cotton Cloth and Yarn Control 
Order—Delay in giving cash memo m all pro- 
bability owing to unauthorised intervention of 
police—Dealer should not be convicted 75 

_ Qj u) _Charge for contravening Bihar 

Essential Foodgraina (Possession and Storage) 
Order 1943 — Accused not proved to be occu¬ 
pier of room where grain was stored — Convic¬ 
tion under charge as framed cannot be sustain¬ 
ed 

_.jj xiQ _Order of Cloth Controller under 

Bihar Cotton Cloth and Yarn Dealers (Licens- 
mff and Control) Order (1944)—Rule does not 
apply 2856 

1 X 0 (1) — Provision in, as to best 
manner of publication — Applicability of — 
Cotton Cloth and Yarn Control Order, 1943, 
published in Government of India Gazette — 
Mode of publication is sutiBeient : 1945 P.W.N. 
874, OVERRULED (FB) la 

_ Pi, 1X9 (1) — Order made by authority 

other than Central or Provincial Government 
OP Order made by Central or Provincial Govern, 
ment published otherwise than in Official 
Gazette—R. 119 (l) must be strictly complied 
with (Per Fazl Ali C. J., Manohar Lall, 
Shearer and Sinha JJ.) (PB) 16 

_S. 119 (l )—Manner of publication deter. 

mined by authority making Order cannot he 


Defence of India Rules (1939) (contd.) 
questioned (Per Fazl Ali C. J., Manohar Lall, 
Shearer and Sinha JJ.) (FB) Ic 

- B. 119 (1) and (lA )—Word ’’authority’' 

includes Central and Provincial Governments 
(Per Fazl Ali 0. J., Manohar Lall, Shearer 
and Sinha JJ,) (FB) Id 

- R. 119 (1) —Non-compliance with—^Effect 

of stated (Per Fazl Ali G. J., Shearer and 
Sinha J J.) (FB) le 

- R- 119 (1 )—Publication of Order—Buie 

complied with—Accused must be deemed to 
have been informed of Order even though he 
was not in fact informed (Per Manohar Lall J .) 

(FB) 1/ 

- R. 119 (1) — The word "thereupon” in, 

means on publication of the Order in the manner 
required by Rule (Per Agarwala J .) 

(FB) Ig 

-12 .119 (1) — Object of, explained 

(PB) li 

- Rr. 121 and 81 (4) — Export of rice by 

K in contravention of order of competent 
authority — Rice carried on by coolies engaged 

hy K _Persons merely accompanying coolies 

held could not be convicted under R. 121 : 418 

_ B. 130 — Report in writing of facts is 

necessary — Report need not allege contraven- 
tion by particular person 162 a 

_ B. 130 _Mere allegation that accused 

was smuggling grain from Bihar to Bengal, 
held not sufficient to take cognizance of 
offence of keeping grains for sale without 
licence under Foodgrains Control Order 117 

- R. 130 (1 )—Report of facts constituting 

oQ'ence under Defence of India Rules, what 
constitutes—Report mentioning allegations of 
facts which if true would lead to disclosure of 
offence under Defence of India Rules—Report 
does not comply with R. 180 107 

Dissolution of Muslim Marriages Act (8 
[VIII] of 1939), S. 2 Husband refusing 
to pay prompt dower— Suit by wife to recover 
same—Husband denying that prompt dower was 
payable by him — Suit decreed — Husband is 
bound to maintain wife — Suit by wife for dis¬ 
solution of marriage—No maintenance paid for 
over two years before suit—Defence that husband 
was not bound to pay maintenance unless wife 
comes and stays with him—Wife is entitled to dis¬ 
solution of her marriage 467 

Evidence—Entries in public records— Entries 
in a Chowkidari Assessment Register found to be 

otherwise genuine_Mere fact that name of a 

person appears in the Register even after his death, 
does not necessarily prove that Assessment Re¬ 
gister is not genuine 231a 


13 


Subject Index, A. 1. R. 1916 Patna 


Evidence Act (1 [I] of 1872)^ Ss. 3, 61 and 
62 — Every thing stated in written statement 
of accused under S. 256, Criminal P. C., is not 
legal evidence, though Cou^t should give due 
consideration to it—Documents filed with writ¬ 
ten statement need not be considered unless 
duly proved 373a 

-Ss. 24, 25, 26 and 27 — S. 27 is a pro- 

-viso not only to S. 26 hut also to Ss. 24 and 25 

210 a 

-S. 27 — Accused not in custody of police 

officer when making confession—S. 27 does not 
apply 2106 

-S. 33 — Applicability — Witness dying 

before cross-examination — Degree of weight to 
be attached to bis evidence depends on circum¬ 
stances 384a 

- S. 33 —Death of witness after examination- 

in-cbief but before cross-examination—Proof of, 
whether necessary 8846 

-S, 74 —Order of competent authority fixing 

price under R. 81, Defence of India Rules, is 
public document 1236 

- S. 92 — Agricultural land settled under 

unregistered hukumnama — Tenancy can be 
proved otherwise 407 

-S. 114, Illustration (a )—Article recover. 

ed from house occupied jointly by accused and 
his father — N6 evidence as to which portion 
was occupied by accused and from which portion 
article was recovered—Article cannot be said to 
be in possession of accused 1690> 

-S. 114 — Inference against litigant as to 

contents of document in his possession when 

cannot be drawn 066 

- S. 145 —Previous statements to be admis- 

aible under 8. 145, need not have been recorded 
by person having jurisdiction 82 

-S. 154 — Witness declared hostile by pro¬ 
secution but procedure contemplated by S. 154 
not followed — Defence can rely upon his 

evidence 109 

Ezeoution — Executing Court, powers of _ 

Jurisdiction of Civil Court not questioned by 
anybody—Whether executing Court can declare 
decree invalid SSSc 

^Extradition Act (16 [XV] of 1003), Ss. 5 
and id—Surrender of prisoner—Executive has 
discretion in matter—For valid reasons execu- 

tive may cancel warrant 19Ge 

-- S. 7 — Political Agmt — Political Agent 

includes Assistant Political Agent _ Warrant 

signed by latter is valid 1966 

-——S. 8A — District Magistrate reporting to 
Provincial Government and not to Central Gov- 
emment — There is no illegality 196d 

Forest Act (16 [XVI] of 1927), S. 26 ^kc. 
cased merely servants— Fine of Re. 200 was 
reduced to Rupees 50 61c 


Forest Act (contd.) 

- Ss. 38,20, 26 —Notification No. 4246 VIP. 

13—R dated 23-4-1936—Provisions of Forest 
Act applicable to reserved forests applied by 

notification to forest lands in Schedule_Sec. 

tions 22 onwards of Chap. 2 and other sections 
of Act apply to such forests — S. 20 therefore 
also applies to them 

- S. 36 —S. 38 is not ultra vires of Govern¬ 
ment of India Act (1935) 616 

Government of India Act (25 <£ 26 Geo, V, 
Ch. 42, 1935), S, 270 — OEFances committed 
after 1937 — Sanction not required 1086 

Grant — Construction—Ancient deed or grant 

— Words not clear or unambiguous_Interpre¬ 

tation by contemporaneous usage—Documentary 
or oral evidence of contemporaneous usage 
throwing light upon subject of grant or its 
ambit is admissible 4 . 17 ^ 

Hindu la® — Applicability — Aborigines of 
non-Hindu origin can be Hinduised so as to be 
governed by Hindu law — Formal ceremony 
of conversion not necessary—Test to determine 
whether people of non-Hindu origin have 
become Hindus, indicated 218a 

-Applicability—People of non-Hindu origin 

completely Hinduised — They are prima facie 
governed by Hindu law, except so far as any 

custom at variance with such law is proved _ 

Burden of proving such custom is on party who 
sets it up 2186 

—— Applicability — Question whetlier non- 
Hindu tribe has been Hinduised so as to attract 
provisions of Hindu law is mixed question of 
law and fact 218c 

-Applicability — Santhals of Choba Nagpur 

are governed by Hindu law — Hindu Law of 
Inheritance (Amendment) Act (2 [III of 1929) 
applies to them 218cZ 

—-—Coparcener — Congenital disqualification, 
efiect of—Congenitally lame coparcener is not 
entitled to partition of bis share in family pro- 
petty or separately possess it — He cannot by 
transfer inter vivos convey bis rights to assignee 

-Debts—Father — Liability of sons to pay 

debts of father — When can father be said to 

have been sued in bis representative capacity_ 

Decree obtained against father in respect of debt 

— Sons can challenge by separate suit nature 

and factum of debt—If debt is not established, 
sons’ interest in ancestral property is nob affect¬ 
ed by decree 338a 

-Joint family property — Property sold in 

Court auction — Subsequent final decree for 
partition—Property allotted to mother—Prior 
title by auction sale is nob defeated — Mother 
has no inchoate or quasi-contingent right 
before actual partition 806a 
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Hindu law (contd.) 

-Maintenance — Jural relationship created 

contrary to sbastric injunctions — Person may 
still be entitled to maintenance SlGe 

*-Marriage — Gandbarva form — Mithila 

School—Gandbarva marriage is not invalid — 
Wife married in Gandbarva form is entitled to 
maintenance 316a 

-Marriage—Gandbarva form of marriage— 

Incidents of — Blame attaching to this form of 
marriage does not make marriage void but 
creates some ditl'erence in case of succession to 
I)ropGrty of wife married in this form 3106 

-Marriage — Gandbarva form — Perform. 

ance of nuptial rites necessary 31Cc 

-Marriage — Approved and unapproved 

forms—Principal difference, stated 3106 

-Marriage — Presumption of validity — 

Performance of marriage proved—Presumption 
arises in favour of valid form of marriage 3l6i 
—Mithila School—Texts of authority pointed 
out 31Off 

-Partition—Mother’s right—Property vests 

in mother from date of final decree for partition 

306c 

-Partition—Cessor of commensality is not 

conclusive proof of partition 2786 

-Partition — Sbare of member in revenue 

paying estate not merely specified In record of 
rights but such member also recorded to be in 
separate posseision over certain plots—This 
indicates separation 278c 

-Partition—Separate monetary dealings of 

members of family by itself is not a strong 
evidence of separation 278e 

-Partition — Separate mess and residence 

—Separate transactions—Exclusive possession 

over part of estate— Separate monetary aealmgs 

—Cessation of joint interest may be '“‘^'^^278/ 
•Partition—Whether the right of manage- 


ment can be subject of partition amongst • 

bers of joint family (Quare) _. 

-Religious endowment—Shebait, posi i 

— As regards temple property be is m * 
of trustee-As regards service of temije and 
duties appertaining to it be is in p si i 

holder of office _ ... . 

- -Religious eadowment^pevolatmn of office 

of shebait — Rule of succession to office of she- 
bait laid down by founder shebait—Committee 
of management empowered to appoint and 
remove shebait — Acting shebait cannot nomi. 


nate bis own successor 


347c 


Religious endowment—Right of manage, 
jnent_Transfer of, is void—Custom recognis¬ 

ing such transfer is against public policy 
particularly when sale is to stranger for pecu- 
niary benefit of vendor 27a 


# 

Hindu law (contd.) 

-Religious endowment — Joint family ca» 

acquire right of management through karta and 
members of the family can obtain declaration 
of their joint rights of management along with 
karta—Mode of management can be by turns 

276- 

-Texts—Obligatory and directory provisions 

—Chaps. 1 and 3 of Smriti or Dharma Sastra 
are merely directory and not obligatory 316/ 

-Texts—Mitakshara cannot prevail against 

unequivocal Smriti texts 316/ 

-Widow—Property purchased by D in exe¬ 
cution of a mortgage decree — Symbolical pos¬ 
session obtained—Will by D giving all proper¬ 
ty to his wife and also right to adopt son— 
After D’a death his widow adopting son — Suit 
by widow in her own name to obtain actual 
possession of property, held maintainable ^ 

_Widow Whether Hindu widow can sell 

property to pay time-barred debt 120c 

Income-tax Act (11 [XI] of 1922), S. 5 — 
Joint family—Karta director of company owned 
by two families—Remuneration of director is 
personal income and not of joint family 60 

_S. 10 (2) (vi) — Aseessee keeping account 

from April to April—Assessee transferring busi- 
ness along with machinery and building on Ist 
January of accounting year—Department aUow- 
ing depreciation only for eight and half months 
—Assessee held was entitled to full amount of 
aepreciation 

- S. 10 (2) (vi) and (3) — Depreciation 

_Factory used for two months only — Whole 

depreciation is claimable 39 

♦ _S. 10 (2) (ia;—Hindu undivided family 

business—Remuneration to members for services 
rendered if not unreasonable or excessive and is 
not device to escape income-tax is legally de¬ 
ductible expense 68 

_S. 14 (1) — Maintenance allowance of 

Hindu widow, distant relation of bolder of im¬ 
partible estate, secured to her by a formal deed 
— No indication that allowance was given to 
her as member of undivided family — Allow¬ 
ance not liable to cease on her ceasing to be 
member of undivided family — Allowance 
is not exempt from taxation under S. 14 (l) 

448 

Insurance— Insureds assigning policy during 
lifetime to certain person — After his death hie 
heir asking for succession certificate is not enti¬ 
tled to money due under policy 4156 

Interpretation of Statutes— Construction of 
taxing statute — Equitable rule cannot be 
invoked ^lAb' 

• Fiscal statutes must be construed strictly 

401a 
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Interpretation of Statutes (contd.) 

_Definition—Meaning assigned by definition 

ia "artificial meaning” 8106 

- .-Words of statute clear and unambiguous 
—Natural and ordinary sense is to be given 

1366 

-Grammatical and ordinary sense of words 

is to be adhered to unless it leads to absurdity 
or repugnance (Per SinUa and Das JJ. in 
Order of Deference) (FB) 110c 

-All parts should be harmoniously construed 

476 

-Law settled by decisions altered by Legis¬ 
lature — Decisions cannot be inferred to have 
been wrong (Per Manohar Lall J.) 

(FB) Ih 

Jurisdiction—Civil—Exclusion of jurisdiction 
of Civil Courts must be explicitly expressed or 
clearly implied 3856 

-Civil—Suit to enforce right — Onus is on 

defendant to show that jurisdiction of Civil 
Court is ousted Z65d 

Land Acquisition Act (1 [I] of 1894), S. 18 
—'Dispute as to apportionment between Zamin- 
dar and three mukarraridars — Zamindar and 
one Mukarraridar applying’for reference within 
time — Reference made — Court has power to 
determine claims of other mukarraridars also 

447c 

- S. 20, cl. (h) — Term ‘Persons interested’ 

includes both the persons interested in support¬ 
ing or opposing the applicant 4ild 

-S. 23 —Acquisition of land—Market value 

—Land cannot be valued with reference to its 
present use or with reference to the present 
income derivable from it by owner thereof— 
Potentiality of land is to be taken into con¬ 
sideration 447a 

Landlord and tenant — Suit for ejectment— 
Alleged tenancy not established — Suit can be 
decreed on title 103 

-Settlement of land by one of several co- 

ebarers — Validity — Acquisition of status as 
r/iiyat 102a 

-Raiyat holding land at fixed rate of rent— 

Raiyat can claim remission of rent on ground 
of landlord’s neglect to maintain irrigation 
arrangements if there be such term in contract 
of tenancy — Kabuliyat read with record of 
right held clearly implied such term 98a 

■ Kabuliyat relating to lands in mouza— 
Custom obtaining in mouza as to right of ten¬ 
antry applies in absence of express stipulation to 
contrary 98c 

— '—Rent suit— Tenant claiming remission on 
ground of landlord’s neglect to maintain irriga¬ 
tion arrangements —Proof of neglect—Duty of 
Court (Per Fazl AU 0. J.) 9dc2 


’’"Legal Practitioner—Misconduct—Relation¬ 
ship between lawyer and his client demands 
utmost good faith on part of lawyer—Mukhtar 
committing criminal breach of trust respecting 
client’s money—Mukhtar struck off Roll—Ap¬ 
plication for enrolment — Mukhtar’s subsequent 
good conduct testified by number of persons — 
Petitioner held should not be enrolled as pos¬ 
sibility must always arise of another lapse 

(FB) 357 

Letters Patent (Pat.)i Cl. 31 — Final judg¬ 
ment or order — Restitution order in summary 
proceeding is not final order 141 

Limitation Act (0 [IX] of 1908), S. 5 — 
Application for review — Delay — Disturbed 
stale of country not permitting to make appli¬ 
cation for or to take delivery of copies of docu¬ 
ments held sufficient cause 417 

-S. 6 — Plaintiff, distjualified proprietor— 

His estate under Court of Wards — Plaintiff' 
cannot claim benefit of Section 6 1546 

- S. 14 (2) — “Good faith” — Meaning of 

— “Good faith" involves due care and atten¬ 
tion oOl.t 

-S. 14 (2) —Decree-holder’s execution appli¬ 
cation dismissed for default three times — This 
is not “due diligence" 3016 

- S. 14 (2) —Only time during which other 

proceeding was actually being prosecuted can br? 
excluded under S. 14 (2) yOlc 

-S’. 16 and Arts. 138 and 144 — Proj^erty 

purchased at auction sale and formal possession 
obtained — Suit by purchaser for actual posses¬ 
sion — S. 16 and Art. 188 not applicable — 
Art 144 applies 202a 

-S. 19 —Acknowledgment—Endorsement on 

back of mortgage bond "Rs. 11 has been paid"_ 

Endorsement is not acknowledgment 104c.' 

-S. 20 — Open payment to be treated as 

paid towards interest must be paid towards in¬ 
terest as such but no indication in writing is 
necessary—Plaintiff' not appropriating portion of 
amount paid towards principal nor towards in¬ 
terest — Amount paid exceeding interest due on 
date of payment — Part of amount cannot be 
held to have been paid towards principal and 
part towards interest 4046 

- S. 20 — “Agent," meaning of — Attach- 

ment of movables of judgment.debtoi- by Cbakla 

Kanungo under warrant issued by Court_ 

Kanungo subsequently selling them and making 
over proceeds to decree-holder— Held, payment 
was not one by agent of judgment-debtor so as 
to save limitation ' 131 

- (as amended Jjy Act 16 [XVI] of 1942), 

S. 20 — S. 20 as amended applies only to suits 
instituted after it came into force CO 

' S. 20 — Payment without indication 
whether it is towards interest or principal — 























16 


Subject Index, A. 1. R, 1946 Patna 


Limitation Act (contd.) 

Appropriation by creditor towards principal 
to save limitation, must be before expiry of 
limitation 59<i 

- 'as nrasnchd hy Act 16 [XVI] of 1942), 

S. 20 — Amendment is not retrospective 596 

- S. 21 (3) — Acknowledgment by Hindu 

widow binds reversioners 1206 

- Arts. 142 avcl 144 — It is substance and 

actual facts found by Court that decides whether 
suit is governed by Art. 112 or Art. 144 — Suit 
held, was governed by Art. 144 fPer Ray J.) 

1856 

- 142 and 144 — Compromise petition 

giving possession to widow in lieu of her main* 
tenanco with condition against alienation — 
Widow’s possession held not adverse — Instru- 
raent did not involve 'transfer', but created 
interest under S. 6 , T. P. Act — S. 10, T. P 
Act did not apply 556 

- Art. 144 — Pahan lands—Incidents of — 

Transferable before Tenancy Act came in 
force — Alienation of land by paban — Suit to 
set aside — Limitation—Starting point—Each 
succeeding pahan does not get fresh cause of 
action 207 

- Art, 144 — Burden of proof — Plaintifif 

establishing relationship of landlord and tenant 

— Defendant must prove ouster 185a 

- Arts. 181 and 182 — Decree for per¬ 
manent injunction not capable of immediate 
execution — Execution—Limitation—Art. 181 
applies — Bar of S. 48, Civil P. C., does not 
apply 3926 

- Art. 182 (S) — Step-in-aid—Objection to 

attachment by judgment-debtor upheld— Filing 
of appeal by decree-holder is not step-in-aid^^^ 

■- Art. 182 (6) and Expl. 1 — Joint decree 

— Partition decree passed jointly as to portion 
of property— Execution by one of joint decree- 
holders started within three years of decree 
Execution enures to benefit of other decree- 
holders BO as to give fresh start of limitation 

Oil 

Madras Forest Act (5 [V] of 1882 ), S. 26 

(c )—Rules under, requiring permit for removal 
of forest produce — Accused acquiring forest 
produce in area where Act does not app y 
Produce brought without permit in area where 
Act applies — Accused is not guilty of contra¬ 
vening rules . . 

Maintenance —, Decree for future maintenance 

_Decree becomes executable on each default 

without further suit 21Ga 

Motor Spirit Rationing Order (1941), R. 22 

_“Acquire” meaning of — Elements bringing 

a person within mischief of rule held proved 

119 


Oaths Act (10 [X] of 1873), Ss. 9 to 11— 
Offer by party to be bound by special oath of 
opposing party — Offer cannot be withdrawn on 
frivolous grounds when acted upon by other 
party 272(2 

- S. 11 — Suit by karta of joint Hindu 

family—Offer by karta to be bound by statement 
of defendant on special oath—Suit dismissed on 
statement of defendant on oath—Minor members 
present on occasions of oath but raising no 
objection — Minor members are bound by offer 
of karta and cannot resile from that position 

272c 

Orissa Food Grains (Control and MoYoments 
and Transactions) Order (1943), Rule 4 — 
Interpretation of—Sale includes exchange—Ex¬ 
change of paddy above prescribed limit for 
quantity of sugar — R. 4 is contravened 
Offence under R. 81 (4), Defence of India 
Rules, is committed 186(i 

Orissa Money-Lenders Act (3 [III] of 
1939), Ck. 3, Ss. 10 to 15 and S. 16 — 
S. 10 applies to suits only—S. 18 does not make 
S. 10 applicable to execution proceedings — 
Object of S. 16 and its effect on Ss.-lO to 16 
explained (Per Full Bench) (FB) 11®^ 

_ 5 IQ _Marginal note cannot be referred to 

in interpreting S. 16 (Par Sinha O'nd Das J^r 

inCh'derofBeference) , 

Penal Code (45 [XLV] of 1860), S. 34 
Accused being one of several persons taking part 
in brutal attack on deceased causing death— 
Accused is guilty of murder — S. 84 applies 

242a 

_ S. 34 _Accused, a boy of twelve striking 

deceased with lathi after he fell down due to 
mortal blows with bhalas and pharsas delivered 
by other persons—S. 84 held did not apply and 
accused not constructively guilty of murder 

2426 

_ S. 95 — Conviction under R. 81 (4) of 

Defence of India Rules (1939) read with S. 3, 
Bihar Cotton Cloth and Yarn Control Order — 
Delay in giving cash memo in all probability 
owing to^unathorised intervention of police — 
Dealer should not be convicted 75 

- S. 97 —Two armed parties coming to fight 

—One striking other — There is no right of 
private defence of person to other 251a 

-S. 97 —In anticipation of resistance by 

violence party defending property by violent 
means—Circumstances in which party is entitled 
to benefit of right of private defence enumerated 

2516 

- S. 97 — A harvesting crops on his field — 

Protest by B from distance of 50 yards does 
not amount to invasion of property so as to 
give right of private defence 81c 
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Penal Code (conid.) 

_ S. 99 —Protection of public authorities — 

Meaning of — It means such protection as can 
preserve status quo 251c 

-5. 141, cl. (2) — Group of processionists 

defying order under S. 80, Police Act constitutes 
unlawful assembly within cl. (2) 381rt 

- :S. 141, cl. (3) — Licence issued under 

8. 80, Police Act—A^embly defying conditions 
of licence—Cl. (8) does not apply ZSlh 

- S. 141, ch. (4) and (5) — Licence for 

procession prescribing route and limit — Police 
cordon to enforce order—Processionists attempt, 
ing to break through cordon constitute unlawful 
assembly under cl. (4) or (5) 881c 

- S. 147 —Common object must be common 

to at least five persons 1276 

- S. 149 —Person constructively found guilty 

under S. 149 must be found guilty of same 
offence as principal offender (’86) 28 A. I. R. 
1936 Pat. 481. Dissent. 242f 

- S. 149 — Section creates no offence but is 

merely declaratory of principle of English 
common law 242<2 

- 8. 149 —Knowledge beforehand of offence 

likely to be committed is necessary—Knowledge 
bow collected 24 2^ 

. —S. 149 —Second part of section—Test for 
applicability, stated 242/ 

- S. 149 —Unlawful assembly — Two com¬ 
mon objects mentioned in charge—Determine, 
tion of real and subsidiary object — Teat— 
Common object of assault held not subsidiary to 
common object of looting 84^Z 

- 8.149 —Unlawful assembly—All members 

if necessarily guilty of same offence as principal 
offenders 64c 

- Ss. 149, 302 and 326 — Accused charged 

with murder under first part of S. 149 — They 
can be convicted under second part of 8. 149 of 
minor offence covered by charge even though 
charge does not mention that accused knew that 
minor offence was likely to be committed 84/ 

—S. 149 — The word "knew” in S. 149 
indicates a state of mind at the time of the 
commission of the offence and the subsequent 
acts cannot affect that knowledge Z4g 

8. 212 —Section 212 does not apply where 
person harboured is not known to be criminal 

74 

-■ 8.214 — Person tried separately for an 

offence under B. 61 (4), Defence of India Rules 
and under 8. 214, Penal Code, for concealing 
offence under R. 81 (4) — Conviction in both 
trials—On appeal, conviction under Buie 61 (4) 
set aside—Revision against conviction under 
214—Held, conviction under S. 214 must be 
1946 lodezes (Pat.) 3 . 


Penal Code (contd.) 

set aside as Court was bound to assume that no 
offence under R. 81 (4) was committed 101 

-S. 302 — B, member of unlawful assembly 

charged with murder of .4 — At trial evidence 
given to show that bbala wounds of which A 
died were caused by D —No such allegation 
made in first information report—Accused held 
entitled to benefit of doubt dlh 

-S.s. 406 and 40$ — Offence under — 

Essentials of— B manager of shop mis- 
appropriating money of shop and ornaments 
pledged with him by faking up dacoity—Money 
subsequently recovered from places pointed out 
by B—B held guilty of criminal breach of trust 

2100 

- Ss. 406 and 420 — Complainant A owing 

money to accused B on haudnote and pledge of 
ornaments—Pauebas brought by .1 settling dues 
of B at Rs. 155—.*1 paying that amount to B 
— B accepting money but failing to return 
bandnote and ornaments— I) held guilty neither 
of criminal breach of trust nor cheating 125 

Practice — Adjournment—Mode of granting 

adjournments stated IGoi; 

Precedents—Every judgment must be read as 
applicable to particular facts proved or assumed 
to be proved—Case is an authority for what 
it actually decides 4196 

Railways Act (0 [IX] of 1H9Q), S. 72 —Risk 
Note, Form A—Misconduct of railway adminis¬ 
tration — Proof of — Transhipment of goods 
through railway — Consignee cannot establish 
categorically os to how and when exactly or by 
which servant of the railway administration 
misconduct was committed 836a 

-.S’. $0 —Goods consigned at railway of one 

administration and delivered at railway of 
another administration—Their liability for loss 
of goods is joint and several 3366 

Registration Act (IG [XVI] of 1008), S. 17 
(1) (h) —Compromise petition incorporating 
family arrangement—Petition informing Court 
terms of settlement—Petition does not require 
registration 5Gc 

- S. 49 —Agricultural land settled under un. 

registered hukumnama—Tenancy can be proved 
otherwise 407 

- S. 49 —Collateral purpose — Unregistered 

compromise petition is admissible to prove 

nature of possession given under it 55a 

* - Ss. 77 and 49, proviso —Registrar re¬ 

fusing to register sale-deed — Aggrieved party 
can bring suit under 8. 77 or he may sue for 
specific performance of contract of sale _ Un¬ 

registered sale-deed Is admissible as evidence of 
contract of sale in such Auit 62<4 
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Registration Act (contd.) , c ,77 

77 _Suit under — Iti S'iit under b* (i 

Court is only concerned with genuineness of 
document sought to be registered 626 

Religious endowment—Committee of manage- 
ment, appointed trustee and administrator of 
property having power to appoint sbebait 
Committee can maintain suit challenging aliena¬ 
tion of debottar property by person alleging 
himself to be shebait 

Res judicata—Matter directly and substantial¬ 
ly in issue_Court in previous suit merely ex¬ 

pressing opinion on certain matter but no 
dehnite finding — Opinion not necessary for 
decision of that suit—Finding cannot operate as 
res judicata 225c 

Second appeal — Mixed questions of fact and 
_Proper appreciation of the material docu¬ 
mentary evidence and the legal effect of certain 
important pieces of evidence and proved facts 
are mixed questions of fact and law 278a 

Speoiflo Relief Act (1 [I] of 1877 ). S 42- 
Grantiug of mere declaratory relief is discre- 
tionary _ Suit for mere declaration held was 

not maintainable under circumstances of case 

470 

stamp Act (2 (jj; o/S. 35 —Insuffi¬ 
ciently stamped promissory note is not admis¬ 
sible as acknowledgment of debt to save 
limitation ^ 

Suooosslon Act (39 fJCXXIX] of 1925), 
S. 808 _Power of executor—Executor borrow¬ 

ing money for benefit of estate, though not 
authorised by will —— Creditor has no right 
against estate 66 a 

Succession certificate — Application by heir 
for succession certificate to enable him to re¬ 
cover money due under life insurance policy— 
Policy validly assigned to someone else—Court 
has no jurisdiction to grant certificate 416c 

Transfer of Property Act (4 [IV] of 1882), 
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entitled to set off arrears of rent 86 
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explained \k 
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-Words “good faith" in S. 14 (2), Limita¬ 
tion Act (1908) — Meaning of—' Good faith" 
involves due care and attention 801a 

-Word "knew" in Penal Code (1860) 

S. 149, meaning of, explained 8 ig 

-Word “thereupon" in R. 119 (l) Defence 

of India Rules (1989)—Meaning of, explained 
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Workmen's Compensation Act (8 [VIII] of 

1923), 8, 2 (l) (vi) —'Wages’—Profit sharing 

% 


Workmen’s Compensation Aot (conid.) 
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employees were declared entitled to certain 
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- S. 5 (1) (a)—Bonus to workman declared 

after date of accident—W^orkman being in con¬ 
tinuous employment for full official year ending 
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[ Case No. 1. ] 

A. I. R. (33) 1916 Patna 1 

FULL BENCH 

Fazl Ali C. J., Agarwala, 
Mamohar Lall, Shearer 
AND SINHA JJ. 

Maliadeo Prasad Jayasxval — Petitioner 

V. 

Emperor. 

Otiminal Bovn. No. 869 of 1945, Decided on lltb 
Ootober 1945,from order of Judicial Commissioner, 
Ohota Nagpur, D/- 7tb June 1945. 

* (a) Defence of India Rules (1939), R. 119(1) 
-^Provision in, as to best manner of publica¬ 
tion—Applicability of-Cotton Cloth and Yarn 
Control Order, 1943, published in Government 
of India Gazette — Mode of publication ts suf¬ 
ficient; 1946 P. W. N. 374, OVBRRULKD. 

Held b; the Full Bench that the Cotton Cloth 
bnd Yarn Control Order, 1943, which was published 
In the Oovernment of India Gazette was duly 
published according to tbo law so as to aSect the 

g irsons concerned with notice of tbe ordor : 1945 
. W. N. 374, OVERRULED / Case Inw dis- 
cussed. ' LP 9 C 2; P 10 C 1] 

Per Easl Ali C. J., Shearer and Stnka JJ. — 
The Ulnstrationa which are appended to 8. 114, 
Evidence Act, are not exhaustive but merely illus* 
trate tbe principle noderlyuig tbe main provision. 
The presumption to be drawn under that section is 
onetrt foot and whether it should bo drawn or not 
In a partloular case must depend upon tbe facts of 
that case. [P 8 C 1] 

It is a well-known practice of tbe Central and 
Provincial Oovernmente to publish tholr Acte and 
Notlflcations in their OfHoial Gazettes. Therefore 
when an order passed by the Central or tbe Pro- 
idnolol Government Is published by it in the 
Official Gazette it may be presumed that tbe Gov- 
amment while publishing the order was aware of 
the provisions of R. 119 (1) and tbe publioation 
was mode in oomplianoe with all its provisions in. 
eluding the provision as to tbe determination of 
ttuB most soUabla form ol publication. [P 6 C1, 2] 

Therefore wtea^the Central Govemmant pnb- 
Uihed the Cotton.daalh and Yam Control Order 
1946 P/1 A 9 


1943, in the Government of India Gazette it can- 
not be said that though the Government was alive 
to tbe necessity of publication it did so without 
bearing.in mind tbe provisions of R. 119. It must 
be presumed that the Govcninient was aware of 
tbe provisions of Ji. 119 and the publication was 
made in full compliance with the provisions of 
B. 119 (1) including the provision for determining 
the mosts.uit «ble form of publication. If there had 
been no publication at all the position might bo 
different. It is not open to tlie civil Court to ques- 
tion the adequacy of tbe manner of publication. 

[P 4 C 2] 

Pec Agarwala J -Under S. 2 (1), Defence of 

India Act, the Central Government has power to 
make by notification in tbe OtTicinl Gazette rules 
for maintaining supplies essential to the life of tbo 
community. Control of prices and rates of supplies 
through the Cotton Cloth and Yarn Control Order 
is essential to the life of the community In times 
of extreme emergency. As the order was published 
in the Government of India Gazette tbe publica¬ 
tion is a sufficient compliance with the require¬ 
ments of the law. The fact that the Order was 
made under R. 81 ( 2 ). Defence of India Rules, is 
immaterial because these Rules are merely framed 
to give effect to S. 2, Defence of India Act, and 
BO far as tbo Central Government is concerned 
an Order which it has ^wer to make under tbe 
Defence of India Rules is also within the powers 
it has under S. 2, Defence of India Act, which 
merely requires publication in the Official Gazette. 

^ tP9C2:P10Cl] 

Per MdHOhftT Lall <7* — Wbon An Otder pR8se<l 
by the Central or Provincial Government is pub¬ 
lished by it in the Official Gazelto no presumption 
can be drawn under S. 114, Evidence Act, that in 
tho opinion of the Government such method of 
publication was best adapted for informing the per¬ 
sons concerned of tho provisions of the Order. 
Under R. 119 (1) the Central or Provincial Gov^ 
ernment is required to form the opinion as to tho 
best manner of publioation of the Order made by 
it only in coses where it is going to adopt a manner 
of publication other than tbe normal manner in 
which its Acts and notifications are published in 
tbe Official Gazette. Moreover tbe Courts cannot 
question tbe manner however inadequate it may 
appear to them in which the authority decides 
t^t the noUfioation should be poblished. Hence 
the publication of tbe Cotton Cloth and Taro Con- 
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trol Order by tlie Central Government in Govern¬ 
ment of India Gazette is itself suflicient compliance 
with R. 119 (1). [P 10 C 2] 

(b) Defence of India Rules (1939), R. 119 (1) 
—Order made by authority other than Central 
or Provincial Government or Order made by 
Central or Provincial Government published 
otherwise than in Official Gazette — R. 119 (1) 
must be strictly complied with (Per Fa 2 l AH 
C. J., Mauohar LaU, Shearer and Sinhn JJ.). 

Per Pazl AH C. J*., ^lanohar Lall, Shearer aiid 
Sinha JJ. —Where an Order of a general nature 
under the Defence of India Rules is made by an 
authority or ofticer subordinate to the Central or 
Provincial Government who has not at his dispo¬ 
sal any recognized machinery or medium for pub¬ 
lishing and notifying the orders made by him and 
who has to select in each case his own method of 
promulgating them, it is necessary to inquire whe¬ 
ther there was any publioation at all of the Order 
and if so, whether the publication was made by 
the authority or officer in full compliance with the 
provisions of R. 119 (1) including the provision as 
to his determining the most suitable form of publi¬ 
cation. In such cases R. 119 must be strictly com¬ 
plied WMtb and the prosecution must establish that 
Iho authority making the Order did form on opi¬ 
nion that the particular manner of publication 
adopted by it was best adapted for informing per¬ 
sons concerned of the provisions of the Order. Rut 
if there is some evidence as to the publication of 
an Order, though the publication may be seemingly 
inadequate, and it is also proved that the accused 
had knowledge of the Order then the Courts will 
not, as a rule, insist on very strict proof of tbeother 
ingredient of the Rule, namely, that the authority 
or the officer making the Order bad exercised bis 
mind to determine that the Order was to be pub¬ 
lished in the manner best adapted for informing 
ibe persons concerned of its contents. [P 8 C 1] 

Per Manohnr Lall J, — When an Order made 
by the Central or Provincial Government is pub¬ 
lished in a manner other than its well-known 
practice of publication iu the O/hcial Gazette it 
must be established that the Government did form 
an opinion that the mode of publication adopted by 
it was best adapted for informing persons concern¬ 
ed of the contents of the Order. [P 10 C 2] 

(c) Defence of India Rules (1939), R. 119(1) 
...Manner of publication determined by autho* 
rity making Order cannot be questioned (Per 
Feel AH G. MaJiohar Lallt Shearer and 
Sinha JJ*.). 

Per Fazl ^IZi C.J.y Hlanohar Lall, Shearer and 
Sinha JJ. —Rule 119 (1) gives the authority mak¬ 
ing an Order of a general nature under the Defence 
of India Rules a discretion with regard to the man¬ 
ner in which the Order is to be published. It does 
not require the authority to state in writing that 
in its opinion the manner of publication decided 
upon by it vvas best adapted for informing persons 
concerned of the provisions of the Order. Bence 
once the authority has determined the manner of 
publication it is uot open to the Court or any per¬ 
son to say that the manner of publication was in¬ 
adequate or that B. 119 (I) was uot complied with 
merely because the authority did not state in writ¬ 
ing that the manner of publication was in its 
opiniOQ best adapted for informing persons con¬ 
cerned of the provisions of the Order. If it is found 
that the authority has acted in an arbitrary or 
careless manner the onus must fall heavily on the 
prosecution to show that R. 119 (1) was intended 
to bo and in fact complied with. [P 5 C 2) 


Per Shearer J, — Rule 119 gives a wide discre¬ 
tion to every authority, making Orders of a general 
nature under the Defence of India Rules to decide 
in what manner they should be published. It is 
uot for the Courts to ascertain in every single case 
exactly bow this discretion has been exercised. It 
is only when the evidence relating to publication 
creates a suspicion that the discretion has been 
exercised in such a way as to amount in law to no 
exercise in good faith, of the discretion at all that 
the matter need or ought to be further investigated^ 
if necessary, and, in the last resort by putting the 
person who made the Order into the witness-^x. 

[P 15 0 1] 

It is, therefore, not correct to say that once an 
authority, officer or person making an order has 
given directions as to the manner of its publicationr 
these directions are to have precisely the same legal 
effect as a provision in an English statute requir¬ 
ing a local body or a railway company to publish 
its bye-laws : ('45) 32 A. I. R. 1945 Pat. 307, Not 
approved. [P 14 C 2] 

(d) Defence of India Rules (1939), R. 119 (1) 
and (lA)—Word “authority*' includes Central 
and Provincial Governments (Per Fael Ali 
C. J., dfa7ro;4ar Lall, Shearer and Sinha JJ.). 

The word “authority*’ in R. 119 (1) has been used 
in a wider sense so as to include the Central and 
the Provincial Governments also. [P 7 C 1] 

(e) Defence of India Rules (1939), R. 119 (1) 
_ Non-compliance with — Effect of (Per Faal 
AH C. J., Shearer and Sinha JJ.). 

The reason for enacting R. 119 was that tlio 
person making Orders under the Defence of India 
Rules shall take steps to ensure that the Orders 
are promulgated in such a manner that they will 
reach the persons who will be affected by them. If 
K. 119 (1) is not complied with at all the conse¬ 
quences may be disastrous. If there is no publica¬ 
tion whatsoever, it cannot be proved or said that 
the Order in question has become operative and 
that the accused bad knowledge of the Order con¬ 
travened. Therefore it will be going too far to say 
that non-compliance with R. 119 (1) will involve no 
legal consequences and will merely deprive the 
prosecution of a simple method of establishing that 
the person affected had notice of the order affecting 
him: ('44) 31 A.I.B. 1944 Bom. 259, Dissenf. 

[P 7 C 2] 

(f) Defence of India Rules (1939), R. 119 (1)-— 

Publication of Order ~ Rule complied with_ 

Accused must be deemed to have been inform¬ 
ed of Order even though he was not in fact 
informed (Per Manohar Lall J.). 

Even if the accused is able to prove that hv 
never knew in fact of the passing of a particular 
Order of a general nature, be will not be entitled 
to an acquittal if the prosecution establish that the 
requirements of B. 119(1) have been complied with, 
because the essence of the matter is that whether 
the accused knew or did not know of such an order, 
he shall be “deemed to know" as is provided by 
the Rule. [P 11 C 2j 

The publication required by R. 119 results, in 
being deemed that the person concerned has been 
duly informed, although in reality he has not been 
duly informed. Therefore the prosecution is re¬ 
lieved from the burden of proving that the accused 
has been in fact informed; he may not have been 
informed, but be shall be deemed to have been 
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{onnod if tbo cequiroment^ of tbe rote are complied 
with ; (’80) 17 A.I.B. 1930 P. C. 54. Bel on. 

tPllC2;P12Cl] 

(g) Defence o! India Rules (1939), R. 119'(1) 
—Word “thereupon" in—Meaning of — Words 
and phrases (Per Agartoala J.). 

The word “thereupon” in B. 119 (1) means on 
publication of tbe Order in tbe manner required by 
the Buie. [P 8 C 2) 

(h) Interpretation of statutes — Law settled 
by decisions altered by Legislature—Decisions 
cannot be inferred to have been wrong (Per 
ilfanoTiar Lall J.). 

An alteration by tbe Legislature of tbe law ns 
settled by tbe decisions of the Courts does not raise 
any inference that those decisions were wrong or 
oven that those who bad proposed the alteration 
were of that opinion; (’34) 21 A.I.R. 1934 P. C. 45, 
Bel on. [P 11 C 2] 

(i) Defence of India Rules (1939), R. 119 (1) — 
Object of. 

The words “in such manner as may in the 
opinion of such authority, officer or person be best 
adapted for informing persons whom the ordercon- 
oerns” in B. 119 (1) have been inserted in order to 
prevent its being contended, or in order to reduce 
the number of oases in which it might plausibly bo 
contended, that what had been done in a particu¬ 
lar case did not amount in law or in fact to publi¬ 
cation. In tbe absence of some such words it might, 
for instance, have been argued that publicatiou in 
a newspaper was not sufficient to fix the person 
charged with contravening an Order with kno\Y- 
ledge of it, unless there were evidence to show that 
he subscribed to tbe newspai>er or was likely to 
have seen the particular copy of it in which the 
Order had been printed. [P 12 C 2] 

Prem Lai and S. C, Miihherjee — 

for Petitioner. 

Advocate-General Qovernmefil-Advocale, Public 
Prosecutor for Orissa and Gopal Prasad — 

for the Crown. 

Fazl All C. J. — This is a revision ap¬ 
plication on behaU of one Mabadeo Prasad 
Jaiswal who has been convicted under it. ei, 
cl. (4), Defence of India Buies, for breach of 
certain provisions of the Cotton Cloth and 
Yam (iJontrol Order and has been sentenced 
to undergo rigorous imprisonment for three 
months and to pay a fine of Rs. 500. The 
petitioner is one of tbe owners of a cloth 
shop popularly known as the Jaiswal Cloth 
Depot and it has been found by the Courts 
below that on 1st August 1944 be sold to one 
Iswar Singh, a retail dealer, some pieces of 
cloth at a prico exceeding the mill price by 
more than lo per cent, and thereby contra- 
vened the provisions of els. 12 (4) and 12 (1), 
Cotton Cloth and Yam Control Order. His 
defence in the Courts below was that he did 
not know that lehwar Singh was a retail 
dealer and be therefore charged him such 
prices as he was entitled to demand from an 
ordinary consumer. This defence has how¬ 
ever been negatived and it has been found 
that be sold tbe cloth to Ishwar Singh 
knowing him to be a retail dealer. This find¬ 


ing is supported by tlio receipt which ho 
issued to Ishwar Singh and which purports 
to be a receipt is.sued to a retail dealer. TIki 
finding of the Courts below cannot bo chal¬ 
lenged and has not been challenged in thi.s 
Coiu't. 

The Ck3tton Cloth and Yarn Control Oi-dor 
of 1943 was made by the Central Goveni- 
inent under R. 81 (2), Defence of India Rules, 
and published in the Government of India 
Gazette on I7th June 1913 {see Notification 
No. 34-Tex. (l)/43). It was also published by 
the Provincial Government of Bihar in 
Gazette, Extraordinary, of 9th July 1941. 
The original (^rder has been amended from 
time to time and all the amendments havo 
been duly published in the Gazette of India 
andtheOfticial Gazette of the Bihar Govern¬ 
ment. The main point urged in this Courl 
on behalf of the petitioner is that his con. 
viction is invalid because the prostcution 
has failed to prove that the Cotton Cloth 
and Y^arn Control Urder was published in 
jiccordancc with R. 119 (l). Defence of India 
Rules. Rule 119 (l) so far as it concerns this 

case runs as follows : 

“Save as otherwise expie.-.-ly provided in tbesp 
Rules every authority, officer or person who mak>- 
any order in writing in pursuance of any of tbe-r 
Rules, shall in the caso of .an ord(-i' of a general 
nature or affecting a class of [KI'soqs publish uoli(-<' 
of such order id such manner as may in tbe opi¬ 
nion of such authority, officer or person bo bc-i 
adapterl for informing persons whom the ordc*- 
concerns.and thereupon the persons concern¬ 

ed shall be deemed to have been duly informed of 
the order.” 

It is contonded by the learned counsel for 
the petitioner that there has been no com¬ 
pliance w’ith R. 119 (l) becaiLSO there is no 
proof that tho Central Government had 
decided that publication of tiio Cotton Clotli 
and Yarn Control Order in tbo Government 
of India Gazette was best adapted for in¬ 
forming persons whom the order concerns 
about its provisions. Such a proof, it iasai-l, 
could be afforded if it was expressly stated 
by tho Central Government that in its opi- 
nion publication in the Government of India 
Gazette was best adapted for informing the 
persons concerned of the provisions of tbi; 
Order. A similar contention api)ear8 to havo 
been raised and given effect to in 1945 
P.W.N. 374 ' which was decided by a Bench 
of this C)ourt on 4th September 1945, but as 
the Bench before which the present caso 
came up held a contrary view, the learned 
Judges constituting that Bench have referred 
it to a Full Bench. Rule 119 occurs in 

1. (’45) 1945 P. W. N. 374, Kamta Rrasad v. 

Emperor. 
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Part XVII, Defence of India Rules, ■which 
deals with “miscellaneous provisions.” The 
subject which the Rule purports to deal with 
is indicated in the marginal notes as “Pub¬ 
lication. affixation and defacement of notices.” 
The rule clearly lays an obligation on the 
authority making an order of a general 
nature under the Defence of India Rules to 
publish notice of such order and to publish 
it in such manner as may, in the opinion of 
the authority concerned, be best adapted for 
informing persons whom the order concerns. 
It is only when this is done that the fiction 
of constructive notice which the latter part 
of R. 119 embodies will come into play and 
“the person concerned shall be deemed to 
have been duly informed of the order.” The 
manner in which the notice is to be pub- 
lished is left to the discretion of the autho. 
rity concerned and it is for such authority 
to decide what form of publication would 
be best adapted for informing persons whom 
the order concerns of its provisions. It 
follows therefore that once the authority has 
determined the manner of publication as 
provided in the rule it is not open to a 
Court of law or to any person to say that 
the manner of publication was inadequate 
or was not in fact adapted for informing 
persons concerned of the provisions of the 
Order. The Rule does not say that the autho- 
rity should declare or state in w'riting that 
in its opinion the manner of publication 
decided upon in a particular case was best 
adapted for informing the persons concerned 
of the provisions of the Order. Therefore 
merely because there is no such declaration 
or statement or because the mode of pub- 
lication does not appear to be suitable or 
adequate, we cannot conclude that the re¬ 
quirements of R. 119 (1) have not been com. 
plied with. It seems obvious that if a certain 
mode of publication appears to be inade¬ 
quate the position is not improved by the 
order-making authority having made a for¬ 
mal statement that in its opinion it was the 
most suitable mode of publication. On the 
other hand, if no such statement has been 
made, the Court is not debarred from infer, 
ring from the manner in which a certain 
order has been published or other cogent 
evidence that the requirements of the Rule 
have been complied with. In the present 
case the Cotton Cloth and Yarn Control 
Order was admittedly published in the 
Gazette of India which, as is well known, 
is the official organ of the Government of 
India since 1863 when, by Act 21 of that 
year, publication in the Gazette of India 


was declared to have the effect of publica¬ 
tion in any other Official Gazette in which 
publication was prescribed by the law in 
force at the date of the passing of the Act. 
The preamble of the Act recites that 
‘‘the Goveroor-Goneral had resolved to publUh ao 
ofGcial gazette called the Government of India 
Gazette containing such publications, notifications 
and other matters as the Governor-General of India 
in Council shall direct to be inserted ther^n*’’ 

Since this Act, w’as passed it has been the 
practice of the Central Government to pub- 
lish all its statutory enactments, rules and 
orders by notification in its official gazette 
and I think that we may assume that they 
are published for the information of the 
public and by the direction and under the 
authority of the Central Government. In 
these circumstances. I find it difficult to 
hold that though the Central Government 
was alive to the necessity of publishing the 
Order with which we are concerned, it did 
80 without bearing in mind all the provi¬ 
sions of R. 119 by which the publication is 
made obligatory. I think that we can pre- 
Bume that the Central Government was 
aware that under B. 119 it was not only 
necessary to publish the Order but it was 
also necessary to publish it in the manner 
which in its opinion was best adapted for 
informing the persons whom the Order con. 
cerned of its provisions. If there had been 
no publication at all, the position might 
have been different; but when the order 
has been published and published in the 
manner in which all statutory rules and 
orders are published I cannot hold that 
R. 119 has not been complied with. I will 
now refer to certain cases in which the con- 
trary view has been taken. The latest case 
is that in 1945 P. W. N. 374^ in which a num- 
her of persons had moved the High Court 
against their conviction for breach of certain 
orders made by the Provincial Government 
under powers conferred by R. 81 , Defence of 
India Rules. These orders had been pub- 
lished in the Bihar Gazette but it was held 
by a Bench of this Court that it could not 
he inferred or presumed from the publica¬ 
tion of this order in the Bihar Gazette that 
that was the method which in the opinion 
of the Government was best adapted to in-, 
form the persons concerned of the provisions 
of the order. It seems, however, that in de¬ 
ciding the case the learned Judges who de¬ 
cided it merely followed an earlier decision 
of this Court in 1944 P. W. N. 571® as will 

2. ('45) 32 A. I. R. 1945 Pat. 307 : 24 Pat. 29 : 

1944 P. W. N. 671 : 26 P.L.T. 184, Jagamath v. 

Emperor. 
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appear fi'om the following extracts from the 

judgment of Beevor J.: 

“It WAS contended on behalf of the Crown that 
we oould inter or presume from the publication of 
the orders now in question in the Bihar Gazette 
that that was the meth id which had been chosen 
by the Government under the provisions of R. 119, 
Defence of India Rules. This argument was, how¬ 
ever, overruled in the case above cited” ; 194-1 
P. W. N. 671.3 

In view of this observation, it beconioa 
necessary to examine the decision of this 
Court in 1944 P. w. N. 571.® In tliat case a 
certain person bad been convicted not for 
breach of an order made by the Central or 
Provincial Government, but of an order 
made by a Sub-Divisional Officer fixing the 
price of certain grains. Das J. who delivered 
the judgment in that case, iwinted out in 
his judgment that there was no direct evi¬ 
dence to show that the Sub Divisional OflicGr 
had determined the manner in which his 
order should be published. In that case the 
only evidence on the record was the state¬ 
ment of a clerk employed in the Price Con¬ 
trol Office and all that be stated was that 
the rate fixed by the Sub-Divisional Officer 
bad been circulated to merchants and con- 
Burners in all markets of the subdivision. 
There was no evidence to show whether tliis 
woa the manner of publication determined 
by the Sub-Divisional Officer or by some one 
connected with the Price Control Office and 
whether the circulation was before or after 
the date when the offence is said to have 
been committed. In these circumstances 
while allowing the application Das J. ob- 
Borved: 

“It was essential for the prosecution to prove in 
tbis case that the Subdivisional Officer had deter¬ 
mined the manner in which notice of the order 
was to bo published, and that the order had been 
80 published before the alleged offence had been 
committed by the petitioaer.” 

It is contended before us that there is no 
difference in principle between an order 
made by a Sub-Divisional Officer and an 
order of the Central or Provincial Govern, 
ment for the purpose of R. 119, Defence of 
India Buies. Tbis is undoubtedly correct, 
but it cannot be overlooked that so far as 
the Central and Provincial Governments 
are concerned, they normally and usually 
publish their statutes and orders in their 
official gazette, and therefore if an order 
under the Defence of India Rules is pub- 
lisbed in the official gazette, it may well be 
presumed, for reasons already stated, that 
that has l^n done because, in the opinion 
of the authority concerned, (whether the 
opinion be right or wrong) that was the 


manner best adapted for the purpose of 
conveying information of the order to the 
pei'sons concerned. The position is, however, 
somewhat different where the order is made 
by an authority or officer subordinate to the 
Central or Provincial Government who has 
not at bis disiwsal any recognised macbi-l 
nery or medium for publishing and notify¬ 
ing the orders made by him and who has 
to select in each case bis own method of 
promulgating them. In such a case it may 
become necessary to euqaire whelber there 
was any publication at all of the order and 
if so, whether the publication w':is made by 
the authority or officer in full compliance 
with the provisions of It. 119 (1) including 
the provision as to bis determining the most 
suitable form of publication. If it i.s found 
that the authority or officer concerned has 
acted in an arbitrary or carolcas manner, 
the onus must fall heavily on the prosecu¬ 
tion to show that It. 119 was intended to bo, 
and was in fact, complied with. 

In A. I. R. 194.5 pat. no’* the position was 
not very different from the case which I 
have just now discussed. In that case also 
the accused was charged witli breach of an 
order passed by a Sub-Divisional Officer and 
it was found that there was no direct evi- 
denco as to the opinion of the Sub-Divisional 
Officer relating to the manner best adapted 
for informing ijorsons concerned of the order 
or its contents. In A. I. R. 1945 pat. 30G‘ 
which was also a case involving the breach 
of an order made by the Sub-Divisional 
Officer, Agai'wala J. observed ; 

“In the present cose there is uo evidence on the 
record that the order prohibiting the sale of kero- 
Bine oil in bulk or ti:iing the imixiinuni price of it 
was promulgated in the nuiniK'r directed by the 
Subdivisional Magistrate of Siwan.or indeed that 
the Subdivisional Magistrate gave any directions 
in this behalf at all." 

In 1945 A.L. J. S57® Mulla J. set aside the 
conviction of an accused person who had 
been convicted for breach of an order made 

by the District Magistrate and observed : 

"It was for the District Magistrate to prascribe 
the method of publication and upon the evidence 
on this record it appears to me that no such 
method was prescribed by tho District Magistrate 
who pABsed the order dated 7tk October 1942.” 

In A.I.R. 1945 Bom. 389® also the convic¬ 
tion was for a breach of an order made by 

3. (’46) 32 A. I R. 19-1.5 Pat. 119 : 214 I. C. 241, 
Madao Lai Dalmia y. Emperor. 

4. (’45) 32 A. I. R. 1945 Pat. 306, Ramkishoro 
Prasad v* Emperor. 

5. (’45) 32 A. I. R. 1945 All. 280 : I. L. R. (1945) 
All. 682: 1945 A. L. J. 357, Krishna v. Em|)eror. 

6. (’46) 32 A. 1. R. 1946 Bom. 389, Mbalarji Bfaau 
Patil y. Emperor. 
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the District ^Magistrate but the accused was 
acquitted on the finding that there was no 
due publication of the order at all. In 
A.i.R. 1945 Bom. 368’ a Bench of the Bombay 
High Court acquitted two persons who were 
charged with the breach of an order made 
by the Provincial Ciovernmont of Bombay 
and published in the Bombay Gazette. The 
loarnetl Judges who decided the case rightly 
jointed out that unle.ssthe prosecution shows 
tiiat there was duo compliance with the 
provisions of R. 119 it would not be entitled 
ro the i)resuinption regarding notice to the 
aceusofl mentioned in the last part of sub- 
r. (i); but they also procee<led to bold that 
^\hcl•o there was nlxsence of evidence as to 
Jiow, in the opinion of the authority issuing 
the notification, the notification was to be 
published, lecourse could not be had to the 
provisions of s. lit, Evidence Act, and the 
I'losnmption did not arise that the issuing 
autliority had decided that the notification 
was to be published in the Bombay Govern, 
ment Gazette alone. As to why the presump¬ 
tion under s. ill was not available to the 
jtrosocution (he learned Judges observed as 
follows: 

■'The meaning of S. Ill, Illust. (e), Evidence 
Act, is that if nij oflicial act is proved to have been 
done, it will be presumed to liave been regularly 
done and that it does not raise any (iresumption 
Jhat an act was done of which there is no evidence 
and Ibc proof of which is essential to the case. It 
stems to U-s that the burden of proving the manner 
wliich in the opinion of the authority issuing the 
iiofidcation was be.st adapted to inform the iwrsons 
concerned was on the prosecution and that that 
burden has not been discharged." 

bectioii 114, Evidence Act, is a general sco- 
lion and it provides that the Court may 
‘ presume the existence of any fact which it thinks 
likely to have hapijcncd regard being had to the 
common course of natural events, human conduct 
and public and private business in relation to the 
lacts of the iKirticulat case.” 

IThe Illustrations which are appended to 
!thc section are not exliaustive, but merely 
illustrate the principle underlying the main 
provision. The presumption to be drawn 
under this section is one of fact and whether 
it should be drawn or not in a particular 
ease must dei^nd upon the facts of that 
case. It seams to mo that where the order 
has been notified in an official publication 
where all statutory rules and orders are 
published normally and tisually and it ap. 
ixsars that the order has been so published 
because its publication is essential under 
R, 110, it may be i>i*esumed that the publica- 
tion was made not merely in partial compli- 

7. (’45) 32 A. I. R. 194.-J Bom. 06S, Leslie Gwllt 
V. limperor. 


ance with R. 119 but in compliance with all 
its provisions including the provision to 
the determination of the most suitable form 
of publication. I have come to this conclu¬ 
sion not because I consider that mere 
publication in the official gazette must 
necessarily be regarded as an adequate form 
of publication, but because in my judgment 
that is the only correct conclusion one can 
come to upon the language of R. 119 (l) as 
it stands at present. I am aware that a 
vast majority of the persons who are affect¬ 
ed by the numerous orders made under 
the Defence of India Rules seldom read the 
official gazettes and though it is expected 
that the important orders and notifications 
published in the official gazettes will be 
copied and re-published by all the leading 
newspapem, that is not al'ways done. In 
these circumstances there is obviously a 
great responsibility on the authority issuing 
orders of a general nature under Defence of 
India Rules to exercise the discretion which 
the law vests in him as to the choice of the 
most suitable form of publication properly 
and wisely and it seems to me that the 
Central Government has taken a step in the 


right direction by stating in its notification 
dated 2ist July 1945 which re-publishes the 
Cotton Cloth and Yarn Control Order that 
it will issue a press note summarising and 

explaining its provisions. , , . , 

The learned Advocate-Gencral contended 

that in the Defence of India Act and the 
rules framed thereunder a distinction has 
been drawn between the Provincial and the 
Central Government on the one hand and 
"an authority, officer or person" subordinate 
to the Central and Provincial Governments 
on the other (see Ss. 2 (3), 2 (4) and 2 (5)); 
that the word "authority" as used in R. 119 
does not refer to or include the Provincial 
or Central Government; and that R. 119 (l) 
is intended to apply only to those cases 


where an order has been made by an autho¬ 
rity, officer or person subordinate to the 
(Central or the Provincial Governments to 
whom the power of making the order may 
have been delegated under s. 2 clauses (4) 
and (5). It is contended by him that so far 
as the Central and Provincial Governments 
are concerned, it was not necessary to make 
any provision for the publication of the 
orders made by them because their orders 
are usually published in their Official Gazette. 
It was, however, necessary to prescribe 
some mode of publication in the case of 
subordinate authorities and R. 119 was en¬ 
acted for this purpose. This argument, how- 
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«veL' plausible it might have appeared to 
be, upon the language of the rule as it ori¬ 
ginally stood, can have in my opinion no 
force now in view of sub-r. (l-A) of R. 119 
and certain notifications issued by the Cen¬ 
tral and the Provincial Governments while 
re-publishing the Cotton Cloth and Yarn 
•Control Order. Sub-rule (l-A) runs as fol¬ 
lows: 

"Where auy of these rules empowers an autho¬ 
rity, officer or person to take action by notified 
order, the provisions of sub-r. (1) shall not apply in 
relation to such order and ell persons whom the 
order concerns shall upon its notification be deem¬ 
ed to have been duly informed of it." 

According to the Defence of India Rules uoti- 
Ited orders and notification respectively mean 
.“notified orders and notification in the official 
'gazette.” Therefore, obviously R. 119 (lA) 
•will cover orders made by the Central and 
jthe Provincial Governments and it has been 
enacted on the supposition that the word 
“authority" has been used in the wider 
sense so as to include the Central and the 
Provincial Governments also. Again, the 
Cotton Cloth and Yarn Control Order has 
been re-published in tho Gazette of India 
on 2lst July 1945 in these words : 

"In oserciso of the powers conferred by sub-r. (2) 
of K. 81, Defence of India Rules, the Central Gov¬ 
ernment is pleased to make the following order 
and to direct with reference to sub-r. (1) of B. 119 
of the said Rules that notice of the order shall be 
given by the publication of the same in the official 
gazette and by the issue of a press note summaris¬ 
ing and explaining its provisions." 

tiiimilavly, the Bihar Government have re¬ 
published the order on I7tb July 1915 after 
specifying that tho Governor of Bihar is of 
the opinion that publication of notice of tho 
said order in tho Bihar Gazette is the 
manner of publication best adapted for in¬ 
forming persons whom the said order con¬ 
cerned of tho terms thereof. In some of the 
cases to which I hat e referred, it was as¬ 
sumed that the word “authority" used in 
R. 119 was wide enough to cover Central and 
Provincial Governments and this view has 
apparently been accepted in the notifications 
•cited above which were issued to meet tho 
point raised by those decisions. It cannot 
therofore be urged now that B. 110 does not 
apply to an order made by the Central or 
tlie Provincial Government. 1 shall now say 
a few words in regard to a matter arising out 
of the following observations of Meredith J., 
one of the Judges who have referred this 

COSO to the I'ull Bench : 

'*Rulo 119 Boema to mo to have been inserted so 
.M to enable the prosecotion if a certain coarse ban 
been adopted, to claim a presamption that tho 
440cuscd must have known of tho order in qucation. 


failure to comply with the provisions of R. 119 will 
be that the person concerned cannot be deemed to 
ha VO knowledge and it will be nccc^ry for the 
prosecution to prove it independently, I cannot 
see how, if the statutory rule is regularly made by 
Government which states that it will porno into 
force upon a certain dale, it will fait to como into 
force on that date, because a particular procedure 
enjoined for publication has not been followed. 
The same view which I have just staled as my 
own has been adopted by a Bench of the Bombay 
High Court in I. L. R. 1945 Boin. 103^ and with 
respect I find myself in agreement with the 
reasoning of those learned Judges.'’ 

In the case to which reforoncG has boon mado 
by Meredith J.,i.L.R.l945 Doui.lOS,’^Mackliu J., 

after referring to R. 119 (l), observes : 

“Wc think that the consequence of failure io 
carry out tl)C provisions of 1L119 is practical rather 
than legal. The result would bo that the prosecu¬ 
tion would lo.se a simple snethod of establishing 
beyond controvcisy that Ihc pt'rson affected bad 
received notice of the order a Rooting him and lliat 
the person affected would find it easier to establish 
the fad that ho had not received notieo» assuming 
that in any pinlicular case the burden of proof 
were upon him to prove afiUmativoly that ho bad 
not received notice.” 

In my opinion it IL 119 (i) is not com- 
plied with at all, the consctiuences may be 
disastrous. If there is no publication wbat j 
soever, how can it be proved or said (l) that 
the order in question has become oi)erativc 
and (2) that the accused had knowledge of 
the order contravened? Therefore it will 
bo going too far to say that non-compliance 
with R. 119 (1) will involve no legal con¬ 
sequences and will merely deprive tho pro¬ 
secution of a simple method of cstablishiug 
that the person affected had notice of the 
order affecting him. The reason for enact¬ 
ing u. 119 apixjars to mo to have been cor¬ 
rectly stated by my brotlier Agarwnla in 
A. I. 11 1015 rat. 30C‘ in these words : 

"Altbougb Iberc is tl)« ordinary presumption of 
law that every citizen knows the law, Rule 119, 
Defence of India Rules, is apparently bn«cd on th« 
fact that no citizen, however diligent he may be, 
can hope to keep pace with the issue of the rules 
made under tho Defence of India Act and their 
various amendments. It lias therefore been pro¬ 
vided that (be person making orders under the' 
Defence of India Rules shall take stc]>H to ensure 
(bat the orders arc promulgated in such a manner, 
that they will reach the persons who will be 
affected by them.” 

It will bo noticed that when R. ll'J (l) was 
originally enacted on 3rd September 1039 
the words 

"thereupon the persons, cori«)i'ntion, firm or person 
concerned shall be deemed to have been duly 
informed of the order" 

8. (’44) 31 A. 1. R. 1944 Rom. 259 : I.L.R. {194-5) 

Bom. 103,Emperor v, Rayangouda I.ingangoada. 
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did nob occur in the rule. These words were 
subsequently inserted on loth January 1942 
(see Notification No. 1020 /OR/ 1 / 41 ). This by 
itself should suggest that publication of the 
ordci-s of a general nature or orders affec¬ 
ting a class of persons was held to be essen- 
tial w’hcn the rule was originally framed. 
Obviously such orders cannot be assumed 
to have come into operation unless they are 
published and this can be illustrated by a 
simple example. Let us suppose that the 
authority or the person who makes an order 
puts it in a safe after signing it and decides 
to publish it a fortnight later. 1 doubt very 
much if iu such a case a person who contra¬ 
venes the order before its publication can be 
punished for contravening it merely because 
it is proved that by some means he had be¬ 
come aware of the contents of the order. 
Similarly, I doubt if in the case before us 
the petitioner could have been convicted if 
ho had sold the cloth before the Cotton Cloth 
and Yarn Control Order was published by 
the Central and the Bihar Government. I 
am, however, prepared to concede that if 
there is some evidence as to the publication 
of an order, though the publication may be 
seemingly inadequate, and it is also proved 
that the accused had knowledge of the order 
then the Courts will not, as a rule, insist on 
'very strict proof of the other ingredient of 
the rule, namely that the authority or the 
officer making the order had exercised his 
mind to determine that the order was to be 
published in the manner best adapted for 
informing the persons concerned of its con- 
tents. This point, however, need not be pur¬ 
sued because in my opinion this case can be 
disposed of on the short ground that there 
has been no contravention of the provisions 
of R. 119 ( 1 ). 

It will be noticed that the provision as to 
the determination of the most suitable form 
of publication applies only to orders of a 
general nature or order affecting a class of 
persons. It does not apply to orders- which 
are addressed to an individual person or an 
individual corporation or firm. In regard to 
such orders all that R. 119 requires is that 
they should be served in the manner provi. 
ded in the rule and where such service is 
effected the presumption embodied in the 
latter part of the rule will automatically 
follow. As far ns I am aware no difficulty 
bos been experienced up till now in the 
•working of this part of the rule and I do not 
consider it necessary to deal with it in this 
judgment. 

As the only substantial point which is 


raised on behalf of the jjetitioner fails I 
would dismiss the petitioner’s application 
and uphold his conviction and sentence. 

Agarwala J. — The question of law 
which led to this case being referred to a 
Full Bench is not, in my opinion, of any 
real importance in the present instance. By 
s. 2 ( 1 ), Defence of India Act, 1939, the Cen¬ 
tral Government was empowered to make, 
“by notification in the official" Gazette, such 
iniles as appear to it to be necessary or ex¬ 
pedient for, inter alia, maintaining supplies 
essential to the life of the community. In 
exercise of this power the Central Govern, 
ment mad© the Defence of India Buies by 
Notification No. 22l/i or, which were pub- 
lished in the Gazette of India Extraordinary, 
dated 8rd September 1939. Buie 81 (2) of 
these rules authorised the Central Govern¬ 
ment (and, later, the Provincial Govern¬ 
ment) to make orders, so far as appears to 
it to be necessary or expedient for, inter 
alia, maintaining supplies essential to the 
life of the community. Clauses (a) to (f) of 
R. 81 ( 2 ) particularize the kind of orders 
contemplated, e. g., “cl. (b) for controlling 
the prices or rates at which articles or things 
of any description whatsoever may be sold 
....” Rule 119 (1) prescribed the method of 
publishing orders made in pursuance of the 
powers conferred by the various provisions 
of the Defence of India Rules, including, of 
course, R. 81 ( 2 ), and declared that “there¬ 
upon” the persons, corporation, firm or per. 
son concerned shall be deemed to have been 
duly informed of the order. The word 
“thereupon” in this context must, I think, 
mean . . . “on publication of the order in 
the manner required by this rule,” and it 
has not been suggested that it means any¬ 
thing else. Rule 119 (1) requires different 
methods of publication according to whether 
a particular order (a) is one of a general 
nature or affecting a class of persons, or 
(b) is one affecting an individual corporation 
or firm, or (c) is one affecting an individual 
person. 

The order we are concerned with is an 
order affecting a class of persons, "viz., 
persons dealing in cotton cloth and yarn. 
Rule 119 ( 1 ) requires the authority, oflScer 
or ^rson making such an order to publish 
notice of it in such manner as may, in the 
opinion of such authority, officer or person 
be best adapted for informing persons whom 
the order concerns. It has, of course, never 
been suggested that an order purporting to 
he made in exercise of powers conferred by 
any of the Defence of India Rules would he 



1946 


Mahadeo Prasad v. Emperor (FB) (Atjarwala J.) 


Patna 0 


effective without publioiition, but iu oases 
whiob have come before this and other High 
Courts two questions have arisen with regard 
to the manner of publication, viz., (i> whe¬ 
ther, in the case of an order made by a 
Provincial Government, mere publication in 
the Official Gazette is a sufficient compliance 
with r. 119 ( 1 ) without proof that the Pro- 
vincial Government was of opinion that 
publication in the gazette is the manner 
best adapted for informing pei-sons whom 
the order concerns, and (ii) whether, in the 
case of an order made by any other authority, 
officer or person, proof was necessary that the 
order had been published in such manner as 
was, in the opinion of the authority, officer 
or ijerson making the order, best adapted 
for informing persons whom the order 
concerns. 

In the two cases in which the first of 
these questions arose it was answered in the 
negative ; see a.i.r. 1945 Bom. 368’ and 1945 
P. W. N. 374.^ The second question has been 
answered in the negative, or it has been 
indicated that it would have been so ans¬ 
wered bad it been necessary to decide the 
question in 24 Pat. 29,^ a.i.r. 1945 Pat. 119.^ 
A.I.R. 1945 pat. 294,® A.I.R. 1945 Pat. 806,* 
a.i.r. 1944 Nag. 40,*® A.I.R. 1945 Nog. 159,** 
A.I.R. 1946 ALD. 280® and A.I.R. 1945 BOm. 
389.® In the last mentioned case the order 
hod been made by a District Magistrate and 
published in the Official Gazette, but it was 
not proved that this was the manner which, 
in the opinion of the District Magistrate, 
was best adapted for informing the persons 
concerned. The contrary view was taken in 

I. L.R. (1946) Bom. 103.® 

It is noticeable that some of the Defence 
of India Buies enable action to be taken by 
a “notified order,” e g., Rules 20 ( 5 ) (b) (a), 
27A, 60A (1), 61L, 67A (2), 84 (2) and (3), 
68 ( 1 ). 80A (1), 92, 94 (2) and (3) and 115 (2). 
Of these, Buies 26 (6) (B) (a), 27A and 51L 
enable either the Central or Provincial 
Government to proceed by way of a "noti¬ 
fied order," while the remainder apply only 
to the Central Government. ‘ Notified" 
means notified in the Official Gazette, vide 
R, 2 (8). In the case of a notified order the 
provisions of R. 119 ( 1 ) do not apply : vide 
8.119 (I'A). Buie 81 ( 2 ) does not authorise 
either the Central or the Provincial Govern- 

9. (’46) 82 A.I.R. 1946 Pat. 294 : 220 I. 0. 421. 

Olukrodbar Sabu v. Emperor. 

10. (*44) 81 A.I.R. 1944 Nag. 40 : I.L.B. (1944) 

Nag. 160 : 2111. 0. 29, 8bakoor Haean Kachhi 

▼. Emperor. 

II. (*46) 82 A.I.B. 1946 Nag. 169 ; I.L.R. (1946) 

Nag. 882, h. M. Wakhare v. Emperor. 


mont to proceed by way of a mere notified 
order. Consequently, it is arguable that the 
framei-s of the Dofeuco of India Buies did 
not intend cither the Central or tlie Pro- 
vincial Government to do so (except, of 
course, when that is considered the best 
method of publication) or they would have 
said so as in the case of the Rules enumera¬ 
ted above; or, alternatively, when el. (l-A) 
was added to R. 119 they would have said 
that sub-r. (l) did not apply to an order 
published in the Official Gazette. 

What wo arc concerned with in the pre¬ 
sent ca?e is an order of the Conlral Govern, 
ment, namely, the Cotton Cloth and Yarn 
(Control) Order, dated I7(h Juno 1913, and 
published witli Notification 34 Text, a (1)/ 
13 / 4.3 wliich was indilislied in the Gazette of 
India on 22iul January 1014. It was not 
proved that at tljo date of its original 
publication the Central Government was of 
opinion that in its opinion tbo manner of 
publication best adapted for informing tlu- 
persons concerned was publication in the 
Gazette of India. It was re-pnblished on 
2lPt July 1915, with a declaration that in the 
opinion of the Central Government piibiica- 
tion in the Gazette of India was the manner 
best adapted for informing the persons 
concerned. The petitioners, however, were 
charged with a breach of this Order com¬ 
mitted on Ist August 1944, i. e., before re¬ 
publication of the Order in the Gazette of 
India. What has to be decided, therefore, is 
whether the original publication was a sufli. 
cient compliance with the requirements of 
the law. The answer to that question must, 
in my opinion, be in the affirmative in the 
present case. As I have already stated at 
the beginning of this judgment the Central' 
Government was empowered by S. 2 (j), 
Defence of India Act, to make, "by notifica- 
tion in the Official Gazette," rules for main, 
taining supplies essential to the life of the 
community. Control of prices and rates of 
supplies is essential for the life of the com¬ 
munity in times of such extreme emergency 
as we have been and are passing through, 
and the Order in question was published in 
the Official Gazette. It is true that the Order 
purports to be made in pursuance of powers 
conferred by R. 81 ( 2 ), Defence of India 
Rules, but that, in my opinion, is irama- 
terial. The Defence of India Buies are 
merely rules framed to give effect to S. 2, 
Defence of India Act, and, so far os the 
Central Government is concerned, an order 
which it has power to make in pursuance oft 
the Defence of India Rules is also within] 
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jfi'om tlio burden of proving that the accused 
baa been in fact informed; he may not have 
been informed, but be shall be deemed to 
have been informed if the requirements of 
the rule are complied with. An argument 
was advanced that upon a proper interpre- 
tation of H. 119 (lA), inserted on 0th May 
1944, before the date of the alleged offence 
in the present case, it should be held that 
‘the rule-making authorities have now accep- 
ted the interpretation placed by the various 
High Courts in India that it is only in cases 
w’here action is permissible by a notified 
order under the various rules that the per¬ 
sons whom the order concerns shall, upon 
notification, be deemed to have been duly 
informed of it, and ns in the present case 
the Central Government is not empowered 
under R. 81 to take action by a notified order 
with regard to the Cotton Order, the provi- 
sion in sub-s (i) of R. 119 must be accurately 
complied with. This argument appears to be 
plausible, but a proper interpretation of 
R. 119 (1) even after this amendment leads 
me to the conclusion which I have already 
expressed above. 

Although after considering the able argu¬ 
ments addressed to us I have come to the 
conclusion that the contention of the accused 
should not prevail, it is desirable to point 
out that the Central Government and the 
Provincial Government should, in future, 
direct the publication of tbe relevant orders 
by inserting a statement that this mode of 
publication is best adapted for the informa¬ 
tion of the persons concerned so that the 
accused may have no grievance whatsoever. 
I am refraining from making my own ob¬ 
servations as to the cases cited before us 
from this Court and from the other High 
Courts as they have been sufficiently dealt 
with in the judgment of my Lord the Chief 
Justice. For these reasons I am in agree- 
ment with the order proposed by my Lord 
the Chief Justice that the application of the 
accused should be dismissed. 

Shearer J. — I agree with the concin. 
sion arrived at by my Lord the Chief 
Justice, and in the main I also agree with 
the reasoning by which that conclusion is 
supported. As Maule J. said in (1846) 2 

O. B. 7(G'® at p. 719 : 

“There is no presumption that every person 
knows the law: it would be contrary to common- 
sense and reason if it were so.” 

There is, and has, however, for centuries 
been a rule that ignorance of the law shall 

16. (1846) 2 C. B. 706 : 15 L. J. C. P. 91 : 69 
R. R. 602, Martindale v. Mary Falkner. 


not excuse a man or relieve him from the 
consequence of a crime. Rule 119, Defence 
of India Rules, merely embodies that rule 
and provides that, when an order of this 
kind has been made and has been duly 
published then, from the moment it had 
been duly published, ignorance of the exis¬ 
tence of the order is no defence; in other 
words, it provides that the order comes 
into operation from the moment it has been 
duly published. The words 
“in such manner as may in the opinion ol suebj 
auth )tity, officer or person be best adapted for in-l 
forming pcisous whom tbe order concerns” 

appear to me to have been inserted in order 
to prevent its being contended, or in order 
to reduce the number of cases in which it 
might plausibly be contended, that what 
had been done in a particular case did not 
amount in law or in fact to publication. In 
the absence of some such words it might, 
for instance, have been argued that publi¬ 
cation in a newspaper was not sufficient to 
fix the person charged with contravening an 
order with knowledge of it, unless there 
W’ere evidence to show that he subscribed 
to the newspaijer' or was likely to have 
seen the particular copy of it in which the 
order had been printed. The words "pub¬ 
lish” and "publication” occur in various 
English statutes and have been the subject 
of judicial interpretation, and it would have 
been easy to find decisions to support argu¬ 
ments of that kind. The rule-making autbo- 
rity intended, in my opinion, to lay stress 
on the word "publish” rather than on the 
words "in such manner, etc.,” which are no 
more than a kind of adverbial qualification 
of the word "publish.” That, I think, is 
clear for two reasons. lu tbe first plaoe, 
as my Lord the Chief Justice has pointed 
out, the Rule does not require the autbo-. 
rity, officer or pei*sou to set out in writ¬ 
ing the manner in which the order he 
has made is to be published, and this 
would not, I think, have been so, if it 
had been intended that any omission to 
carry out a single one of his directions was 
to have tbe effect of rendering the order 
wholly nugatory. Secondly, it is obvious 
that in the great majority of cases th® ac¬ 
tual publication of the order must be left to 
a number, and perhaps a large number, of 
agents some of them reliable and some of 
them a good deal less reliable. Can it be 
supposed that an omission on the part of 
one of these agents to carry out in every 
respect the dii-ections which he has received 
is to have such serious consequences? If 
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this is so, officers making orders will cer- 
tainly be discouraged from giving explicit 
and detailed instructions regarding the man. 
ner in which they are to be published, and 
Iversons adversely affected by them may be 
encouraged to bribe some underling charged 
with their publication to disobey bis ius- 
tructions. Das J. in 2G P. L. T. 184^ refers 
to the “legal 6ction of R. no,” and in this 
and other decisions there is an implication 
that R. 119 embodies some principle of a 
novel and harsh kind. But is this really so ? 
The rule that ignorance of the law is no de- 
fence to a crime may be a harsh rule. But 
there is nothing new about it. It is of uni¬ 
versal application and is as old as law 
it^lf. Promulgation has never been a con- 
dition precedent either in England or in 
India to statutes coming into operntion. 
Publication of orders of this kind is, how. 
ever, required. If, on one and the same day, 
an order of this kind affecting the public in 
a particular local area was made and duly 
published by a Sub-Divisional Magistrate, 
and an Act was passed by the Central 
Legislature, would the persons affected by 
both of them be at all likely to become ac¬ 
quainted with the Act sooner than with the 
order? The i>er8ons who make these order's 
make them for the purpose of achieving 
some object and they have sufficient com- 
monsenae to realise that the best way of 
achieving the object is to try and ensure 
that the order is made generally known. 
Rule 119, as I have already said, merely 
contains a provision as to when and how 
orders of this kind are to become operative. 
There must bo "publication” and the publi- 
cation must be "in a manner ordered or 
approved by the authority, officer, or per¬ 
son who made the order.” If tlio pei‘.son, 
who made the order, ordered it to Ije pro¬ 
claimed by beat of drum at a certain place 
and time, and some subordinate hafl a num¬ 
ber of handbills printed containing the 
orddr and distributed them more or less 
widely, there might perhaps be publication, 
but it would not be publication, in a proper 
manner. 

On the other band, if the maker of 
the order directed it to be sent to half a 
dozen newspapers for publication, and some 
of them published it and others did not, the 
position would, I am inclined to think, be 
very .different. As wide publicity might not 
have been given to the order as was aimed 
at by the authority who made it and a 
Court would, no doubt, be justified in 
taking that into consideration in awarding 
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punishment. But there would, in such a 
case, be ‘publication” and there would also 
be publication in the manner ordered or 
approved by the authority.” Tho words 
that occur in R. 119 are "in sucli manner” 
and not ‘to such extent” and it has to be 
remembered that if the order does not, in 
conseciuence of what has actually been done 
come into operation, then jicrsous who may 
be perfectly well aware of it commit no 
offence by disobeying it. I do not myself 
think that the words "in such manner” are. 
in this context, capable of being construed 
as synonymous with "to such an extent” or 
“not less widely than” but even if there 
were room for ambiguity I should not feel 
at liberty to construe them in the latter 
way. This is emergency legislation. During 
six years of war our chliberations iiavo 
never been disturbed even by tljc drone of 
a hostile aeroplane. But the point wo are 
now called upon to decide might as well 
have arisen out of an order passed by, lot 
us say, the Deputy Commissioner of Kohima 
when tho Japanese invasion was impending 
and some measures of precaution for tho 
public safety had to be taken immediately, 
as out of an order passed I y a Sub-Divisional 
Magistrate, possibly, in an excess of zeal, 
in some peaceful part of Bihar, aud being 
a point of law it has to be decided precisely 
in the same way in cither case. 

In(l859l7C.B.(N.P.)5S’^n person was charged 
with having contravened a bye-law of the 
railway company. The statute required that 
tbo'bye-laws of the company should be exhi- 
bited on notice-boards at every one of their 
stations and whai vcs. At the trial evidenco 
was adduced to .show' tliat Llie bye-laws had 
been exhibited at the station at which tlio 
pf-M-son charged got into the train and also 
at tiie station at which he got out of it. It 
was contended that evidemee slionld have 
been adtluc'.d that tlie bye-laws bad also 
been exliibited at every one of tho other 
eightyor more stations of tho company. Tlii.s 
contention was overruled and it was Iicdd 
that in the circumstances tho presumption 
omnia rite esse acta migfit be applied. 
Erie C. J.. observed "there is a strong pre- 
sumption that a pmblic body has performed 
the duty which the law casts upon them.” 
The duty which R. 119 casts on an autlio. 
rity, ofiicer or i^erson making an order is a 
duty to publish it in such manner as, in his 

17. (1859) 7 C. B. (N.8.1 58 : 29 L. J. M. C. 67 : 

121 R. B, 373, MoUeram v. Eastern Counties 
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opiuion, is l)esi adopted to inform the per¬ 
sons concerned. If the rule had required 
iiiin to pirblish it in a certain specified man. 
nor, and tlicrc was evidence of publication, 
it would certainly have l)een open to a 
tburt to presume that tlie duty imposed on 
him by the rule had been performed. What 
dilTorenco, in principle, can it make that ho 
is given a discretion to choose his own mode 
of publication ? If one officer is required 
to do a certain act in a particular manner, 
and another is required to do precisely the 
same act but given a discretion as to how 
he is to do it, why should it be ipermissible 
to presume that the former has done the 
act and not at all permissible to presume 
that the latter has done it’? I should my- 
seli have thought that the presumption in the 
latter case was, if anything, stronger than 
in the former. Das J., who dealt w’ith this 
diflicult point rather more fully than any¬ 
one else, assumed that two quite separate 
and distinct duties were imix)sed on the au¬ 
thority, officer or person making an order 
namely, a duty to determine the manner of 
jHiblication and then a duty to see that 
publication was actually made in that raan- 
nev. To construe the rule in this way is, I 
think, myself and have already said so, to 
put something of a strain on the language 
used. 


Assuming it, how'cvcr, to be correct, 
does it make any real difference ? Publica¬ 
tion must be made generally, if 
through agents. Surely, regard being 

to “the ordinary course . . - ’ - « 

,l„ct ancl public V^hat 

rffliont But that amounts to a presum- 
Xn that the authority, officer or ^rson who 
mXe the order had performed the fimt of 
Srtwo duties which Das J.. supposes to 
east on him. It seems to me impossible to 
dissociate the mental process from the act 
which follows it. It is in the last resort to 
what is actually done that wo must look. 
If a single copy of an order is stuck up on 
an obscure notice-board, one might legiti¬ 
mately presume, not that there was no 
publication, because, in point of fact, there 
would in such a case be some publication, 
but that the publication was not a proper 
or valid publication. What difference can 
it make if, in such a case, the person who 
has made tlie order has directed that it 
should be published in that manner ? A 
Court would be bound to presume from 
w’hat was done, that as no reasonable man 


could suppose this was the manner- best 
adapted for - informing the j^rsons con¬ 
cerned, the opinion was not an opinion formed 
or entertained in good faith. In the case 
with which we arc now concerned, the order 
was an order of the Central Government and 
was published in the Gazette. It would be 
ridiculous not to presume that this publication 
was not ordered or approved by the Central 
Government. I do not myself think that 
this was the manner of publication best 
adapted or indeed at all well adapted for 
informing the pei’sons concerned; but as, 
for a great many years this has been the- 
usual method of publishing orders of this 
kind, it is scarcely possible to say that there 
was not a proper exercise of discretion. 
Between these two extreme cases there may 
lie a great variety of others. I agree with 
my Lord the Chief Justice in thinking that 
in every case a Court must look to the evi¬ 
dence relating to publication and decide 
for itself whether or not^any presumption 
can be drawn from it. But, speaking for 
myself,! think the Courts should not be 
overcautious in making use of these pre¬ 
sumptions. _ .. t 

The rule does not require an authority, 

officer or person making an order to state 
in writing how it is to be publi^ed ; still 
less does it provide that such writing or a 
certified copy of it shall be received a.s 
prims facie evidence. In every case, there¬ 
fore, where it has to be proved what the 
mode of publication decided on was, it will 
be necessary to put the actual maker of the 
order into the witnes-s-box. If this has to 
be done frequently, there is bound to be 
much dislocation of public business, and the 
rule-making authority may well consider 
that the only remedy is to require the au¬ 
thority, officer or person to give a certificates, 
stating that it has been published in a cer¬ 
tain manner and provide further that such 
certificate shall be received as conclusive 
proof of publication. I think myself, it 
would be a great pity if such a course bad 
to be adopted. I am unable to subscribe to 
the view implicitly, if not very clearly or 
rather definitely expressed in 26 P. L. T. 184“ 
and some other decisions that, once an antho-- 
rity, officer or person making an order has 
given directions as to the manner of its publi¬ 
cation, these directions are to have precisely' 
the same legal effect as a provision in an 
English statute requiring a local body or a' 
railway company to publish its bye-laws. 
The rule-making authority has given, and, 
I imagine, bad to give, a wide discretion to 


1946 Mohd. Yasin v. Tara Mahton ('Jmciw/.j . Patna i"> 


f. 


very authority, officer or person making 
such orders to decide in what manner they 
should be publislied. It is not, I think, for 
the Courts to ascertain in every single case 
exactly how this discretion has been exercis¬ 
ed. It is only when the evidence relating to 
ipublication creates a suspicion that the dis¬ 
cretion has been exercised in such a way as 
to amount in law to no exercise in good 
faith, of the discretion at all that the matter 
need or ought to be further investigated, if 
necessary, and, in the last resort, as matters 
now stand, by putting the person who made 
the order into the witness-box. 

No doubt it is incumbent on the prosecu¬ 
tion to prove every fact necessaiy to bring 
home a charge to an accused person. If, on 
appeal, it is contended that some such fact 
has not been proved, it is ho answer for the 
Crown to. say that the fact was never dis¬ 
puted at the trial, and that, if it had been, 
proof of it could very easily have been given. 
The reason, presumably, is that, in the ab- 
sence of the necessary evidence, the Judge 
or Magistrate was not and could not have 
been satisfied of the existence of the fact. 
The existence of a law, or of a rule or order 
having the force of law, may in the last re¬ 
sort be a fact; but is it a fact which stands 
on precisely the same footing? At a trial for 
a contravention of an order of this kind the 
existence of the order may be well known 
to the presiding Magistrate, the Public Pro¬ 
secutor and the pleader for the defence. No 
. one may dispute either its existence or that 
it was in operation prior to the date of the 
alleged offence. If, in such a case, the trying 
Magistrate wrongly assumes a knowledge of 
it without proof, is a Court of appeal or a 
Court of-revision bound to interfere and set 
a conviction aside ? In The King v. Governor 
of Brixton Prison', Ex parte Servini,^^ a 
Magistrate erroneously took judicial notice 
of an Order in Council. On the hearing of an 
application to the King’s Bench Division for 
a writ of habeas corpus an affidavit was put 
in stating that the Magistrate and other 
Magistrates at the same Court were con¬ 
stantly dealing with and were familiar with 
the Order in Council in question, and the 
writ was refused. In Mews’ Digest, vol. 21 , 
p. 480, certain Scotch cases are cited in which 
a similar point appears to have arisen in 
connexion with orders made under the De¬ 
fence of the Realm Regulations, 1916. This 
is an aspect of the matter which as yet does 
not appear to have been considered and 

"Vd. (1914) 1 K. B. 77 : 68 L. J. K. B. 212 : 109 
>X. T.'OBS. 


which, I think myself, ought to be considered 
at some future date. 

Sinha J. — I agree with luy Lord fclvs 
Chief Justice. 

G.N. Applicatio7i Jismis'/’d. 


[Case No. 2.] 

A. I. R. (33) 1946 Patna IS 
Fazl Ali C. J. and Imam J. 

Sued Mohammad Yasin — Appellant 

V. 

Tara Mahton and others — Iiespo)idenls. 

Appeal Xo. 409 of 194S, Decided on 24th Nov¬ 
ember 1944, from appellate decree of Sub-Judg**, 
Patna, D/- 18th February 1943. 

(a) Bihar Tenancy Act (8 cl 1885), Ss. 112, 
40, 40A — Compromise between landlord and 
tenant in proceedings under S. 40 — Revenue 
Officer held had jurisdiction to revise rent. 

In 1933 there a compromise between land¬ 
lord and the tenants in a procc^edins? under S. 49, 
Bihar Tenancy Act. In 1934, a j^cheduU* wai prf*« 
pare<l by the Revenue Court showing the extent oi 
the commuted rent with the direction that it would 
take cOcct from 1st September 1933. By a notitica 
tion dated 19th June 1937, the Gov<*rnincnt of Bihui 
invested certain Revenue Ofticois with the powi • 
to settle rents, and when settling rents, to reduce 
rents under S. 112. Accordingly u reduction oi 
rent under S. 112 of the Act was made on ground 
of reduction of area of the holding : 

Held that the Revenue Oflicers luid jurUdictiou 
to reduce the rent. [P 18 C 2j 

Held further that although the compromL^i* 
may have been the basis as to the extent of tb(* 
commutation, the order commuting the rent wu-^ 
one made under S. 40 of the Act. [P 18 C 2} 

(b) Bihar Tenancy Act (8 of 1885), Ss. 112, 
40 — Provincial Government can invest Reve¬ 
nue Officer to settle rents though commuted 
under S. 40. 

In the intcre>t.s of imblic order or of the lociu 
welfare the Provincial Government has the autho¬ 
rity to invest a Revenue OHiccr witli the power u> 
settle all rents without exception, including ev^n 
rents which have been commuted under S. 40. 

[P 18 C 1] 

(c) Bihar Tenancy Act (8 of 1885), Ss. 40, 
40A and 112 — Revision of rent without notice 
to parties is not without jurisdiction. 

Where the Settlement Officer revises the rent 
settled by the Assistant Settlement OfTicer without 
giving an opportunity to the parties to appear and 
be beard, it would at best bo a case of exercising 
jurisdiction illegally and not a case of acting with¬ 
out juri:5dictioii : t*40) 27 A. I. R. 1940 Pat. 400 
and 1*41) 28 A. I. R. 1941 Pat. 390, Rel on. 

(P 18 C 2J 

Natval Kishore Prasad (Ho. 2), C. P. Sinha 
and S. il, Saleem — for Appellant. 

Girishnandan Sahaij Sinha^tor Respondents. 

Imam J. In this appeal the plaintiO 
is the ap[)ollaDt He brought a suit asking 
for a declaration that the reduction of. rent 
allowed by the Reyenue O07eer3 under 9.112, 
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Bibar Tenancy Act, in respect of the bold¬ 
ing recorded in kliata Nos. 14, 18 and Q1 of 
village Shaikhopnr Narsanda was illegal and 
not binding on him. By a notification dated 
19th June 1937, the Government of Bibar 
invested certain Eovcnuo Officers with the 
power to settle rents, and, when settling 
rents, to reduce rents under S. 112, Bihar 
Tenancy Act, (hereafter called the Act). On 
a petition filed by the respondents, a reduc- 
tion of rent under S. 112 of the Act w'as made 
by the Assistant Settlement Officer, reducing 
the rent by 25 per cent. It appears that, 
subsequently, the Settlement Officer further 
reduc^ the rent by six annas in the rupee. 
The Munsif dismissed the suit with refer¬ 
ence to the order of reduction by 25 per cent, 
but decreed it with respect to the order of 
reduction by six annas in the rupee. The 
Subordinate Judge in appeal reversed the 
decision of the Munsif and dismissed the suit 
entirely, allowing the cross objection of the 
respondents against the decision of the Munsif 
decreeing the suit with respect to the order 
of reduction of rent by six annas in the 
rupee. 

In order to appreciate the argument made 
on behalf of the appellant, it is necessary to 
state some further facts. It appears that on 
7th February 1033, there was a compromise 
between the appellant and the respondents 
in a proceeding under s. 40 of the Act. On 
22nd May 1934, a schedule was prepared by 
the revenue Court showing the extent of the 
commuted rent with the direction that it 
would take effect from 1st September 1933. 
It was pointed out that s. 40A of the Act 
directs that where the rent of a bolding has 
been commuted under s. 40, it shall not be 
reduced for 15 years save on the ground of 
alteration of the area of the holding or under 
ols. (b), (c) or (e) of sub-s. (l) of S. 112A. 
Before the Bihar Tenancy (Amendment) Act 
1937 (Bihar Act 8 of 1937), the words “or on 
the ground specified in cl. (a) of sub-s. (l) of 
S. 88“ appeared in S. 40A of the Act instead 
of the w'ords "or under els. (b), (c) or (e) of 
sub-s. (1) of S. 112 A.“ It was urged that 
S. 40A of the Act expressly prohibited re¬ 
duction of rent which had been commuted 
under S. 40 before the expiry of 15 yeai-s 
from the date on which the order commut¬ 
ing the rent was to take effect except on 
the grounds mentioned in that section. Mr. 
Nawal Kisbore Prasad No. l appearing for 
the appellant submitted that the reduction 
of rent in this case had not been made on 
the ground of alteration in the area of the 
holding. Indeed, that appears to be the ad- 


mitted position. He urged that the only 
other ground on which there could be a re- 
ductioD of rent within 15 years was-under 
els. (b), (c) or (e) of sub-s. (l) of S. 113A. 
Section 40A however, does not provide for 
reduction of rent under S. 112 as one of the 
grounds on which reduction could be made 
within 15 years. As the Eevenue Officers bad 
reduced the rent under s. 112 and not under 
S. 112A, such a reduction was made without 
jurisdiction. The learned advocate for the 
appellant contended that this was not a case 
of improper exercise of jurisdiction but one 
of w'ant of jurisdiction. He further pointed 
out that in June 1937, S. 112A formed no 
part of the Act whereas cl. (a) of sub-s. (l) 
of s. 36 did. In short, bis argument comes 
to this that in view of the provisions of 
S. 40A prohibiting reduction of rent com¬ 
muted under s. 40 within is years except 
under the conditions mentioned therein, the 
Revenue Officers bad no jurisdiction to 
reduce the rent under s. 112 of the Act. On 
behalf of the appellants it was also submit¬ 
ted that in any event the Settlement Officer 
had no jurisdiction to further reduce the 
rent to the extent of 6 annas in the rupee 
when the appellant had withdrawn his objec¬ 
tion before him to the reduction made by 
the Assistant Settlement Officer. It was fur¬ 
ther contended on behalf of the appellant 
that, even assuming that rent could be re¬ 
duced under s. 112 of the Act, the notifica¬ 
tion dated I9th June 1937, of the Government 
of Bihar published in the Bihar Gazette 
really directed reduction of rent which bad 
been fixed betw'een the years 1920 and 1932. 
As the rent in this case had been commut^ 
in 1933 the Revenue Officers had no jurisdic¬ 
tion to reduce the rent which bad been 
commuted after 1932. The learned advocate 
for the appellant laid emphasis on para. 1 
of the notification which reads thus: 

"Whereas it appears to the Government of Bibat 
that between 1920 and 1932 in fixing or enhancing 
money rents and in commuting pr<^uce rents in 
the district of Patna regard was bad to the excep¬ 
tionally high prices of staple food crops which pre¬ 
vailed in and about that period, and that in view 
of the present exceptionally low level of prices, the 
rents so fixed may now be unfair and inequitable 
and whereas the Government of Bibar is satisfied 
that in the interests of the local welfare it is neces¬ 
sary to exercise the powers conferred on it by S. 112, 
Bihat Tenancy Act.” 

Mr. Nawal Kishore Prasad no. l reads these 
words to mean that it was only the rente 
fixed between the years 1920 and 1932 which 
were authorised by the Government of 
Bihar to be reduced. He laid particular 
emphasis on the words, “the rents so fixed 
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may now be unfair and inequitable." These 
words according to him meant that it was 
only the rents fixed between the years 1920 
and 1932 that were directed to be settled 
and, if necessary, be reduced. The learned 
advocate for the respondents contended that 
the Revenue Officers acted with jurisdiction, 
and, if in any way they acted improperly in 
the exercise of their jurisdiction, it was be¬ 
yond the competence of the Civil Courts to 
give a declaratory decree of the kind asked 
for by the plaintiff. He pointed out that the 
notification of the Bihar Government dated 
19th June 1937, did confer on the Revenue 
Officers concerned the power to settle all rents 
and, when settling rents, to reduce them 
if, in their opinion, the maintenance of the 
existing rents would be unfair and inequit- 
able. He urged that S. 112 of the Act was 
a general provision, uncontrolled by s. 40A, 
conferring authority upon the Provincial 
Government to invest Revenue Officers with 
the power to settle all rents and reduce them 
if they were unfair or inequitable. He point- 
ed out that sub-s. (2A) of s. 112 of the Act 
directs that a settlement of rents under that 
section shall be made in the manner pro¬ 
vided by ss. 104 to 104J (both inclusive) of 
the Act. He drew our attention to the pro¬ 
viso to s. 104A which reads as follows : 

"Provided thet, in making any such settlement, 
L'egard shall be bad to the principles laid down in 
Ss. 6 to 9 (both inolusive), 27 to 36 (both inclusive!, 
39, 43, 60 to 62 (both inclusive), cIs. (b), (c) and (d) 
of sub-s. (1) of S.*112A. S. 180 and S. 191." 
Sub-section (2A) of s. 112 and the proviso to 
s. 104A read together clearly indicate that a 
Revenue Officer, vested with the powers 
under B. 112, could reduce the rent which 
had been commuted under s. 40. Clause (b) 
of Bub-8. (l) of 8 .112 A, specifically authorised 
i‘6duction of rents commuted under s. 40 or 
by agreement between the tenant and the 
landlord of such holding. It was also urged 
in the alternative, on behalf of the respon- 
\ dents that, as the rent in this case bad been 
\ commuted according to compromise arrived 
\ at between the landlord and the tenant, it 
Vould not be said that such a commutation 
was one under s. 40 of the Act. According¬ 
ly the provbiona of 8 . 40A were inappU- 
caMe to the case. Therefore, even if 8 . 40a 
sho^d at all be read as controlling 8 . 112 , it 
was irrelevant for the purposes of this case. 
As fo\' further reduction of rent to the ex¬ 
tent o 6 annas in the rupee by the Settle¬ 
ment Dfficer, it was pointed out that under 
8. 104|s, sub-s. (2), the Revenue Officer could, 
on blit own motion, revise any rent, entered 
in a settlement Rent-roll before it was sub- 
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mitted to the confirming authority under 
S. 104P. 

The learned advocate for the respondents 
contended that the notification dated I 9 th 
June 1937 of the Government of Bihar under 
S. 112 of the Act did not limit the authority 
of the Revenue Officer concerned to the 
reduction of rents fixed between the years 
1920 and 1932 only. There was a general 
authority conferred on the Revenue Officer’s 
concerned to settle all rents. I have given 
the respective submissions made before us 
on behalf of the parties as far as possible in 
detail. It is obvious that the meaning of 
the notification of the Government of Bihar 
dated 19th June 1937, under s. 112 of the 
Act should be construed in the first instance 
before dealing with the other aspects of the 
arguments made before us. In my opinion, 
para. 1 of the notification of the Govern¬ 
ment of Bihar dated 19th June 1937 merely 
declared the reasons which caused the Gov¬ 
ernment to invest certain Revenue Officers 
with the i)Ower to settle rents under s. 112 
of the Act. The words “so fixed” undoubted, 
ly refer to the period betw’een the years 
1920 and 1932; but the latter parts of para, i 
gives another reason why the Government 
of Bihar decided to invest certain Revenue 
Officers with the i>ower to settle rents under 
8.112. The words, 

"and whereas the Government of Bihar issatished 
that in the interests of the local welfare it is neces¬ 
sary to exercise the powers conferred on it by 
S. 112, Bihar Tenancy Act" 

clearly indicate that independent of all con¬ 
siderations regarding fixing, enhancing or 
commuting of rents between the years 1920 
and 1932, the Government of Bibar felt 
satisfied that in the interests of the local 
welfare action should be taken under s. 112 
of the Act to settle rents. This construction 
of para, i of the notification is justified, in 
my opinion, by the concluding portion of 
what may be called the directory i)art of 
the notification. The notification after hav- 
ing declared the reasons for action under 
8 .112 and after having named certain Re¬ 
venue Officers who were invested with the 
[wwer to settle rents states that they may, 
when settling rents, reduce them in the 

"cases of money rents of occupancy raiyats now 
piyabie or being paid which became payable or 
commenced to be paid on or after let day of 
January 1920 and on or before Slet day of Decem¬ 
ber 1933.” 

This contention, on behalf the appellant, 
therefore, must be negatived. Section 40A 
of the Act undoubtedly prohibits reduction 
within 15 years from the date on which the 
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order commuting rent under S. 40 takes 
effect save on the ground of an alteration 
of the area of the holding or under els. (b), 
(c) or (e) of sub-s. (l) of S. 312A. Does this 
mean that there can be no reduction of rent 
within 15 years under s. 112 ? If it be held 
that S. 40A overrides the provisions of S. 112 
then there is much to be said for the con¬ 
tention that the Revenue Officers concerned 
had no-jurisdiction to reduce the rent. I am, 
however, inclined to take the view that 
S. 112 is quite independent of S. 40A. I think 
that S. 40A intended to prohibit further reduc¬ 
tion of rent within 15 years at the instance 
of the tenant just as much as it intended to 
prohibit enhancement of the rent within 15 
yeajs at the instance of the landlord when 
rent had been commuted under s. 40, except 
under certain conditions. 

On the other baud, Section 112 is to 
be found in chapter 10 which deals with 
r( cord of rights and settlement of rents. 
This chapter deals generally with matters 
coiicerning record of rights and settlement 
of rents and is self-contained. Section 113 
(which is in Cliap. 10) even prohibits en¬ 
hancement or reduction of rent once settled 
under this chapter before the expiry of a 
certain period except under the circum¬ 
stances mentioned therein. In th® matter 
of settlment of rents under this chapter, the 
Provincial Government was authorised by 
S. 112 in the interests of pubUc ® 

the local welfare to invest a Revenue er 

with the pow’er to settle all rents an w n 
Bettliiig rents to reduce them if, in bis opi¬ 
nion, they were unfair or in^uitable Inter, 
est of public order or of local welfare is 
the foundation for the exercise of the Pro- 
vincial Governmenfs authonty to invest a 
Bevenue Officer with such power. If s. 40A 
were to be read as overriding the provisions 
of s 112 then although it may have become 

neccasary in the interests ° ^ 

of the local welfare to settle rents, the 
Provincial Government woffid be powerkss 
to render relief in the interest of public 
good. To read s. 40A in this manner would 
be to destroy the very purpose of S. 112 
I think a lair reading of S 112 must he that 
if it became necessary in the interests of 
pubHc order or of the local welfare the Pro¬ 
vincial Government bad the authority to 
invest a Revenue Officer with the power to 
settle all rents without exception. The 
power which is vested in a Revenue Officer 
by S. 112 is not merely to settle ‘rents’ but 
to settle ‘all rents’ and the expres-^ion ‘all 
rents’, I think, must lie interi>reted to in¬ 


clude even rents which have been commuted 
under S. 40. Sub-section (2a) of S. 112 pro: 
vides that a settlement of rents under S. 112 
shall be made in the manner provided by 
Ss. 104 to 104J (both inclusive.) The proviso- 
to s. 104A enjoins that in making any such 
settlement, regard shall be had to the prin¬ 
ciples laid down in various sections of the 
Act including els. (b), (c) and (d) of suh- 
s. (1) of s. 112A. Clause (b) of sub-s. (i) of 
s. 112A permits the reduction of rent of any 
occupancy holding which was commuted 
either under S. 40 or by agreement between 
the tenant and the landlord, between the 
ist day of January 1911 and the Slst day of 
December 1936. I think, it must, therefore, 
be held that the Revenue Officers had juris¬ 
diction to reduce the rent. 

The contention on behalf of the respon¬ 
dents that the rent commuted in this esse 
was not under s. 40 of the Act is invalid. 
Although the rent was reduced according to 
a compromise arrived at between the land¬ 
lord and the tenants, the Revenue Officer 
drewupa schedule under s. 40 wherein it was 
specifically stated that it would take effect 
from 1st September 1933. The compromise 
may have been the basis as to the extent of 
the commutation but the order commuting 
the rent was one made under S. 40 of the 
Act. The further reduction by way of revi¬ 
sion of the Settlement Rent-roUfl made by 
the Settlement Officer to the extent of 6 
annas in the rupee could have been made ^ 
him on his own motion under S. 104E, sub- 
s. (2) of the Act. Even if the appellant had 
withdrawn his objection to the reduction of 
rent by the Assistant Settlement Officer, the 
Settlement Officer was not thereby preven¬ 
ted from deabng with the matter under 
S. 104E. The proviso to S. 104E, however, 
states that no revision of an entry in a 
Settlement Rent-roll shall be made until 
reasonable notice has been given to the 
parties concerned to appear and be heard in 
the matter. It has not been established to 
my satisfaction that this proviso was not 
complied with. Even assuming that the 
Settlement Officer revised the rent settled 
by the Assistant Settlement Officer withoutj 
giving an opportunity to the parties to 
appear and be heard, it would at best be a 
case of exercising jurisdiction illegally and 
not a case of acting without jurisdiction. As 
was pointed out in the cases in 21 P.D.T. 246 


1. (’40) 27 A. 1. R. 1940 Pat. 406 : 189 I. C. 739: 
21 P. h. T. 246, Central Co-operative Bank Ltd., 
Barh v. Dasrath Pandey. 


i9W ' Prandhan Das v. Promode Chandra 

and 23 V. L. T. S74^ a Conrl has juris. 


diction to decide wrong as well as right and 
that there is a confusion between the exia. 
tence of jurisdiction and the exercise of 
jurisdiction. A Civil Court, therefore, cannot 
in the circumstances of this case give a 
declaration that the reduction of rent to the 
extent of 6 annas in the rupee by the Settle¬ 
ment Officer was without jurisdiction. 
Having regard to the view which I take as 
to the scope of S. 112 of the Act, this appeal 
must be dismissed with costs. 

Fazl AliC. J—I am also of the opinion 
that this appeal should be dismissed with 
costs. Section 40A, Bihar Tenancy Act, pro¬ 
vides that where the rent of the holding has 
been commuted under s. 40, Bihar Tenancy 
Act, it shall not be reduced for 15 years 
save on the ground of alteration of the area 
of th^ holding or under els. (b), (c) or (e) of 
sub.s. (1) of 8. 112A. It is contended that as 
in the present case the rent has not been 
reduced under 8. 112A, the order of the 
Revenue Officer reducing it is ultra vires. 
What appears to have happened in this case 
is that the rent was reduced under s. 104A 
which provides that in making settlement 
of rent under that section L'egard shall be 
had to the principles laid down in certain 
sections of the Bihar Tenancy Act and also 
to els. (b), (c) and (d) of sub-s. (1) of s. 112 A. 
If therefore the rent has been reduced 
according to the principles laid down under 
any of the specific clauses of s. 112A under 
which it is permissible to reduce rent under 
8 . 40A, it is difficult to hold that the provi- 
sions of 8 40A have been violated. In my 
opinion the rent having been reduced accord- 
ing to the principles laid down in the clauses 
mentioned in S. 40A, there was substantial 
compliance with the requirements of that 
section and the order of the Revenue Officer 
cannot said to be without jurisdiction. 

R.E. Appeal dismissed, 

2. ('41) 28 A. 1. B. 1941 Pat. 890 : 194 I. C. 99 : 
22 P. L. T. 374, 8rec Kant Dal v. Ajodhja 
Slogb. 
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Fazl Ali 0. J. and Manohar Lall J. 

Prandhan Das — Petitioner 

V. 

Patayet Saheb Promode Chandra Deb 
and others — Opposite Party. 

Application in Privy Coonoil Appeal No. 83 of 
1048, Efeoided on 16tb Aogost 1945, for leave to 
appeal to Hie Majesty io Oonnoil from decree of 
Blab Gourt in First Appeal No. 11 of 1940. 
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(a) Civil P. C. (1908), S. 110 —AiHrmance 
— What amounts to, illustrated. 

Where the decree of the High Court is ono of 
aflSrxnatioD except as regards a variation made in 
the lower Court's decree with the couseut of per¬ 
sons trying to Gp|>eal to the Privy Council thoso 
persons must show that some substantial question 
of law is involved : (*21) 8 A. L E. 1921 Cal. 81, 
(’4:^) 30 A. I. R. 1943 Mad. 67 and (*44) M A.I.R. 
1944 Lah. 329 (P. B.), ReL on. [P 20 C 1, 2] 

(b) Civil P. C. (1908), S. 110 -Substantial 
question of law held not involved. 

The question which was involved was whether 
the plaintiff, who is a stranger to the contract has 
the right to maintain the action ; 

Held that there was no substantial question oi 
law involved in the case. [P 20 C 1, 2] 

Dr. D. N. Mi tier — for Petitioner. 

P. P. Das — for Opposite Party. 

Order. — This is an application for 
leave to appeal to His Majesty in Council 
from the decree of this (iJourt in First Appeal; 
No. 11 of 1940. The facts of the case are.' 
somewhat complicated, but for the purpose,] 
of dealing with tlic present petition they • 
may be summarised as follows: On the- 
death of Raja Lakslind Narayau, who was 
the proprietor of Balarampur estate, four 
persons claimed to succeed to the estate, 
these being, (i) Rani Labanyabati mother 
of Lakshmi Narayan who will hereinafter 
be referred to as the Rani, ( 2 ) Gajadlmr, 
(8) Bagbunath and (4) Badba Mohan. The 
petitioner before us supplied funds to Raghu- 
nath and at a later stage to Gajadhar for 
the purpose of carrying on the litigation 
relating to the right of the various claim-, 
ants to succeed to the estate. Ultimately a 
compromise was arrived at between the 
Rani and Gajadhar, one of the terms of 
which was that a sum of ns. 50.000 shall be 
payable to the petitioner and this sum shall 
be a charge on the Quilla Balarampur pro- 
perty. The petitioner, though he was not 
directly a party to the compromise, tried to 
enforce it by means of a suit against the 
defendants who included (l) the Rani (de¬ 
fendant 1), ( 2 ) a person to whom the Rani 
mortgaged the estate after the compromise 
(defendant 2) and (3) another person who 
was adopted as a son by the Rani after the 
compromise (defendant 3). 

The trial (!k)urt held that the petitioner ; 
being not a party to the contract could uotj 
enforce it and upon this view dismissed the 
suit. The petitioner then appealed to this 
Ck>urt and, while the appeal was still pend.- 
ing. a compromise was arrived at between 
the petitioner and the Rani. The Rani ad¬ 
mit^ the plaintiff's claim for Rs. 50,000 
and agreed that this sum shall bo a charge 
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on the Balarampur estate. This compromise 
was recorded by the Court and a decree was 
passed in accordance with the compromise 
against the Eani. The petitioner contends 
that he is entitled to appeal from this decree 
as a matter of right because by reason of 
the compromise having been recorded the 
decree of this Court is not one of affirmance, 
and the value of the subject-matter of the 
appeal as well as of the suit is more than 
Rs. 10 , 000 . On the other hand, it is conten¬ 
ded on behalf of the opposite party that the 
decree of the Court below has been sutetan- 
tially affirmed and the petitioner cannot 
take advantage of that part of the decree 
which is based upon the compromise and 
against which he is not appealing. In A.I.R. 
1921 cal. 81 ^ it was held that where the 
decree of the High Court is one of affirma- 
tion except as regards a variation made in 
the lower Court’s decree with the consent of 
I>er8on8 trying to appeal to the Privy Coun¬ 
cil, those persons must show that some sub¬ 
stantial question of law is involved. A 
similar view was taken in A. I. R. 1943 Mad. 
r)7* and A. I. R. 1944 Lab. 329.® In the last 
mentioned case Din Mohammad J. summed 
up bis view as to the result of the variation 
of the decree of the first Court by conseut of 
parties in these words: 

‘‘Here, as already explained, the respondents 
iiad of their own accord withdrawn their rehef m 
i-espect of accounts and consequently any variation 
that followed in the decree of this Court Avas not 
the resnlt of an adjudication by this Court but of 
the parties’'own action. It was as if that i«rt of 
the case had been entirely removed from the ad- 
indication of this Court and consequently it ceased 
to have any concern with it whatever. The 
cant orgeB that what is to be looked at is only the 
final result and not the means by which it has 
been achieved. I, however, do not agree. So tar m 
this Court bad occasion to deal with the matter m 
controversy before it, the decree of the Court below 
had been affirmed and any variation that was in¬ 
troduced in it was merely because the parties had 
themselves so willed. The decree of this Court was 
therefore to all intents and purposes a decree of 
affirmance within the meaning of S. 110, Cml 
P. C.” 

I am inclined to agree with the view set 
out in these decisions and to hold that the 
decree against which the petitioner seeks to 
appeal is one of affirmance. The next ques¬ 
tion is whether the appeal involves a sub. 
stantial point of law. The question which is 


1. (’21) 8 A.I.R. 1921 Cal. 81 : 66 I. C. 621, Uma 
Churn v. Kauai Lal. 

2 (’43) 30 A. I. R. 1943 Mad. 67 : 208 I. 0. 65, 
Karunalaya ValangupalU v. Rev. Father Pignot. 

3 (’44) 31 A. I. R. 1944 Lah. 329 : 216 I. C. 33 
(F. B.), Brahma Nand v. Sbree Sanatan Dharma 
Sabha. 


admittedly involved in this litigation is for¬ 
mulated in the judgment of the High CJpurt 
in these words: “Whether the plaintiff, who 
is a stranger to the contract has the right to 
maintain the action." 

It is contended by Dr. Mitter, who ap¬ 
pear for the petitioner that the question is 
a very serious one and ought to be settled 
by the Privy Council. It has, however, been 
shown in the judgment of the High Court 
that the balance of authority is in favour of 
the view that a plaintiff who is a stranger 
to the contract cannot maintain an action 
to enforce the contract. This question was 
very fully dealt with by Rankin C. J. in 65 
cal. 1315* and he has summed up his conclu¬ 
sion in these words: 

"In my judgment it is erroneous on the basis of 
that case (Khwaja Muhammad Khan v. Husain* 
Segum^) or on the observations of .Tenkins C. J. 
in 41 Cal. 137^ to suppose that in India persons 
who are not parties to a contract can be admitted 
to sue thereon, except where there is an obligation 
in equity amounting to a trust arising out of the 
contract. I say nothing as to whether special rules 
of law may be applicable to communities among' 
whom marriages are contracted for minors by 
parents and guardians. But putting aside such 
cases, I see no reason to think that the law in 
India contains a series of exceptions to the prin¬ 
ciple that a contract can only be sued upon as such 
by a party thereto.’’ 

This view has been affirmed by the Privy 
Council in several cases and has been adop¬ 
ted in this Court. The case in 37 I. a. 162* 
upon which Dr. Mitter relies is distinguish- 
able and cannot be made applicable to this 
case. In our opinion there is no substantial 
question of law involved in this case and we 
must accordingly dismiss this application 
with costs. Hearing fee is assessed at three 
gold mohurs. 

R.K. Application dismissed. 

4 (’28) 16 A. I. R. 1923 Cal. 518 ; 55 Cal. 1315 : 
114 1. C. 653, Krishna Lal Sadha v. Pramila 
Bala Dasi. 

5. (’10) 32 AU. 410 : 37 I. A. 152 : 7 I. C. 237 
(P Cl 

6. (’14) 1 A. I. R. 1914 Cal. 129 : 41 Cal. 137 : 20 
I. C. 630, Debnaraydn Dutt v. Chanilal Ghose. 
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Varma and Shearer JJ. 
Chhotan Lal and another —Petitioners 

V. 

Emperor. 

Criminal Revn. Nos. 226 and 227 of 1945, Deci¬ 
ded on 16th March 1945, against order of Sess. 
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1943_Accused not proved to be occupier of 

room where .grain was stored — Conviction 
under charge as framed cannot be sustained. 

'Where a person, charged as an occupier for the 
contravention of the Bihar Essential Foodgrains 
(Possession and Storage) Order, 1943, is found 
merely to have been engaged in getting and stor¬ 
ing the foodgrain in one of the rooms of a building 
but is not shown to bo the occupier of that room, 
he cannot be convicted of the charge as framed. 

[P 22 C 1] 

S. N. Sahay and S. K. Magumdar — 

for Petitioners. 

H. R. Za«mi for Government-Advocate — 

for the Crown. 

Yarma J. — The petitioners, Chhotan 
Lai and Gulzari Lai Marwari, have been 
convicted under R. 81 (4) of the Defence of 
India Rules and sentenced to four mouths' 
rigorous imprisonment each. The case for 
the prosecution is that on Slst May 1944 at 
11 P. M. the Sub.Inspector, B. N. Chatterji, 
with a junior Sub-Inspector (P. w. 2) along 
with certain other officers visited the dhaura 
in Kenduadih on getting some information 
that the petitioners had brought a goods- 
truck with a view to smuggle dal to Bengal 
from the house of Maksudan Singh, who 
has been acquitted by the appellate Court. 
'When they went to the place, they saw a 
military truck loaded with food stuffs, and 
sitting on that truck were these two peti. 
tioners. Seeing the police party they fled 
but the police succeeded in catching Chhotan. 
The dhaura, which is said to belong to Mak- 
audan, who was a co-accused, was found to 
contain 79 bags of masoor dal, each bag 
weighing about 2^ maunds. The case for the 
prosecution further is that out of these 79 
bags about 60 bags were brought by Gulzari 
and Chhotan from the shop of one Rachhpal 
Marwari in Jharia and they have no licence 
for storing or hoarding dal. The charge 
against the present petitioners as well as 

Maksudan was os follows: 

“That you, on or about Slst day of May 1944 at 
Kenduadih without being a licensed dealer under 
Foodgrains Control Order of 1942 and without any 
authority from District Magistrate, Dbanbad, kept 
79 bags of masoor dal in the premises in the occu¬ 
pation of Maksudan Singh and contravened the 
Bihar Essential Foodgrains (Possessiort and 
Storage) Order, 1943, published in the Notiheatioo 
No. 12728—P. C. dated 17th September 1943 and 
thereby oomroitted an oHence punishable under 
R. 8l (4) of the Defence of India Buies and within 
my cognizance." 

The case for the defence as it appears 
from their statement under 8.842, Criminal 
P. 0., was that they were not guilty, and 
there was only one suggestion in the course 
of cross-examination that Gulzari was im¬ 
plicated because he happened to be a nephew 
of one Pbulchand. The fact that 79 bags of 


masoor dal were recovered from one of the 
rooms of the dhaura is not denied, and it is 
also admitted that neither the petitioners 
nor Maksudan had any licence as contem¬ 
plated by the Notification. The learned 
Judge formulated the questions to be deci¬ 
ded in this case as follows: 

Bimple question that has to be decided in 
this case is whether the appellants stored these 
bags of masoor da) or not. In the case of Makso* 
dan, however, a further question will arise whether 
one of the rooms in the dhaura from where the dal 
was recovered was in possession of appellant 
Maksudan/* 

Having formulated these questiona the 
learned Judge went into the question 
as to how far the petitioners, Gulzari anti 
Chhotan, had a hand in the various transac¬ 
tions beginning from the purchase till the dal 
was stored in the room from where it was 
I'ecovered, because the learned Judge has 
referred to the fact that these people were 
responsible for the transport of the dal from 
the place where it was purchased. Now, the 
finding of the learned Judge, after referring 
to certain circumstances is as follows : 

•‘This taken with the fact that Gulzari was 
eittiog on the truck near the dhaura and that be 
ran away when chased by the police is a circum- 
etance to support the prosecutiou case that Gulzan 
bad a band in the purchase of the dal from 
firm/* 

There is another finding, after referring to 
the evidence of the cartmon, which is m 
follows: 

‘‘These circumstances can leave no manner of 
doubt that Gulzari certainly was storiug these bags 
T>f masoor dal and since be had no licence to do so 
there can be do doubt that be bad committed the 
oflence with which bo has been charged/* 

Chhotan’s name, of course, does not ai>i)eur 
in the first information report; but the 
learned Judge is satisfied that so far ns 
Chhotan was concerned the charge was 
proved against him also. Then, after dealing 
with the case of Maksudan ho ac<iuitte<l 
Maksudan. I have quoted the charge above 
to show that the trial was for the contraven¬ 
tion of the Notification referred to ia that 
charge. The relevant paragraph of the Noti. 
fication is as follows: 

“No person other than a producer of any OHsen- 
tial foodgrain or a dealer licensed under the Food- 
grains Control Order, 1942, shall keep or store in 
any premises occupied by him, or permit any other 
person to keep or store in any such premises, a 
total quantity of essential foodgrains exceeding 25 
standard maunds unless he has obtained a written 
permit from the District Magistrate of the district 
in which he resides authorising him to do so. 
Every such permit shall specify the quantity of the 
essential commodity which may be kept or stored 
in excess of the permissible maximum. 
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Fxplnnai-.on. —I-'or the purposes of 'Lis para- 
;.mpb the iiieinbers of a family shall bo deemtd to 
be one persun." 

In dealing with the ca30 of these petitioners, 
although the leai-ned Judge has carefully 
analysed the evidence that was led ia the 
case, lie has not focussed his attention upon 
that part of the paragrapJi of the Notilica-, 
tion, which says, 

keep or store in any premises occupied by 
him, or permit any other porsOQ to keep or store in 
any such premises.” 

The findings which the learned Judge arrived 
at go to show only that the petitioners were 
engaged in getting and storing the dal in one of 
the rooms ot the dhaura. Whether they were 
the occupiers of the room where the dal was 
found has not been considered by the learned 
Judge, and on the charge as framed, it is 
the occupier of the iiremises who is hold 
responsible under the Notification. In the 
judgment of the learned Judge there is no 
finding that the petitioners were the occu. 
piers of the room. Mr. H. H. Kazimi, 
apiiearing on behalf of the Crown, bos 
pointed out that if the room was empty 
and the petitioners have been found to have 
been the ixsrsons responsible for the deposit¬ 
ing of these bags of masoor dal in that 
empty room, then the petitioners should 
held to be the occupier's of that room. This 
would have been a good argument in sup¬ 
port of the in'osecution if the charge had 
been difierent. The person who has been 
mentioned as the occupier of the premises is 
Maksudan Singh and the trial itself was 
conducted on the basis that the premises 
were occupied by Maksudan Singh, and he 
has been acriuitted by the apiiellate Court. 
The petitioners, therefore, may be guilty of 
some other offence, but on the charge as 
framed, I am afraid the charge has not been 
established. Their convictions and sentences 
must, therefore, be set aside. 

Shearer J. — I agree to the order pro- 
])Osed. In law the petitioners cannot. i>ossibly, 
be said to have been the occupiers of the 
premises. It may be that, in taking the 
grain to these premises, they did an act 
j-reparatory to a contravention of the Order, 
and are liable to punishment under R. 121 of 
the Defence of India Rules ; but they were 
not so charged and the point is not so clear 
that the conviction can now bo altered in 
revision. 

R.K./v.s, Convictions set aside. 
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Chhotan Barhi, Plaintiff and another. 

Defendant — Respondents. 

Appeal No. 282 of 1944, Decided on 23rd April 
1945, from appellate decree of Addl. Sub-Judge, 
Patna, D/- 22nd December 1943. 

Bihar Tenancy Act (8 [VIII] of 1885)—Lease 
of agricultural land can be created orally — 
Kabuliyat by tenant registered —Rent accepted 
by landlord—Valid lease is created. 


There is no provision in the Bihar Tenancy Act 
which defines a lease ot prescribes the mode for the 
creation of an agricultural lease. Therefore the 
long standing practice to treat a kabuliyat, executed 
by the lessee aud accepted by the lessor, as the ins¬ 
trument creating a tenancy has not in any way 
been afleoted by the Transfer of Property Act. An 
agricultural lease may be made orally, and if the 
subsequent acts and conduct of the parties disclose 
that the lease so created was acted upon, the lease 
is a valid lease in law. If the terms of settlement 
mutually agreed upon between the landlora and 
tenant are embodied in a kabuliyat esecuted by the 
lessee and registered in accordance with the prov,. 
Sion of S. 17 (1) (d), Registration Act, and the 
kabuliyat is accepted by the landlord m the sense 
of acceptance of rent and grant of receipts to the 
tenants in acknowledgment of payment of rent, a 
valid aericultural lease is constituted in law: (’24) 
HAIR. 1924 Pat. 641 and (’32) 19 A. I. U. 1932 
Cal. 715. Bel. on; (’35) 22 A. I. R. 1935 Pat. 291 
(F.B.). Disttnif. [P 24 C 1, 2] 

L. K. Jha, S. P. Sinha and Batndco Stnha — 

tfrif* ATMV»inftntjs. 


Shauthhu Barmeshwar Prasad — 

for Re3|wndent5. 


Pande J. — This is an appeal by defen¬ 
dants first party against the decree dated 
22nd December 1943 of the Additional Sub- 
ordinate Judge, second Court, Patna, which 
affirmed the decree dated 22nd February 
1943 of the Munsif of Barh. The dispute 
related to 2*17 acres land bearing survey 
plot NO. 178, khata No. 590, in mouza Pai- 
ghambarpur Sahri, touzi No. 5963. Mathura 
Das, defendant second party, is the 16 annas 
proprietor of the mouza. There was a pro¬ 
ceeding under S. 144, Criminal P. C., on a 
trouble between the plaintiff and the defen¬ 
dants first party regarding possession over 
the land. That proceeding terminated in a 
favourable order for the defendants first 
party. The plaintiff instituted the suit on 
the allegation that in consequence of the 
adverse order in the said proceeding the de¬ 
fendants first party dispossessed him from 
the land. The plaintiff asked for a declara¬ 
tion of title and recovery of possession. His 
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c^e that the land was settled with him 
by the proprietor by an unregistered patta 
dated 8lst October 1938, and he executed a 
1 ‘egistered kabuliyat in favour of the landlord 
on 1st November 1938 and from the date of 
settlement he had all along been in posses¬ 
sion of the land until dispossession by the 
defendants first party on the strength of the 
order of the proceeding under s. 144, Crimi¬ 
nal P. C. The defendants first party set up 
title to the land on the basis of a sada 
Eukuinnama dated 3rd June 1920, said to 
have been granted to them by one Ram 
Parsad, mokhtar-am of the proprietor. They 
asserted that from the date of settlement 
under the said Eukumnama they have all 
along been in possession of the land. Both the 
Courts found that the pattas and kabuliyats 
were genuine documents of bona fide tran¬ 
sactions of settlement of the land with the 
plaintiff who had all along been in i>osse3- 
sion of the land from the time of the settle¬ 
ment until dispossession in consequence of 
an adverse order in the proceeding under 
S. 144, Criminal P. C. The Courts further 
found that the Ilukumnama relied upon by 
the defendant was a spurious document and 
that the defendant was not in possession of 
the land before. The contest between the 
parties is concluded by the above concurrent 
findings of fact of the Courts below. 

It has been urged that in an action for 
ejectment the plaintiff, in order to succeed, 
must establish valid title to the property to 
evict the person in possession of it. It is 
said that in the present case the plaintiff 
bases his case of settlement of the land on 
an unregistered patta, which being a lease 
of an immovable property requires regis- 
tration under the provision of S. 17, Regis¬ 
tration Act, 1908. And s. 49 of the Act pro- 
vides that no document required by S. 17 to 
be registered shall affect any immovable 
property comprised therein or be received 
as evidence of any transaction affecting 
each property. Therefore, the plaintiff did 
not acquire any valid title to the land. In 
support of this contention reference is made 
to the decision in 8 Pat. 349^ and 18 P. L. T. 
1012 .* The latter case followed the former. 
The former case is an authority for the pro¬ 
position that an agricultural lease which 
has been reduced to writing requires to be 
registered under S. 17, Registration Act, 1908, 
and if the document is not registered it can- 

1. (’24) 11 A. I. B. 1924 Pat. 641 : 3 Pat. 349 : 

79 I. C. 26, Jauki Kuer v, Birj Bbikhan Ojba. 

2. (’37) 18 P. L. T. 1012, Bamautar Singb v. 

Jntbi Patna. 
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not under S. 49 be received in evidence of 
the lease, and in such a case S.91, Evidence 
Act, debars other evidence of the lease being 
given. But in the same case bis Lordship 
Dawson-Miller C. J. with whom Mullick J. 
agreed further laid down: 

“If the subsequent acts of the parties tbcm<cWe.s 
disclose a state of afTairs consistent only with the 
existence of an agreement mutually rGCOgni 2 cd 
and acted upon as if the instrument were binding, 
then, although the written document may be de¬ 
fective as a valid and finally concluded agreement 
such defects may be supplied by the Babse<]UCDt 
actings and conduct of the parties.'* 

In that case the question for determina¬ 
tion was the status of the respondent in re¬ 
gard to seven bighas land. In the record of 
rights he was recorded as a tenant at a fixed 
rent, while the appellant (landlord) contend¬ 
ed that he was an occupancy raiyat of the 
land. The respondent relied U{X)n a sanad 
dated 1882. Their Lordsbip.s held that the 
document was not a valid instrument in proof 
of finally concluded agreement, neverthe¬ 
less it was admissible for a collateral pur¬ 
pose. e. g., to show the nature of the defen- 
dant’s possession. It was i)ointed out that 
an agricultoi-al lease of an immovable pro¬ 
perty need not be in writing : 

“It may be effected by oral agreement in which 
case no question of registration arises and the 
lease may be proved in the same way as any 
other verbal agreement, and even documentary 
evidence may be admissible in support of the oral 
agreement." 

It was found that the document, sanad, 
was genuine and the resfxjudent had been 
in xx>8ses8ion of the laud as a tenant at 
fixed rent and had been paying rent accord¬ 
ingly. On these materiab it was held that 
the defendants’ status to the land as tenants at 
fixed rent had been established. The present 
case is much stronger. Here the plaintiff no 
doul)t claims settlement of the land on the 
basis of an unregistered patta, but it was 
followed by a registered kabuliyat which was 
executed on the very next day. The kabu¬ 
liyat embodies all the terms of settlement 
mutually agreed between the parties. This 
kabuliyat was accepted by the proprietor. In 
proof of its acceptance the respondent pro¬ 
duced two receipts, Kx.s. 7 and 7 (a) for the 
years 1347 and 1348 and corresponding 
counterfoil from the landlord sarishta and 
also examined the landlord who supported 
the plaintiff’s story of settlement and pos¬ 
session over the land. The above documents 
were found by both the Courts to be genuine. 
The Courts also found that the plaintiff had 
been in possession of the land until disiK>s- 
sessed. Thus, on the authority of the very 
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case relied upon by the appellants, the res¬ 
pondents’ title to the land by virtue of the 
settlement is well established in law. 

It has long been the common practice in 
this country, where no patta is ordinarily 
executed, to treat a kabuliyat, accepted by 
the lessor, as the instrument creating a ten- 
ancy, and there is no question that before 
the passing of the Transfer of Property Act 
a lease could be affected by an instrument 
signed by the lessee only and registered in 
cases where registration was compulsory: 
21 M. Jj. J. 202;^ 14 C. L. J. 614;* 39 Cal. 1016;® 
and 55 cal. 435.® These cases further held 
that a registered kabuliyat signed by the 
lessee and accepted by the lessor is suffi¬ 
cient to constitute a lease within the meaning 
of s. 107, T. P. Act. A Full Bench of this 
Court in 14 pat. 672^ dissented from this 
view. In this case it was held that S. 107 
read with s. lOS of the Act clearly implies 
that the registered instrument must be exe- 
cuted by the lessor who is the transferor 
and as such registered kabuliyat executed by 
a lessee in favour of the lessor and accep¬ 
ted by the latter either orally or by means 
of an unregistered document does not cons¬ 
titute a lease under s. 107 , T. P. Act, 1882 . 
This was a case of lease of three villages to 
which the Transfer of Property Act applied. 
But the present case is one of agricultural 
lease to which the Transfer of Property Act 
has no application. Section 117 of the Act 
clearly provides that none of the provisions 
of chap. 5 (which includes Ss. 105 and 107) 
apply to leases for agricultural purpose. 
Khaja Mohammad Noor J., one of the 
Judges of the Full Bench, in his judgment 
stated: „ * j v *u 

“Agricultara! leases are also not afif^ted by the 
point raised before us, inasmuch as they, are “Ot 
governed by the Transfer of Property Act. 

Therefore, the Full Bench decision does not, 
in my opinion, in any way affect the autho- 
rity of the cases cited above m regard to 
agricultural leases. The present lease being 
an agricultural lease is governed by the 
Bihar Tenancy Act. There is no provision 
in the Act which de fines a lease or prescribes 

3. (’12) 36 Mad. 96 : 8 I. C. 668 : 21 M. L. J. 202 
(F.B.), Ajam Sahib v. Madura Scee Meenatchi 
Sundareswarar Devastaniim. 

4. (’ll) 10 I. C. 489 : 14 C. L. J. 614, Akram Ali 
V. Durga Prasanna Boy. - 

5. (’12) 39 Cal. 1016 : 14 I. C. 540, Kaimoni Dassi 
V. Mathura Mohan. 

6 . (’28) 15 A. I. R. 1928 Cal. 392 : 55 Cal. 435 ; 
110 I. C. 368, Dinanath Kundu v. Janki Nath 

7. (’35) 22 A. I. R. 1935 Pat. 291 : 14 Pat. 672 : 
167 I.C. 98 (F.B.), Ramkrishna Jha v. Jainandan 
Jha. 


the mode for the creation of an agricultural 
lease. Therefore the long standing practice 
prevailing in this country to treat a kahu- 
liyat, executed by the lessee and accepted by 
the lessor, as the instrument creating a ten- 
aney has not in any way been affected by 
the Transfer of Property Act. An agricul¬ 
tural lease may be made orally, and if the 
subsequent acts and conduct of the parties 
disclose that the lease so created was acted 
upon, the lease is a valid lease in law:* 
S Pat. 349;* 55 C. L. J. 312.® If the terms of 
settlement mutually agreed upon between 
the landlord and tenant are embodied in a 
kabuliyat, executed by the lessee and regis¬ 
tered in accordance with the provision of 
S. 17 (1) (d), Registration Act, is accepted 
by the landlord in the sense of acceptance 
of rent and grant of receipts to the tenants 
in acknowledgment of payment of rent, a 
valid agricultural lease is constituted inlaw. 
Therefore the contention of the learned ad¬ 
vocate for the appellants is not sustainable. 
The appeal must fail. I would, accordingly, 
dismiss the appeal with cost. 

Sinha J.— I agree. 

Appeal dismissed. 

8 (*32) 19 A. I. R. 1932 Cal. 716 : 142 I. C. 81 r 
56 C. L. J. 312, Giribala Daai y. Dwarka Nath. 
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Chatterji and Pande jj. 

Babu Lai Singh and another — Defen¬ 
dants — Appellants 

V. 

Baijnath Singh and another — Plain¬ 
tiffs — Respondents. 

Appeal from original order No. 99 of 1943, De¬ 
cided on 26tb March 1945. 

(a) Will—Revocation — Destruction_Pre¬ 

sumption as to destruction by testator when 
arises. 

Where the essential conditjOD of the rule of 
English law a will traced to the possession of 
the d(}ceased and last seen there is not forthcoming 
on his death** has not been established, the pre¬ 
sumption of law that it is destroyed bj the testator 
himself does not apply: 1900 A.C. 604 and {1836)1 
Moo. P. C. 299, Bef. [P 26 0 1] 

(b) Will—Proof of —Original will not forth¬ 
coming — Both parties failing to prove its 
destruction — No change of intentions proved 

Will is lost or mislaid but not revoked and 
certified copy is admissible. 

Where both parties have failed to prove their 
respective allegations regarding destruction of the 
will and the original will is not forthcoming, then 
the document is either lost or mislaid unless 
revoked; and if there is nothing to show any 
change of intention, which was likely to lead to 
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the levocAtion of tbo \?iil the only reasonablo 
ioterenee U that the document is either mislaid or 
lost. The loss of a will does not operate as a revo* 
cation and a certified copy of it is admissible. 

[P 26 C 2; P27 C 1, 2] 

P. il. Das, A. B. N. Sinha, Prem Lall and 
D. N. Varma —for Appellants. 

Mahabir Pd., Harians Kumar and Rai Indra 
Behari Saran — for Respondents. 

Pande J. — This appeal is by the defen. 
dants from an order dated 2nd June 1943, 
of the District Judge of Shahabad. The 
respondents propounded the last will of one 
Manbodh Singh who died on I7th November 
1935, at Benares. The will in question was 
said to have been executed and registered 
on 17th February 1934. A certified copy of 
the will obtained from the registration 
office was produced with the application 
for the grant of probate. The original will 
was said to have been destroyed along with 
the record of a criminal case in which it 
was said to have been filed. The appellants 
contended that Manbodh was i)hysica!ly 
and mentally incapable of executing the 
will; that he did not execute the alleged 
will and that a forged will that bad been 
got up by the plaintiffs was revoked by 
Manbodh by destroying it. The lower Court 
found that the will was duly executed by 
Manbodh; that ho was of sound disposing 
state of mind at the time and that the will 
was not revoked by Manbodh. Accordingly 
that Court granted letters of administration 
with a copy of the will annexed to the plain, 
tiffs. The defendants have preferred this 
appeal. The relevant facts are; The testator 
and the parties to the proceedings giving 
rise to this appeal are descendants of one 
Sarbjit Singh who had four sons. Manbodh 
was descendant of Sarbjit Singh in the 
fourth degree by a son, Sita Ram Singh; 
the defendants are Sarbjit’s descendants in 
the third degree by another son, Tirlok 
Singh, and the plaintiffs are descendants in 
the fifth degree by a third son, Naujadik 
Singh. The plaintiffs are related to Manbodh 
as nephews and the defendants as uncles, 
several degrees removed. Manbodh had no 
issue by his wife Mt. Talukraj Kuer. By the 
will (bx. 7), the testator bequeathed his entire 
estate to his wife subject to the condition 
that she shall have no right to create any 
encumbrance on the properties or to trans- 
far them. On the death of his wife the 
entire estate was to pass under the will to 
the plaintiffs Bbagwati Singh and Baijnath 
Sigh. Manbodb’s widow, Mt. Talukraj Kuer, 
came into possession of her husband s estate 
and remained as such till her death which 


event took place on I7th Decombor 1939. 
The application for the grant of piobato 
was presented to the Court on 2 nd Pebru- 
ary 1940. 

The finding of the lower Court rogatding 
due execution of the will by Manlx)dh has 
not been challeuged in this Court. The only 
question that has been urged is that tho 
testator revoked the will. Both parties’ case 
is that the will was destroyed. The parties 
are at variance as to the circumstance of its 
destniction. The idaintifls’ case was tliat tlie 
will was produced in a criminal ca.se in the 
year 1934 and it was destroyed there along 
with the record of the case in January 193G. 
The defendants' case was that when Man¬ 
bodh came to know that a forgwl will liad 
been got up he callotl for it and destroyed 
the document by throwing it in a burning 
hearth. The question is whether the will 
was destroyed by the deceased himself 
anhno revocandi or whether it was de.stroy. 
ed without his ])riYity or approbation. In 
the former case the paper is revoked, in the 
latter cose a copy may \>e c.stablished. Mr. 
P. K. Das ai’gued for the appcllanUs that tin- 
plaintiffs' plea of production of the original 
will in a criminal case and its destruction 
by the Court for failure to take it back in 
time had not been establislied l;y satisfactory 
evidence. Therefore, the presumption of law 
is that it had been destroyed by the testator 
himself and the presumittion sliould take 
effect unless it is rei^lled by the plaintiffs, 
In support of this submission reference is 
made to a decision of their Lordshii)S of the 
Privy Council in 1900 A.C. 604,' la thi.s case 
their Lordsbijis quoted with approbation 
the principle of law laid down by liOnl 
Wenaleydale in i Moo, v. c. 299^ 

“there is a presumptioa ‘Ihiit if u will tractd to tlie 
posses.<iion of tbe deceased and last seen there is 
not forthcoming on bis death, it is presumed to 
have been destroyed by himself: and that prcHump* 
tion must havo oficct unlc.^s there U suflictent 
evidence to rebut it.* Whether this should bo called 
a presumption of law or fact doew not seem initte- 
rial. It may, of course, bo rebutted, and ‘the pre¬ 
sumption will bo more or loss strong according to 
the character of the custody which the testator hod 
over the will*/* 

Mr. Das, referring to the i)rovi8ion of 
siib-s. (2) of S. 61 of the Registration Act, 1908, 
which provides that on completion of the 
registration the document shall l)e retuiuetl 
to the ijerson who presented the same for 
registration or to such other person (if any) 
as he has nominated in writing in that be- ~ 

1. (1900) 1900 A, C. 604 : 69 L. .1. P. C. 141. 
Allan V. Morrison. 

2. (1836) 1 Moo. P. C. 299, Welch v. Philliiw. 
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lialf on the receipt nieutioned in S. 52, sub¬ 
mitted that there is no case that the will 
after registration was made over to a 
nominee of Manbodh. Therefore, the ordi¬ 
nary presumption is that the document must 
have been taken back from the registration 
office by llaubodh himself and was in his 
custody. It is urged that as the plaintiff had 
tailed to account for the absence of the will to 
the satisfaction of the Court, the presumption 
of law quoted above should take effect. But 
it is neither party’s case either in the plead¬ 
ings or in evidence that the will was “last 
.seen" in the ix)ssossion of the testator. Jagar- 
nath Singh (IK w. 4) stated “I filed the will 
in that cjisc. Manbodh had given it to me 
after it was registered.’’ Ram Nagina Lal 
(D. \v. 2) stated. 

“•Tagavnatb gave a document to Manbodh who 
gave it to me.... I read the document. Manbodh 
threw the document into the fire; the document 
was burnt.” 

On reading the certified copy of the will 
(E.x. 7)'hc stated that the document which 
was burnt was the original copy of that 
Avill, Two other witnesses for the defendants 
(D. ws. 3 and 4) deposed to a similar effect. 
Mr. Das suggested that the testimonies of 
the witnesses of both the parties should be 
discarded as unsatisfactory and the case be 
^lecided on the basis of the presumption of law 
urged by him. But it is a well-established 
proposition of law that the decision of a 
case must rest on the pleadings and evidence. 
Therefore the suggestion of Mr. Das cannot 
be accepted. In my opinion the essential 
Icondition of the rule of English law “if a 
will traced to the iwssession of the deceased 
and last seen there is not forthcoming on 
his death” has not been established. There¬ 
fore the presumption of law on which Mr. 
jDas laid much stress has no application to 
:the facts of the present case. 

The onus primarily lies on the party pro¬ 
pounding the copy to account for the ab¬ 
sence of the original. The evidence on e 
point is meagre. There is the oral testimony 

of a single witness, Jagarnath ^ ° 

deposed in support of the plaintiffs plea ot 
tlie circumstance in which the wiU is said 
to have been destroyed. He is obviously an 
interested witness. It seems improbable that 
the will, if produced in the criminal case, 
should have been left lying there for about 
IS months when the record of the case was 
- destroyed. I, therefore, agree with the lower 
Court that there is no satisfactory evidence 
to prove the alleged destruction of the doeu- 
mont. The onus of proving destruction of 


the will by the testator himself lay upon the 
defendants. Three witnesses were examined 
on behalf of the defendants in support of 
the plea of revocation of the will by the 
testator himself (D.ws. 2, 3 and 4). The lower 
Court commented on the evidence of each 
of these witnesses and considered their 
testimony to be unreliable. I have carefully 
scanned the depositions of these witnesses 
and see no reason to differ from the learned 
District Judge’s opinion before whom the 
witnesses were examined. 

Reference is made to the rehan deed 


(ex. c) executed by Mt. Talukraj Kuer on 
17th November 1935. By this de^ the 
Musammat contracted loan by giving in 
mortgage certain properties. The deed reci¬ 
ted that the loan was incurred for perform¬ 
ing the funeral ceremony of Manbodh Singb. 
The will (EX. 7) directed that the widow 
would have no right to encumber or to 
alienate the property and that Bhagwati 
Singh or Baijnath Singh should perform the 
funeral ceremonies and both contribute the 
expenses in equal shares. The document 
shows that the widow alienated the proi»r- 
ties against the direction contained in the 
deed of will and incurred expenses for pet- 
forming sradh. This document was attested 

by Jagarnath Singh, brother of 

Singh It wns argued that ahenat.on of the 

nronertv by the widow against the oirec 

tion in the will and apparently to 

ledge of the legatees indicated that the will 

LTbeen raveled by Manbodh. In 

nion these circumstances do not positively 

todlikte toat Manbodh Singh had revoked 

r ® thV wm^arTnoTsto^^^ 
tbT'iatees. Mr. Das referred to aether 
circumstance as an indication of revocation 
of the will, and that is, the delay in presen¬ 
tation of the application for grant of probate 
of the will. The application was presented 
within two months of the death of Mt. Taluk¬ 
raj Kuer, who under the will had acquired 
absolute estate on the death of her husband 
and remained in possession till her death. 
Bhagwati and Baijnath did not derive any 
interest in the estate under the will till the 


ly explains the delay in the application for 
probate. No inference of revocation can be 
drawn from this circumstance. 

It follows from the above discussion that, 
it has not been proved that the will was 
destroyed by the testator himselt Now the 
position is that both parties have failed to 
prove their respective story regarding des- 
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traction of the will. It seems unlikely that 
the document so favourable to the plaintiffs 
should be suppressed by them. Therefore the 
documeut is either lost or mislaid unless re. 
Yoked. In such circumstances the relevant 
question that arises is, whether the evidence 
leaves on the mind of the Court the conclu¬ 
sion that the testator continued in the same 
mind from the date of his will down to the 
time of his death. In other words, w'hether 
the evidence gives any reasonable indication 
of any change of testamentary intentions of 
the testator. In the present case there is 
ample evidence to show that the testator 
continued ou good terms with the plaintiffs, 
w'hile bis relations with the defendants were 

rather strained. The will recites : 

"Since long my near agnates Babu Bhagwati 
Singh and Baijoatb Singh who are my ue{)bews 
in relation have been living with me, the execu¬ 
tant, in one and the same house and they always 
render service and remain obedient to me, the 
executant and my wife." 

Manbodh along with the plaintiffs had insti¬ 
tuted a suit against defendants and others 
for the partition of a small piece of land 
held by them jointly and on which stood 
their dalan. That plaint was filed on 2 Dd 
November 1933 {eil. 16). Manbodh and Jagar- 
uath, brother of one of the plaintiffs, had 
jointly granted a patta to one Loki Abir re- 
garding settlement of a certain land on 26 th 
July 1933 (EX. 5). On eth May 1935, Manbodh 
stated in his deposition in the criminal case 
. that the accused persons had requested him 
•to cancel the will and to execute another 
will including them as legatees and on his 
. refusal to do so they bad assaulted him. 
On I8th September 1984, Manbodh with the 
plantiffs and their brother Jagarnath Singh 
filed a petition in that partition suit for 
amendment of the plaint. This was after the 
disposal of the criminal case (Bx. A) and the 
alleged time of destruction of the will by 
Manbodh. On 20 th September 1934, Manbodh 
wrote a postcard to Baijnath Singh, one of 
-the plaintiffs who was then at Dibrugarh in 
Assam. The contents of the postcard show 
that Manbodh asked Baijnath to send him 
Rs. 100 and also informed him about the 
progress of the partition suit. On 9th Febru¬ 
ary 1936, Manbodh Singh bad written a post- 
card to Bhagwati Singh in which he informed 
him about certain monetary transactions 
and other family matters. The above facts 
clearly indicate that Manbodh and the plain, 
tiffs continued to be on good terms at least 
till Otb February 1935. There is nothing to 
suggest that the cordial relation that existed 
between Manbodh and the plaintiffs was in 


any way disturbed during the period that 
intervened between 9th February and iltli 
November 1935, when Manbodh died. The 
natural inference is that good relations be¬ 
tween the testator and legatees continued 
till death. Mr. Das was not able to point 
out any circumstance indicating any change 
in the testamentary intentions of Manbodh 
after he had given his deposition in the cri¬ 
minal case in the month of May 1934. The 
learned counsel submitted that it was not 
unlikely that Manbodh sometime before his 
death might have realised his mistake of 
depriving his next of kin who were the legal 
heirs of their just claim to his estate and so 
destroyed the will. It is true that testaraeni- 
ary intentions arc ambulatory. But there is 
nothing to show any change in Manbodb’s 
testamentary intentions. Rather the evidence 
detailed above definitely rules out the [X)ssi. 
bility of such change. Thus there is nothing 
to show any change of intention, which was 
likely to lead to the revocation of the will. 
In the circumstances the only reasonable in- 
ference is that the document is either mis- 
laid or lost. The loss of a will does not 
operate as a revocation. It has been estab¬ 
lished that the will was duly executed byl 
Manbodh and there is no uncertainty about 
the contents of it as a certified copy of it 
has been produced. Therefore, in my opinion, 
the lower Court was right in granting letters 
of administration with copy of the will an¬ 
nexed. The appeal, therefore, must fail. Ac¬ 
cordingly I would dismiss the appeal with 
cost. 

Chattepji J. — I agree. 

R.K./v.s. Appeal diamiaaed. 


[Ca.^e No. 7.] 
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Bhagaban Prusti and another — 

Appellants 

V. 

Narayana Prusti — Respondent. 

Appeal No. 27 of 1039, Decided on 27th April 
1945 (Cuttack Circuit), from appellate decree of 
Diat. Judge, Cuttack, D/* 20th December 1938. 

(a) Hindu law — Religious Endowment — 
Right of management ~ Transier of, is void 
—Custom recognising such transier is against 
public policy particularly when sale is to 
stranger for pecuniary benefit of vendor. 

A sale bj a shebait or mohant of his right to 
manage det^ttarnropert; is void. Even if a custom 
be proved which sanctions the sale of such a right, 
the Courts should refuse to recognize it as being 
against public policy, specially where the sale is 
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made to a stranger for the pecuniary benefit of the 
Tendon 1 Mad. 235 (P.C.). Bel. on. [P 29 C 1] 

(b) Hindu law — Religious Endowment — 
Joint family can acquire right of management 
through karta and members of the family can 
obtain declaration of their joint rights of 
management along with karta — Mode of 
management can be by turns. 

The right to manage charities, without any bene* 
fioial interest in the charity properties can be vested 
m a joint Hindu family. In such a case, the senior 
male member of the fanhly is, until a partition is 
effected, entitled to exercise the right of manage¬ 
ment vested in the family on its behalf : (’32) 19 
A. I. B. 1932 Mad, 167, Itef, [P 29 C 2] 

There is nothing in law which would prevent 
the manager of the family from acquiring the she- 
baiti right on behalf of the joint Hindu family. 
Whether he actually acquired the right on behalf 
of the joint family or not is primarily a question 
of fact. Where tlje karta has acquired such rights 
on behalf of the family the other members are 
iiotitled to a declaration that the shebaiti or mar- 
fatdari right belongs to the joint family, and that 
they have joint interest in such right along with 
the karta. There can be more than one shebait 
where the management can, without detriment to 
Uie trust, be held by turns, and in such a case it 
is open to the members of the family to agree to 
or for the Court to decree management by turns or 
in some settled order or sequence : 29 Mad. 283 
fP, C), lief.; {T7) 4 A. I. R. 1917 P. C. 190, 
IHstiwj. [P 29 C 2 ; P30 C 1, 2] 

(c) Hindu law — Partition — Management 
of religious endowment (QucBre.j 

Whedier the right of management can bo the 
subject of partition amongst the members of the 
joint family. [P 80 C 2] 

Jf, K. li/iy for B. Mahapatra —for Appellants. 

S. P. Mohapatra —for Respondent. 


Das —This is a second appeal by the 
plaintiffs, which arises out of a suit brought 
by them for a declaration that they are co- 
shebaits and co-mar/atdars^'witix the defen¬ 
dant, of four deities, Sri Sri Giridharl Jiu 
Thakur, Sri Sri Gobind Jiu Thakur, Sri Sri 
Gopal Jiu Tliakur and Kamalai Thakurani, 
installed in village Kaiina Bada of the die- 
trict of Cuttack. The plaintiffs and the 
defendant are three brothers forming a join 
Hindu famUy. Two of the afore^id four 

deities, namely, Sri Sri 
Thakur, and Sri Sri Gobind Jm Thakur, 
appear to have been install^ m a math 
which was founded by one Haridas, a 
bate Vaisbnava. for the purpose of promotion 
of the Vaisbnava religion. The institution 
appears to have been founded by three 
satiads in the years 1151, 1164 and 1164 
Fasli. Certain properties mentioned in sche¬ 
dule kha of the plaint were endowed for 
the purpose. The successiou to the head¬ 
ship of the math passed from guru to chela 
till the death of one Padma Charan Das, 
the G^iru Adhikari of the math in 1907. 


Thereafter, a dispute arose between two 
persons Anadi Das and Brahmananda Das^ 
and, as a result of a compromise, both of 
them were recorded as joint Adhikaris of the 
math. In the year 1909. these two Adhikaris 
executed what has been called a seba-samar- 
panpatra in favour of the defendant Narayan 
Prusti and four other persons. By this se6o- 
samarpanpatra the right of management as 
well as the endowed properties appear to have 
been transferred to the defendant Narayana 
Prusti and four other persons. This transfer 
was made to pay off a creditor Balaram 
Das of Patpur, who had obtained a decree 
for a sum of Bs. 1120 - 10-0 against the mar- 
fatdars. On the same day on which the 
seba-samarpanapatra was executed the 
transferees executed a mortgage bond for 
Its. 1000 in respect of the endowed properties 
in schedule kha. This mortgage was exe¬ 
cuted in favour of one Bhaban Sahu. By 
this mortgage the decree-holder Balaram 
Das was paid off. In 1912, a second seba- 
samarpanpatra was executed by the other 
four transferees in favour of the defendant 
Narayan Prusti for a consideration of 
R3. 3000. By this seba-samarpanpatra, the 

other four persons gave up their right in 


favour of Narayan Prusti. 

In 1926. Anadi Das and Brahmananda 

Das instituted a suit' (no. IS of 1926) for se^ 
ting aside the two seba-samaspanpatras ot 
of 1909 and 1912 respectively, and for po^ 
session of the endowed proiierties. This suit 
appears to have been dismissed on ^e 
ground of limitation, and on a Ending that 
the defendant had acquired the shebaiti right 
by adverse possession. The case of the plain¬ 
tiff is that Narayan Prusti had acquired 
the above shebaiti or marfatdari right as a 
member of the joint family, and on behalf 
of the joint family. It is alleged that the 
expenses for the worship of the deities and 
for other ceremonies and improvements had 
been defrayed from the joint family funds. 
It is also stated that the consideration for 
the two seba-smarpaupatras had come out 
of the joint family funds. I should have 
noted that two of the other deities, Sri Sri 
Gopal Jiu Thakur and the goddess Kamalai 
Thakurani, were installed in 1919, and sche¬ 
dule kha 1 and kha 2 properties were en¬ 
dowed for these two deities. The plaintiffs 
case is that these two deities were installed 
by the joint family out of joint family 
funds, and the properties were purchased 
out of joint family funds. The plaintiffs 
alleged that in the current settlement the 
defendant had got his name recorded as 
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marfatdar in respect of the properties; there¬ 
fore, the plaintiffs brought the suit for a 
declaration that they were co-shebaits and 
co-marfatdars along with thedefendant. The 
defendant denied the allegations made above, 
and alleged that the joint family had no 
concern with the shebaiti right; nor had any 
expenses been incurred out of joint family 
funds. The defendant also alleged that the 
endowment was a public religious endow¬ 
ment, and the shebaitship could not in law 
■or fact go to more than one person. In the 
Court of first instance, the plaintiffs obtained 
a decree on the finding that the plaintiffs were 
co-shebaits or co-marfatdars. The Court 
of appeal below reversed that finding, and 
dismissed the suit. Hence the present second 
appeal. When the appeal was first heard by 
this Court, the case was remitted to the 
learned District Judge for recording his 

findings on the following two questions: 

“(1) Whether the religious instilution with which 
vre are concerned in this litigation is capable of 
having more than one shebait or marfatdar. 

(2) Whether upon the evidence it can be held 
that the plaintUIs have acquired the marfatdari 
interest along with the defendant b; adverse pos¬ 
session and whether the finding of the Subordinate 
Judge that the joint family fund was used for 
acquiring, improving and carrying on the $eva-puja 
is justifi^ by the evidence on the record.” 

The learnt District Judge has now given 
his findings on the two questions referred to 
above, and they are in favour of the appel¬ 
lants. The learned District Judge, who ha<l 
originally beard the appeal, had dismissed 
the suit of the plaintiffs mainly on the 
ground that the right of management by a 
shebait could not be transferred by sale or 
gift; nor could it be acquired as an incident 
to property. In my opinion, the learned Dis¬ 
trict Judge was in error in dismissing the 

e jit for the ground stated by him. It is no 
oubt true that a sale by a shebait or 
lohant of bis right to manage debotter pro. 
Iperty is void. Their Lordships of the Judi¬ 
cial Committee have observed in i i. a. 76 ,' 
OB quoted by the learned District Judge 
himself, that even if a custom be proved 
jwhioh sanctions the sale of such a right, the 
.Courts should refuse to recognize it as b^ing 
lagai^t public policy, specially where the 
jsale is made to a stranger for the pecuniary 
‘tenefit of the vendor. The case of the plain¬ 
tiffs did not, however, rest on an acquisition 
of their right by purchase. The finding in 
the suit of 1926 brought by Anadi Das was 
that the defendant Narayan Prusti had 

1. (’76-78) I Mad 33S : 4 I. A. 76 : 3 Bar. 687 
(P. 0.), Rajah Vannah Valia v. Ravi Vurmah 
Korabi Kutty. 


acquired the shebaiti right by adverse pos¬ 
session. The main question for decision, 
therefore, is if Narayan Prusti had aajuired 
the right for himself alone or for the joint 
family of which he was a member along 
with the plaintiffs. That the right to manage 
charities, without any beneficial interest in 
' the charity properties, can be vested in a 
joint Hindu family is, I think, well-settled. 
In such a case, the senior male member of 
the family is, until a partition is effected, 
entitled to exercise the right of maiiagement 
vested in the family on its behalf: see A.I.R. 
1932 Mad. 102.^ 

There is, therefore, nothing iu law which 
would prevent Narayan Prusti from actjuir- 
ing the shebaiti right on behalf of the joint 
Hindu family. Whether he actually acquired 
the right on behalf of the joint family or 
not is primarily a question of fact. The 
learned District Judge was specifically asked 
to find whether on the evidence it can bo 
held that the plaintiffs have acquired the 
viarfatdari interest along with the defen. 
dant by adverse possession, and whether the 
finding of the Subordinate Judge that the 
joint family fund was used for naiuiring, 
improving and carrying on the sheva-puja 
is justified by the evidence in the record. 
The learned District Judge has carefully 
considered the evidence, and has come to 
the finding that the plaintiffs-appellants had 
acquired the marfatdari right along with the 
defendant by adverse j^ssession. He hasi 
further come to the finding that the joint! 
family fund was used for acquiring, iinprov. 
ing and carrying on the sheva-puja. These 
findings are primarily findings of fact, and 
are binding on us in second appeal. Nothing 
has been stated before us which would lead 
me to think that these findings are incorrect. 
The clear finding is that Narayan Pnisti 
had no separate business or income of his 
own, and all acts were done by him as the 
karta of the joint family. It has been further 
found that the plaintiffs.appellants had also 
taken part in the performance of the festivals 
for the idols, such as Ras, Dol, Jhulan, Chan- 
dan Jatra, etc., and that e-xpenses for these 
festivals bad been met from the joint family 
funds. As far as two of the deities, Sri Sri 
Gopal Jiu Thakur and Kamalai Tbakurani 
are concerned, these were installed on behalf 
of the joint family in 1919, and the endowed 
properties in schedule kha 1 and kha 2 were 
acquired from the joint family funds. Inf 
view of these findings, the plain tiffs an) 

2. (’32) 19 A. I. R. 1932 Mad 167: 55 Mad 385 ; 

135 I. C. 685, Cbinnappa v. Oflicial Assignee. 
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:clearly entitled to a declaration that the 
shebaiti or marfatdari right belongs to the 
joint t'amily, and that they have joint interest 
in such right along with the defendant. 

The question as to whether there can be 
more than one shebait or marfatdar for this 
religious institution was also specifically re¬ 
ferred to the learned District Judge, and the 
finding of the learned District Judge is that, 
though till 1907 the devolution of the office 
of shebait bad been from guru to chela, there 
was a break in that year when two persons 
Anadi Das and Brahmananda Das became 
joint skebaits. From 1909 to 1912, five per. 
sons became skebaits. Narayan Prusty him¬ 
self got the second seba-samarpanpatra from 
four other skebaits. The finding of the learn- 
ed District Judge is that the evidence in the 
record does not show that this particular 
institution is incapable of having more than 
one shebait or mar fatdar. In my view, this 
finding of the learned District Judge is cor. 
rect. Learned counsel for the respondent re¬ 
ferred us to the case in 41 Mad. 296.® In that 
case, the objects for which the religious and 
charitable properties were given were des¬ 
cribed in the grants as being for the purjxjse 
of perpetually conducting a food chatram 
near the tomb of a holy man, and in one 
case of making an agrahar by building 
houses round the holy place. It was held 
that there was sufficient indication in the 
grants and in the surrounding circumstances 
of the case that a devolution of the manage¬ 
ment to the heim of the original donee was 
inconsistent with the purposes of the founder 
who must be deemed to have intended that 
the religious charities should be administered 
by the man who was head of the math, to 
which office the eldest son of the previous 
holder would succeed, the office not being 
the subject of partition, but being indivisible 
among the members of the family. The de¬ 
cision in that case turned mainly upon the 
terms of the grant. Their Lordships did not 
decide the general question of devolution of 
the office of shebait. Their Lordships ob- 
served as follows: 

“It is unnecessary, however, to decide whether 
there is a general rule for the devolution of the 
management of charities of this class because, in 
their Lordships’ view there is sufficient indication 
in the documents and in the surrounding cir.. 
oxunstances of this case that a devolution of the 
management to the heirs of the original donee is 
inconsistent with the purposes of the founder when 
be created the endowment.“ 

' In the particular case before us, the find- 

3. ri7) 4 A.I.R. 1917 P.C. 190: 41 Mad. 296 : 45 

1. A. 1 : 43 I. C. 806 tP.C.), Sethurama Swamiar 

V. Mernswomiar. 
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ing of the learned District Judge is that 
there cau be more than one shebait. It has 
been held that where the management can, 
without detriment to the trust, be held hyl 
turns, it is open to the members of the 
family to agree to or for the Court to decree 
management by turns or in some settled 
order or sequence : see 33 I. A. 139.* We are 
not directly concerned in the present appeal 
with the question as to whether the right of 
management can be the subject of partition 
amongst the members of the joint family or 
not. The plaintiffs merely want a declara¬ 
tion that the right belongs to the joint family. 
The question whether the right can be the 
subject of partifFon can only be decided in 
a properly framed suit for the purpose. I am 
unable to accept the contention raised on 
behalf of the respondent that there cannot 
be more than one shebait in an institution 
of this nature. For the reasons given above, 

I would allow the appeal with costs through¬ 
out, and would restore the decree passed by 
the learned Subordinate Judge. 

Manohar Lall J. — I agree. 

E.K. Appeal alloioed. 

4. (’06) 29 Mad. 283 : 33 I. A. 139 (P.C.), Bama- 
nathan Chetti v. Murugappa Chetti. 

[ Case No. 8, ] 
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Criminal Revn. No. 859 of 1945 , Decided oa 22nd 
August 1945, from Order of Judicial Commissioner, 
Chota Nagpur, D/- 3rd May 1946. 

Cotton Cloth Control Order (1943), Cls. 13 

and 14_One proprietor in management of shop 

_Unstamped cloth found on premises—Other 

co^proprietors not proved to have knowledge 
of such cloth being there—Such other co-pro¬ 
prietor cannot be said to be in actual control 
of the cloth. 

No doubt ^vhere the shop is in the hands of a 
manager other than the managing proprietor it is 
possible that the proprietors may be criminally 
liable for the acts of their manager committed 
witUn the ordinary scope of his employment in the 
case of some criminal oflences wUch involve no 
mens rea. but that principle cannot be applied as 
between co-proprietors so as to make a co-proprietor 
liable for the acts of his co>proprietor. [P 31 G 93- 

Where it has not been proved thataco-proprietor 
either knew that an offence was being committed 
or was likely to be committed or that he had any 
reason to suppose that the unstamped cloth was on 
his premises or was likely to be there, it cannot be 
said that the cloth was actually under the control 
of the co-proprietor. [P 31 C 2] 

Baldeva Sahay and B. K. Sahay — 

for Petitioners. 

Mehdi Imavi — for the Crown. 
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Onder. — The two petitioners have been 
convicted under B. 81 (4), Defence of India 
Buies, read with Cls. 13 ( 1 ) (c) and 14 (l) (c), 
Cotton Cloth Control Order, 1943. and have 
been sentenced to a fine of Bs. 200 each, for 
being in pjssession of two saris which did 
not bear ^e requisite marks or stamps. The 
two petitioners are owners of a cloth shop 
in Banchi and petitioner 2 is the managing 
proprietor. The cloth in question consisted 
of two saris which were recovered from a 
wooden box in a room behind the shop or 
the main portion of the shop and separated 
from that main portion by another room 
which was empty. Although at first a sug. 
gestion was made before me on behalf of 
the petitioners that it Imd not been esta. 
blished that the saris in question did not 
bear the requisite marks although the law 
did require any particular marks to be 
placed on these saris this point was later 
abandoned. By cl. 13 (i) (c), Cotton Cloth 
Control Order, 1943, no person other than a 
manufacturer shall, after 3lst December 
1943, have in bis ]X>8session or under his con¬ 
trol any such cloth or yarn which is not so 
marked unless it be for bona fide personal 
requirements. The petitioners put forward a 
case that these saris were required for bona 
fide x^crsonal requirements of members of 
their family. They produced two defence 
witnesses, but it is clear that those witnesses 
were not believed by the lower Courts and 
although I have heard the learned advocate 
for the petitioners in some detail regarding 
the actual circumstances as disclosed in the 
evidence, l am not satisfied that there is any 
reason for doubting the conclusion which the 
lower Courts have reached, viz., that these 
saris were not kept for bona fide personal 
requirements of members of the family of 
the petitioners. 

There remains the question whether the 
petitioners had in their possession or under 
their control these saris. Petitioner 2 was 
tile managing proprietor of the shop and 
it appears that be was present when the 
Cloth Inspector went there and 1 have no 
doubt that the circumstances established 
that the two saris were under his control 
if not aotnaUy in his possession. As regards 
petitioner 1 , I consider that the poeition 
is different. No doubt, the phrase "under 
his control" may be wider than "in bis pos- 
seeaion," but there are, no doubt, definite 
limits to this phrase "under bis oontrol" and 
1 think it is quite clear that not everything 
lyhicb is foQnd on premises belonging to a 
man is necessarily under his control. 1 do 


not think that the exact limits of this phrase 
"under his control" are at all clear But in 
the present case all that is found against 
petitioner l is that he w'as one of the co- 
proprietors in the cloth firm and that in a 
room behind the shop of that firm n as found 
this cloth. Now had the shop been in tbcj 
hands of a manager other than the manag-1 
ing proprietor it is possible that the pro.' 
prietors might have been criminally liable! 
for the acts of their manager committedj 
within the ordinary scope of his employ-i 
ment in the case of some criminal offences 
which involved no mens rea. It is not at all| 
clear to me, however, that that pi-incipal can' 
be applied as between co-proprietors so asj 
to make petitioner l liable for the acts ofj 
his co-proprietor petitioner 2 and I am not 
satisfied that the circumstances proved in, 
this case disclose that petitioner l either^ 
knew that this offence was being committed 
or was likely to be committed or that he! 
had any reason to supix).sc that this un- 
stamped cloth was on his premises or was 
likely to be there. I am, therefore, not satis- 
fied that the two saris were actually under 
the control of petitioner l, On these findings 
the conviction and sentence passed on peti¬ 
tioner 1 are set aside but the petition of 
petitioner 2 is dismissed. 

R.K. Order accordingly. 
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Surendra Nath Chatterji—Defendant 
— Appellant 

V. 

Jagat Narain Sarogi, Plaintiff, and 
others. Defendants — Respondents. 

Appeal No. 1467 of 1946, Decic^ed on Hth Maj 
1945, from appellate decree of Additional District 
Jodge, Bbagalpur, O/* 25th Aagust 1946. 

Civil P. C. (1908), S. 80—Receiver appointed 
by Court—Suit lor realiaation of price ior seeds 
supplied against dependants including receiv¬ 
er — Notice to receiver under S. 80, it neces¬ 
sary. 

No doubt a receiver appointed by a Court of law 
is a public officer but a notice to him under 8. 80 
would be necessary only if the suit against him is 
ID respect of any act purporting to bo done by him 
in his official capacity : ('84) 21 A I.R 1954 P. C. 
96 and ('40) 27 A« L R. 1940 Pat. 516, Ret. ok. 

[P 86 C 1] 

In a partition suit between the owners of an Oil 
Mill a receiver was appointed by the Court to 
manage the business of the mill and pay the net 
profits in Court for distribution among the parties. 
The {riaintiS supplied oil seeds to the mill after the 
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uinKiintment of the receiver. Tlie receiver was 
manogiuj.' the mill through a manager. The whole 
of the corrci^poudence regarding the supply of seeds 
j>a.«sed between the manager and the plaintiff. In 
ihc suit brought by the plaintiff for realization of 
:i ocrtuiii sum of money as the price of seeds sup- 
i)licd to the defendants, one of whom was the 
receiver, it was contended that the suit was not 
maintainable for want of notice to the receiver 
under S. ’i‘0. Civil P. C.: 

Held that the receiver could not be said to have 
imruorled to act in his official capacity in not pay¬ 
ing the price of seeds supplied and therefore no 
notice under S. BO was necessary : (’18) 5 A. I. R. 
1918 Miul. 62 (F. B ). Foil.-. (’31) 18 A I. R. 1931 
Cal. 503 : (’27) 14 A. I. R. 1927 P.C. 176 and 
raO) 17 A. I. U. 1930 Cal. 737, lie/. [P 33 C 2] 


C. P. c. —- 

(’44) Cbitalev, S. 80, N. 3, Pts. 11, 12, 13, 16. 
(’41) MuUa, 'Page 306, Pts. (u). (v) ; Page 307, 
Pt. (j). 

P. P. Das, S. C. Mazumdar and S. K. Ma- 
jumdar — for Appellant. 

J. C. Sanyal — for Respondents. 


Yarma J. —This is an apiical on be- 
luilf of ilefendant 3 in a suit by the plaintiff 
for realization of a certain sum of money 
U 9 the price of seeds supplied to the defen¬ 
dants under different contracts as the de- 
i’endants were running the Victoria Mills. 
The trial Court dismissed the suit on the 
ijround that notice under S. 80 , Civil P. C., 
■was not served on defendant 3 alt^ugh he 
WiXH a receiver appointed by a Court in 
charge of the Victoria Mills. It also held 
that the plaintiff had no cause of action 
iu»ainst the other defendants. On appeal be¬ 
fore the Additional District Judge it is-as 
held by him that the suit was maintainable 
and notice under S. 80, Civil P. C., was not 
necessary. He accepted the finding of the 
trial Court about the non-liability of the 


other defendants. 

In order to appreciate the points raised 
by Mr. P. R. Das it is necessary to give a 
few more facts. The defendants have got a 
mill in the town of Bhagalpur known as the 
Victoria Mill Co. They manufacture differ- 
ent kinds of oil. The business of the mill, 
according to the plaintiff, is carried on 
throngh the manager, Mr. C. S. Ghosh. The 
plaintiff used to supply seeds and it is for 
the price of the seeds that he has sued the 
defendants. In the year W32 there was a 
suit for partition of the ancestral property 
of the defendants including the mill in ques¬ 
tion, amongst the four brothers, and the 
Court by its order dated 8th September 1933, 
appointed defendant 3 to be the receiver of 
the properties which were the subject-mat¬ 
ter of partition. The mill was placed in his 
charge as the receiver. The business of the 
mill was carried on by the defendant as re¬ 


ceiver through the manager, Mr. C. 8. 
Ghosh. The lower appellate Court points 
out, while dealing with the question of notice 
under S. 80, that it was true that the trans- 
actions in respect of which the suit was filed 
were subsequent to the appointment of de- 
fendant 3 as the receiver of the mill. The 
order appointing him is Ex. C in the case. 
By this order he was appointed the receiver 
and was enjoined ‘*to work the mill and 
manage the business to his best skill and 
ability, to submit monthly accounts, and to 
see that the cash and assets of the mill were 
not affected in any w’ay. He was to get 26 
l)er cent, of the net profits as remuneration 
as receiver and was to deposit the rest of 
the profits, if any, to he distributed amongst 
the parties at the time of partition. After 
referring to the evidence in the case, the 
lower appellate Court points out that, 
though defendant 8 was appointed receiver 
of the mill all its 'business used to be carried 
on by a manager, Mr. C. S. Ghosh. All the 
letters appear to have been -vsTitten by the 
manager. Plaintiff’s witness 1 said that he 
had no information before the institution of 
the suit that Babu Surendra Nath Chatterji 
was appointed the receiver by the Court in 
a partition suit. The lower appellate Court 
also points out that the letters that wero 
addressed by the manager to the plaintiff 
did not appear to show that the mana^t 
was writing on behalf of the receiver. In 
these circumstances the lower appellate 
Court held that the order appointing defen- 
dant 8 as receiver was not an order which 
would operate as an order in rem. 

The lower appellate Court has relied 
upon the case in 61 cal. 470^ in which their 
Lordships of the Judicial Committee held 
that in a case of a suit against a public offi¬ 
cer it is only where the plaintiff complains 
of some act purporting to have been done 
by him in his official capacity that a notice 
under S. 60, Civil P. C., is enjoined and the 
failure to pay a claim by a public officer 
cannot be said to be an act purporting to 
be done by him in his official capacity. 
Therefore, the lower appellate Court found 
that the failure to pay the dues of the plain¬ 
tiff by defendant 3 did not amount to an 
official act and consequently it was not 
necessary for the plaintiff in the present 
case to serve a notice under s. 80 , Civil 
P. C., upon him. The lower appellate Court 
also refers to the decision of this Court in 

I. (’34) 21 A. I. R. 1934 P. C. 96 : 61 Cal. 470 ; 

61 I. A. 171 : 148 I. C. 482 (P. C.).'Reoti Mohan 

T. Jatendra Mohan. 
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19 pat. 483.* The case there also turned upon 
the question ■whether the claim was against 
the receiver with regard to acts which pur¬ 
ported to have been done by the receiver in 
his ofl&cial capacity. Chatterji J. in his judg- 
ment observed that non-payment of the 
royalty could not be said to be an official 
act done by the receiver and, consequently, 
the suit was not bad for want of a notice 
on the receiver. The lower appellate Court 
referred to the cases relied upon by the 
trial Court : A. I. R. 1931 Cal. 503,* 54 I. A. 
838* and 34 C.W.N. 671® and held that these 
cases did not apply to the facts of the pre¬ 
sent case. Mr. P. R. Das appearing for the 
appellant has urged that the receiver is a 
public servant, that the provisions of s. 80 , 
■Civil P. C., are mandatory as was held 
in 64 I.A. 338,* and that on the provisions of 
S. 80 it had to be established that the cause 
was an official act and the receiver was 
personally liable. In the present case, Mr. 
Das urges that although the suit was filed 
against defendant 3 in his personal capacity, 
by an amendment of the plaint on 25th 
June 1941, defendant 3 was described as 
a receiver and therefore it attracted the 
provisions of s. 80 . Section 80 , Civil P. 0., 
runs as follows; 

“No Buit shall be instituted against the Crown, 
-or against a public officer in respect of any act 
puri«rting to be done by such public officer in bis 
official capacity until the expiration of two months 
next after notice in writing has been delivered to, 
or left at the office of (a) in the case of a suit 
against the Central Government, a Secretary to 
that Government; (b) in the case of a suit against 
the Crown Representative, the Political Secretary; 
(o) in the ease of a suit against the Provincial 
•Government, a Secretary to that Government or 
the Collector of the district and (d) in the case 
of a suit against the Secretary of State, a Secretary 
to the Central Government, the Political Secretary 
and a Secretary to the Provincial Government of 
the Province where the suit is instituted, and, in a 
case of a public officer, delivered to him or left at 
bis office, stating the cause of action, the name, 
description and place of residence of the plaintiff 
and the relief which be claims; and the plaintshall 
-oontain a statement that such notice has been so 
delivered or left." 

In the present case there is no doubt that 
defendant 8 was appointed a receiver and a 
receiver appointed by a Court of law is a 

2. (’40) 27 A. I R. 1940 Pat. 616 : 19 Pat. 433 : 
102 I. 0. 17, Joti Prasad Singh v. Samuel Henry 
Seddon. 

3. (’31) 18 A.I.R. 1931 Cal. 603: 68 Cal. 850 : 132 
I 0. 634, Jagdiflh Chandra v Debendra Pra«ad. 

4 . (’27) 14 AIR 1927 P. C. 178: 61 Bom. 725 : 64 
I. A. 880 : 104 I. 0. 267 (P.C.), Bbag Chand v. 
8eoy. of State. 

■a. (’80) 17 AIR 1930 Cal. 787 : 128 I.C. 108 : 34 
C.W.N.671, Radharani Daseya v. PumaChandra 
-Baikar, 

1946 P/6 & 6 


public officer. The question that we have to 
consider is whether the suit was against 
him in respect of any act “purporting to be 
done” by him in his official capacity. Now, 
the'expression “purporting to be done” was 
the subject-matter of consideration in 41 Mad, 
792 = A.I.R. 1918 Mad. 62.® On account of a 
difference between two Judges of a Division 
Bench the case was referred to a Full 
Bench. Both the referring Judges w'ere of 
opinion that the acts done by the defendant 
came within the words “any act purporting 
to be done by such public officer in his 
official capacity”; but the point for decision 
that was referred to a Full Bench was, 

“whether in consequence of his want of bona 
fides defendant 1 forfeited bis right to notice before 
suit under S. 80, Civil P. C.” 

Sadasiva Aiyar J. in his judgment, while 
referring to this expression pointed out that 
the verb ‘purport’ is defined in the Concise 
Oxford Dictionary as ‘convey’ ‘state’, ‘pro¬ 
fess’, ‘be intended to seem’; and the Latin 
root signifies ‘carry forth’. Tlie synonym 
‘profess’ has as two of its definitions ‘pre¬ 
tend’ and ‘openly declare’. He said: 

"I therefore think that the expression ‘any act 
purporting to be done by such public officer in bis 
official capacity’ found in 6. «0. Civil P. C., means 
any act of a public officer which is intended by him 
to carry forth or convey to the minds of all persons 
who b^ome aware of that act the impression (bat 
be did the act in his official capacity and not as 
an ordinary private individual and which has the 
effect of conveying such nn impression by its seem¬ 
ing or appearance." 

Later on, he observes : 

“An act done by public officer would ‘purport’ to 
be an act done in bis official capacity, not only if 
it was properly and rightly done by him in such 
capacity and within bis powers, but al>o if it has 
such a reasonable resemblance (though a false or 
pretended re.semblance) to a proper and right act 
that ordinary persons could reasonably conclude 
from the character of the acts and from the nature 
of bis official powers and duties that it was done 
in his official capacity. But if the act done is so 
outrageous and extraordinary that no reasonable 
man could detect in it any resemblance to any act 
which the powers of such an officer could allow 
him to do on the facts ns represented and declared 
by such officer, his mere allegation that he did the 
act in bis official capacity would not suffice." 

Spencer J. also observed : 

“I think that the word ‘purporting’ covers a 
profession by acts or by words or by appearance of 
wbat is true as well as of what is not true." 

On the materials to which the lower 
appellate Court has referred there is nothing 
to indicate that defendant 3 purported to act 
in his official capacity. In this view of the 
matter I am of opinion that no notice under 
8. 80, Civil P. C., was necessary. As the only 

6. (’18) 6 AIR 1918 Mad, 62: 41 Mod. 792: 46 
I.C. 86 (FB), Eoti Reddi v. Subbiah. 
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point urged on behalf of the appellant has 
failed I would dismiss this appeal with 
costs. The cross-objection filed on behalf of 
the plaintiff was evidently filed under a 
misapprehension of facts and it was not 
seriously pressed before us. I would, there¬ 
fore, dismiss the cross-objection, but there 
will be no order as to costs. 

Shearer J. — I agree. 

G.N./v.s. Appeal dismissed. 

(Case jVo. 10.] 
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Manohar Lall and Das JJ. 
Narsingh Charan Das — Petitioner 

V. 

Emperor. 

Criminal Revn. No. 96 of 1944, Decided on ISth 
April 1945 (Cuttack circuit), from order of Sess. 
Judge, Cuttack-Sambalpur, D/- loth .Tune 1944. 

Defence of India Rules (1939), R. 75A (1), 
Proviso — Yield of dedicated property is pro- 
tected under proviso — ‘Used {or purposes of 
religious worship* explained — Burden pro¬ 
ving what property is required and what is not 
required is on prosecution and not on accused.* 

The expression ‘used for the purpose of religious 
worship’ not only includes such property as is actu¬ 
ally used for religious worship, but also includes 
ancillary purpo.^es, such as the raaintenanco of the 
family of the sebait. selling part of the property for 
acquiring other articles necessary for the deity^etc., 
ill the case of dedicated property. It is for the pro¬ 
secution and not for the accused to prove wbatj»rt 
of the property was required for religious wo^P 
and what part was not so required. ^ view 
dedicated property cannot be o 1. 2] 

of the proviso to R. 75A (1). fu;isr»or 

P. 6. Chaiterji and B. K. Pal-io^ Petitioner. 

Advocate-General — for the Crown. 

Das J —The petitioner Nacsmgh Cksran 
uas J. iue pe J. f contravening 

Das has been 75 ^, Defence of 

Sr s®b f'^rof tU rule to rigorous im 

p^urut two—r, 

“ uorM of five mouths. The peti- 

fiouer ap^aledt the learned Ses^ous Judge 
wh™h aSeal was dismissed. Hence, the 

present application in revision. 

The case against the petitioner was the 
following. The petitioner and his father re¬ 
sided in village Pritipur. His father died on 
7 th June 1948. In 1942-43 there was scarcity 
of food in the locality, and the District 
Magistrate bad a list of stockists of paddy 
compiled within the c.-‘'-division of Jaipur. 
The list was prepared in December 1942. 
It was reported then that Cbandramani 
Das, father of the present petitioner, had 1200 


A. i. Rp 


maunds of paddy in stock. By an order 
dated I6th May 1943, passed under R. 76A, ' 
Defence of India Rules, the District Magis¬ 
trate requisitioned the aforesaid 1200 maunds 
of paddy, and directed Chandramani Dm to 
make over the paddy to the Sub-divisional 
Magistrate of Jajpur, or his nominee. Oban- 
dramani Das, however, died shortly after, 
i. e., on 7th June 1943, and on 24th June 1943, 
the present petitioner was similarly servM 
with an order under B. 75A, Defence of India 
Rules. One Bashiruddin Khan was sent by 
the Sub-divisional Magistrate of Jajpur to 
receive delivery of 1200 maunds of paddy 
from the petitioner. On 29th June 1943, 
Bashiruddin Khan came to the house of the 
petitioner with some bullock carts. It is sta¬ 
ted that the petitioner gave only 3oJ maimds 
of paddy on that occasion, and refused to 
deliver the remainder of the poddy. On this, 
the petitioner was put on trial for a contra- 
vention of an order made under R. 76A, 

Defence of India Rules. 

Both the Courts below have accepted the 
prosecution case that the petitions had con¬ 
travened an order under R. 76A. Defence of 
India Rules, and was, therefore, liable to be 
punished under aub-r. (7) of the said 
^ On behalf of the petitioner, two points 

Jfoner that the petitioner did not have 1200 
maunds of paddy at the time the requisition 
order was passed. Both Courts have care¬ 
fully examined the evidence on this point, 
and they have come to the finding that the 
petitioner had more than 1200 maunds of 
paddy at that time. I see no reason to differ 
from their finding on this point. This con¬ 
tention raised on behalf of the petitioner 
must, therefore, fail. 

The petitioner is, however, entitled to 
succeed on the second point, urged on his 
behalf. It appears that the lands from which 
the yield of the paddy was received are re¬ 
corded in the record-of-rights as belonging 
to a family deity Sri Radhakant Thakur of 
which the petitioner’s father and thereafter 
the petitioner were the sebait. The learned 
advocate for the petitioner relies on the pro¬ 
viso to R. 75A (1), Defence of India Rules* 
which states that no praperty used for the 
purpose of religious worship shall be requi¬ 
sitioned under the rule. The question is whe¬ 
ther the paddy in question is property used 
for the purpose of religious worship. The 
appellate Court has given no very clear find¬ 
ing on this point. In one part of the judg¬ 
ment, the appellate Court has found that 
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this is an instance of a private endowment. 
In another part of the judgment, the appel¬ 
late Court finds that the dedication is a 
nominal dedication and the beneficial owner, 
ship has always remained with the father 
of the petitioner, and after his demise, with 
the petitioner. The trial Court has found that 
the petitioner holds the lands as sehait of the 
deity. The trial Court proceeded on the foot¬ 
ing that the entire produce of the land was 
not used for religious worship, and, on that 
basis, convicted the petitioner. 

There is, I think, no doubt that the lands 
from which the paddy has been received are 
owned by the deity, and the petitioner is only 
a trustee. In view of the entry in the record- 
of-rights which must be presumed to be cor¬ 
rect unless the contrary is shown, it cannot 
be said that this is a fictitious or nominal 
dedication. The learned Advocate-General 
has contended before us that this may be a 
case, not of complete dedication, but of par- 
tial dedication, where a certain property is 
subject to the charge of rajbhog, etc., of a 
deity. There is, however, no clear evidence 
in the record making out a case of partial 
dedication as against the entry in the record- 
of-rights which makes out a case of complete 
dedication. Alternatively, it has been argued 
by the learned Advocate-General that even 
if this be a case of complete dedication, the 
proviso to R. 75A (l) will apply only if it is 
shown that the property in question is actu- 
ally used for the purpose of religious wor- 
ship It is contended by him that all the 
1200 maunds of paddy were not used for the 
purpose of religious worship. There is some 
evidence in the record to show that the peti- 
tioner utilised part of the paddy for the 
maintenance of the family, for meeting the 
expenses of the illness of his father, and part 
of the paddy was sold to other people. The 
difficulty, however, is that there is no defi- 
nite evidence as to what quantity of paddy 
was required for rajbhog, etc., of the deity 
which certainly would come within the ex¬ 
pression "used for the purpose of religious 
worship." Even accepting the contention of 
the learned Advocate. General regarding the 
interpretation of the proviso to R. 76A (l), 
namely, that it excludes only such property 
as is actually used for religious worship, it 
was, I think, for the prosecution to prove 
what quanti^ of paddy was required for 
religious worship, and what was not requir- 
ed for that purpose. I must state, however, 
that, in my opinion, the expression 'used for 
the purpose of religious worship’ must also 
inclode ancillary purposes, such as the main- 
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tenance of the family of the sehait selling 
part of the paddy for acquiring other aiti- 
cles necessary for the deity, etc., in the case 
of dedicated property. I am unable to accept 
the argument that it was for the accused to 
prove what part of the paddy was required 
for religious worship and what part was not 
so required. The case of tbe accused at the 
trial was that the entire produce belonged 
to the deity, and was required for religious 
worship. Reference was made on behalf of 
the Crown to Ex, •!, the list prepared by the 
Chakla Kanungo, This list shows that 1200 
maunds of paddy represented the stock at 
the end of the last harvesting season. The 
use of the produce of the land for the deity 
must be a day-to-day use, and some stock 
must be kept for future use. Even if tiia 
trustee mismanages trust property or diverts 
it to other purposes, the property does not 
lose its character of trust property. In the 
absence of any clear evidence that the 1200 
maunds of paddy or any part of it, the whole! 
of which undoubtedly belonged to the deity,j 
were not required for religious worship, I 
think the proviso to R. 75A (1) protects the 
petitioner. Such property could not be re-* 
quisitioned under R. 75A, Defence of India 
Rules. 

Tbe learned advocate for tbe petitioner 
also referred to tbe charge, and contended 
that tbe charge was defective. He further 
said that the District Magistrate had not 
merely requisitioned tlie property, but had 
passed an order of acquisition at the same 
time. His contention is that in view of the 
order of acquisition, tbe property vested 
in tbe Crown and the petitioner could not 
be convicted of contravening an order of 
requisition. In my opinion, this contention 
is not sound. By the order of requisition, 
the petitioner was directed to deliver 1200 
maunds of paddy. The expression ‘‘requisi¬ 
tion’’ has b^n defined in R. 2 ( 11 ) and it in- 
eludes an order requiring the proi^erty to be 
placed at tbe disposal of tbe requisitioning 
authority. This is the particular order which 
the petitioner is stated to have contravened. 
If the proviso to R. 76A (1) does not apply 
then the petitioner would be guilty. For the 
reasons I have given above, I am of the 
view that the proviso to R.75A (l) applies in 
tbe present cose. 

The result, therefore, is that the applica¬ 
tion is allowed, and the conviction and sen¬ 
tence passed against the petitioner are set 
aside. The petitioner should be forthwith re- 
le^ed if in jail. If he is on bail, tbe bail 
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bond will be discharged. The fine, if paid, 
should be refunded to the petitioner. 

Manohar Lall J. — I agree. 

R.K./v.s. Bevision allowed. 

[Ca^^e No. 11.] 
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Chatterji and Shearer JJ^ 

Bam Banbijoij Prasad Singh — 

Plainti ff—Appellant 

V. 

Badri Upadhya and others — 

Defendants — Bespondents. 

Second Appeal No. 504 of 1943. Decided on 8th 
May 1945, from decree of Sub-Judge, Arrab, D/- 
12th February 1943. 

Transfer of Property Act (1882), Ss. 76 (c) and 
77 — Possessory mortgagee not paying rent — 
Landlord in rent suit purchasing property him* 
self —Subsequent suit by landlord for redemp* 
tion — Landlord held not entitled to set off 
arrears of rent. 

Clause (c) of S. 76 merely casts upon the morU 
gagee in possession the liability to pay all charges 
of a public nature and all rent accruing due in 
lespect of the property during his possession. This 
clause has no reference to any accounting. The 
mortgage by R in favour of D for a term of 
four years was a combination of a usufructuary 
mortgage and a sin^ple mortgage. The mortgage* 
deed provided that the mortgagee would remain 
in possession of the tenure and would appropriate 
its usufruct in lieu of interest after paying the 
annual rent of 22-11-0 to the landlord. There 
was also a stipulation that in case of dispossession, 
the mortgagee was to be entitled to recover the 
principal with interest at 2 per cent, per mensem 
by sale of the mortgaged property Tbe landlord, 
M obtained a decree forarrearsof rent of tbe tenure, 
and in esecution of the decree purchased it* M 
then brought the suit for redemption, alleging that 
B never made any payment to him, and that the 
amount of rent withheld exceeded the rehan money 
by Rs. 1010-6-9. Af, therefore, not only claimed 
possession hut also the excess amount said to be 
due from B: 

Held that Jlf was not entitled to claim a set-ofi. 

[P 36 O 2; P 37 C 1, 2j P 39 C 1] 

Sarjoo Prasad and HarUiandan Singh — 

for Appellant. 

Harians Kumar and Brahmdeo Naraxn — 

for Respondents. 

Chatterji J. — This is an appeal by the 
plaintiff in a suit for redemption. The plain¬ 
tiff is the 16 annas proprietor of village 
Dubauli in which one Rachya Lai had a 
tenure of 21.06 acres of land. On 6th June 
1914 Rachya Lai executed a mortgage in 
respect of this tenure in favour of the de- 
fendants for a consideration of Rs. 300. The 
mortgage which was for a term of four 
years was a combination of a usufrnctuary 
mortgage and a simple mortgage. The 
inortgage-deed provided that the mortgagees 
would remain in possession of the tenure 


and would appropriate its usufruct in lieu 
of interest aher paying the annual rent of 
Rs. 22-11-0 to the landlord. There was also 
a stipulation that in case of dispossession, 
the mortgagees would be entitled to recover 
the principal with interest at 2 per cent per 
mensem by sale of the mortgaged property. 
The plaintiff’s father, who was then the 
landlord, obtained a decree for arrears of rent 
of the tenure, and in execution of the decree 
purchased it on 11th July 1919. Many years 
later, in 1939, the plaintiff brought a suit 
for rent against the tenants who were in 
cultivating possession of the lands comprised 
in tbe tenure. The tenants disputed the 
plaintiff’s right to realise rent and pleaded 
payment to the usufructuary mortgagees, 
that is, the defendants. The rent suits were 
dismissed. The plaintiff then brought the 
present suit tor redemption on 28th Septem¬ 
ber 1940. In the plaint it was -alleged that 
though the defendants were bound to pay 
the rent of the tenure to the plaintiff, they 
never made any payment to him, and that 
the amount of rent withheld by the defen¬ 
dants exceeded tbe rehan money by Rupees 
1010 - 6 - 9 . The plaintiff, therefore, not only 
claimed possession but also the excess amount 
said to be due from the defSndants. 

Tbe defendants raised various objections, 
but the only one that is material to the pre¬ 
sent appeal was that in this suit for re¬ 
demption the plaintiff could not claim any 
amount which would be payable to him as 
landlord on account of rent. The learned 
Munsif accepted this defence and passed a 
decree for redemption on the condition that 
the plaintiff should pay Rs. 300, the principal 
amount of the mortgage. On appeal by the 
plaintiff, the learned Subordinate Judge 
held that the plaintiff should be allowed a 
set-off for the rent that was legally recover¬ 
able up to the date of tbe decree. This 
amount was found to be Rs. 113-12.0. He 
accordingly modified the decree of the 
learned Munsif to this extent that the plain, 
tiff should pay Rs. 196-4-0 (should be Rupees 
186-4-0) only as redemption money. 

The plaintiff, being dissatisfied with this 
decision, has preferred this second appeal. 
There is no cross-objection by the defen¬ 
dants. It has been argued by Mr. Sarjoo 
Prasad on behalf of the appellant that the 
defendants being liable to pay rent to the 
plaintiff under the terms of the bond as 
well as under s. 76 (c), T, P. Act, it is most 
inequitable that the defendants should be 
allowed to keep in their own hands the 
money due from them to the plaintiff, and 
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at the same time require the plaintiff to pay 
to them the money due to him. Reliance 
has been placed on the cases in 5 cal. 333^ 
and 46 ALL. 633.* In the first case, 6 cal. 
333,^ the plaintiff had granted a zerpeshgi 
lease of certain property to the defendant 
for a term of years at a yearly rent of 
B3. 130 on an advance of Rs. 800. It was 
agreed that the lessee should be allowed to 
deduct out of the rent, Rs. 96 as interest on 
the advance made by him, and the remain¬ 
der Rs. 34 was to be paid over in cash to the 
lessor. In the suit, which was brought for 
redemption, it was held that the plaintiff 
was entitled to set-off the rent withheld by 
the defendant against the money advanced. 
In the second case, 46 ALL. G33,* the usufruc¬ 
tuary mortgage of which redemption was 
sought provided that the mortgagee should 
pay to the mortgagor a fixed sum of Rs. 25 
a year as "malikana,” and that except for 
this sum, there was to be no accounting 
between the parties. No “malikana” was 
ever paid. In the suit which was brought by 
the mortgagor for redemption, the defen- 
dants contended that the plaintiff' could 
- obtain the arrears of “malikana’* only by 
means of a separate suit. This contention 
was overruled and the Court passed a decree 
for redemption on payment of the principal 
sum due, less the “malikana” for a certain 
number of years. 

It will thus appear that in both these 
cases there was a stipulation in the mort¬ 
gage-deed itself that the mortgagee should 
make payment of the specified amount to 
the mortgagor. It was, therefore, obviously 
inequitable that the mortgagee should be 
allowed to retain in his own hands the 
money due from him to the mortgagor 
under the terms of the mortgage, and at the 
same time would require the mortgagor to 
pay to him the money due on his side. In 
the present case there was no stipulation 
that the mortgagee should pay rent of the 
mortgaged property to or through the mort¬ 
gagor. Therefore, the principle of the above 
decisions cannot apply to the present case. 

It is, however, argued by Mr. Sarjoo 
Prasad that the plaintiff, by reason of his 
auction.purcbase, having stepped into the 
shoes of the mortgagor, the position must 
be the same as if he was himself the mort- 
gogor. In other words, the mortgagee must 
be deemed to have contracted to pay the 

1. (’60) 6 Cal. 883, Mursingh Nacaia Singh v. 

Baboo Lakpntty Singh. 

2. ('24) 11 A.I.B. 1924 AU. 691 : 46 AIL 633 : 82 

I. 0. 26, Bihari Lai v. Shib Lai. 


rent to the mortgagor. In this view the 
principle of the above decisions would apply. 
But on the clear terms of the mortage 
itself, it is difficult to take this view. It is 
true that the mortgagor and the landlord 
are now the same person, but in this suit 
for redemption the landlord who has stepped 
into the shoes of the mortgagor cannot 
claim any higher right than the mortgagor. 
The mortgagor, if he had sued for vedemi)- 
tion, could not certainly claim any set-off 
on account of the rent, unless he had him¬ 
self paid it to the landlord. I was at first 
inclined to think that it would not be equit- 
able to disallow the plaintiff's claim for set¬ 
off in re3i)ect of the rent withheld by the 
defendants. But after further consideration 
I am of opinion that the suit being for re¬ 
demption, the rights of the parties must be 
determined with reference to the terms of 
the mortgage and with reference to the pro- 
visions of s. 77, T. P. Act. This section runs 
as follows: 

“Nothing in S. 70, cU. (b), (d), (g) and (b), ap¬ 
plies to cases where there is a contract between the • 
mortgagee and the mortgagor that the receipts 
from the mortgaged property shall, so long as the 
mortgagee is in possession of the property, be 
taken in lieu of interest on the principal money, 
or in lieu of such interest and detined ^>ortious of 
the principal''. 

In this case the contract between the mort¬ 
gagor and the mortgagee was that the re- 
ceipts from the mortgaged property should 
be taken by the mortgagee, while in ix>S9es- 
sion of the property, in lieu of interest on 
the principal money. Consequently, the 
mortgagee is not liable to account, as requi- 
red under cl. (h) of S. 70 of the Act. Mr. 
Sarjoo Prasad has drawn our attention to 
the fact that cl. (c) of s. 70 is not to be found 
in S. 77. But cl. (c) of s. 70 merely casts 
upon the mortgagee in iwssession the liabi¬ 
lity to pay all charges of a public nature 
and all rent accruing due in respect of the 
property during his possession. This clause 
has no reference to any accounting. In ?! 
pat. 44,® decided by Jwala Prasad and 
James JJ., their Lordships had to deal with 
a usufructuary mortgage under the terms 
of which the mortgagee was entitled to ap¬ 
propriate in lieu of interest the profits of the 
property remaining after the payment of 
Government revenue and malikana to the 
malikanadars. There was a condition that 
all profits from increased income would go 
to the mortgagee. The mortgagee made 
additional profits by escaping payment of 
malikana to the malikanadars. T he assignee 

3. (’29) 16 A. I. R. 1929 Pat. 37 : 7 Pat. 44 : 114 
I, C. 473, Raghubar Narayan v. Mohit Narayan. 
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of the equity of redemption brought a suit 
for redemption and for accounts. It was 
held that the usufructuary mortgagee was 
not liable to render accounts in respect of 
the malikaiia. It should be made clear that 
the malikana was to be paid not to the 
mortgagor but to a third person. James J., 
who delivered the judgment, said : 

“We are of opinion that the mortgagees’ failure 
to pay the malikana does not render them liable 
for account, nor does it necessarily affect the liabi¬ 
lity of the mortgagors to pay the mortgage-money 
before they can recover possession of the property. 
The utmost that the mortgagors can be allowed to 
claim is that they should be indemnified against 
the contingency that a valid claim for arrears of 
malikana may be made against them after their 
recovery of possession.’’ 

It is on the strength of this last observation, 
though, strictly speaking, it does not apply 
to the facts of the present case, that the 
learned Subordinate Judge in this case has 
allowed the plaintiff a set-off for the arreau.s 
of rent legally recoverable. In an unreported 
case {s. A. Nos. 480 and 481 of 1941*) decided 
by Harries C. J. and Manohar Lall J., a 
• similar question came up for consideration. 
There an occupancy holding had been given 
in mortgage by two different deeds executed 
on different dates, each being in respect of a 
portion of the holding. The mortgage-deeds 
provided that the mortgagees would remain 
in possession and would appropriate the pro¬ 
duce of the lands in lieu of interest on the 
money advanced and would pay the propor¬ 
tionate rent to the landlord. SubsequenUy, 
the landlord in execution of a decree obtwn- 
ed by him against the raiyat for another 
holding purchased the mortgaged holding. 
The landlord then sued for redemption ot 
the two mortgages, and he claimed a se - 
for the rent due to him against the mor gage- 
money. This claim was rejected. Manohar 
Lall J. who delivered tt® judgment said • 
“As a landlord the only mort- 

are to recover arrears of arrears of tent 

gagee but from bis tenants. But t ,^ote when 

ace being claimed in this case intei^t 

the Maharaja became the fu- tenant 

'iha liability to pay root 

disappearsa, his Lordsh.p “Pf 

ceeded on the assumption that the holding 

ceased to exist when it wm 
the landlord. In other words, there ^sas a 
merger by reason of the entire interests of 
the landlord and the tenant in the holding 
being united in the same person, as contem- 
Tilated by s. 22 (l), Bihar Tenancy Act. But 

4. S. A. Nos. 480 and 431 of 1941, NaginaTku^ 
V. Ramran Vijaya Prasad Singh. 


what the landlord purchased was only the 
tenant’s equity of redemption and not his 
entire interest in the holding. A part of his 
interest still remained with the mortgagee. 
Suppose in the present case the mor^agee 
brought a suit on his mortgage and obtained 
a decree for sale, and eventually he pur¬ 
chased it. Can it be said that he wouU 
purchase it free from the liability to pay 
rent ? Certainly not. As a purchaser of the 
holding, he would be liable to pay rent. 
How, then, can it be said that the liabili^ 
to pay rent disappeared when the landlom 
purchased the equity of redemption? Though, 
however, with the greatest respect I do not 
agree with the above reasoning of Manohar 
Lall J.. I think his decision is correct, and 
at any rate it is binding on us. In the 
result I would dismiss the appeal, 
the circumstances, without costs. It shouW, 
however, be noted in the decree that the 
l^laintiff should pay Rs. 186-4 -0 and not 
Rs. 196-4-0 for redenaption. 

Shearer J _The mortgagee was enti- 

tied to appropriate the whole of the prohts 
of the land in lieu of interest, and was, m 
consequence, not liable to account to the 
mortgagor. That, however, merely means 
that in no circumstances is the mortgagor 
entitled to recover any money from the 
mTtgagBB on the ground that the amonn 
ol the profits which the latter has derived 
from the property exceeds the principal and 
interest due under the mortgage. The ques¬ 
tion that really arises here is a somewhat 
different one, namely whether the mortga¬ 
gor is entitled to say that he has made, or 
must be deemed to have made, certain pay¬ 
ments from time to time which can in law 
be treated as part payments of the mortgage- 
debt, and that, in consequence, the mort- 
gage-debt has been liquidated, and he may 
recover possession of the mortgaged pro¬ 
perty without any further payment to the 
mortgagee. Under the terms of the mort¬ 
gage-deed, the mortgagee was liable to 
pay the rent. If the mortgagee failed to 
pay it, and the mortgagor paid it instead, 
the latter could have treated each such pay¬ 
ment as part payment of the mortgage-debt 
and asked for a corresponding reduction to 
be made in the amount ordered to be paid 
for redemption of the mortgage if and when 
he instituted a redemption suit: see Gbose 
on the Law of Mortgage in India, 4th Edn., 
Vol. I, page 560. In fact, a doubl has been 
expressed as to whether a mortgagor who 
has made such payments is entitled to 
recover the money from the mortgagee 
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immediately, and is not bound to wait until 
be is in a position to sue for redemption of 
the mortgage and then ask for a set-off: see 
14 M. L. J. 488.® Such difiBculty as there is 
in this case arises from the fact that in 1919, 
that is, five years after the mortgage-deed 
was executed, the equity of redemption w’as 
purchased by the landlord. By reason of 
the concluding words in sub-s. (l) of S. 22, 
Bihar Tenancy Act, the mortgage and there, 
fore also, I think, the liability of the mort¬ 
gagee to pay the rent continued to subsist, 
if the landlord had called on the mortgagee 
to pay the rent and had intimated to him 
that if he failed to pay any hist as it fell 
due he would credit him with the amount 
in his laggit or jamabandi and treat this as 
a part payment by himself of the mortgage, 
debt, he would, I am inclined to think, have 
now been entitled to have any such amounts 
set-off against the amount still due under 
the mortgage. This, however, the plaintiff 
|did not do and it is a little difficult to say 
that he has, in fact, made any payments 
which can be treated as payments in liqui- 
'dation of the mortgage-debt. For this reason 
mainly I agree to the order proposed. 

R.K. Appeal dismissed. 

5. (’04) 14 M. L. .7. 488, Krishniei' v. Arappuli 
lyar. 
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Pazl Ali C. J. and 
Manohab Lall j. 

Commissioner of Income-tax, B.dO. — 

Applicant 

V. 

Dalmia Cement Ltd., Dalmianagar — 

Despondent. 

Misc. Judicial Case No. 3 ol 1945, Decided on 
16th August 1945. 

Income-tax Act (1922), S. 10 (2) (vi) and (3)— 
Depreciation — Factory used for two months 
only—Whole depreciation is claimable. 

The words “not wholly used for the purposes of 
the business, profession” etc., in sub-s. (3) of 
S. 10 do not mean not used throughout the year 
or during the whole of the year in question. They 
moan that the moohinery, building, etc., have not 
been used exclusively for the purposes of the pro¬ 
fession or vocation, that is to say, they have been 
used for other purposes also. [P 40 C 1] 

Where a factory has worked for only two 
months the assessee is entitled to deduct the whole 
amount which is allowable under cl. (vi) of S. 10 
(2) and not merely the amount proportionate to 
the period during which the factory was actually 
working: ('87} 24 A. I. B. 1037 Bom. 493, Bel. on. 

[P 40 C 1, 2] 

8. N, Dutt — for Applicant. 

. P. B. Das —for Bespondent. 


Fazl All C. J. — This case has been 
referred to us on the application of the 
Commissioner of Income-tax for the decision 
of the following question : 

"On the facts found is the assesses entitled to 
the full depreciation allowance under S. 10 (2) (vi), 
Income-tax Act.” 

The assessee Dalmia Cement Ltd. is a com¬ 
pany owning a number of cement factories 
one of which is Dandot Cement Factory 
and inasmuch as during the relevant year 
the Dandot Cement Factory worked only 
for a period of nearly two months a dispute 
arose between the assessee and the Income- 
tax Department as to whether in these 
circumstances the assessee w'as entitled to 
claim the full amount allowable under s. 10 
( 2 ) (vi) which runs as follows : 

■‘in respect of depreciation of such buildings, 
machinery, plant or furniture being the property 
of the assessee a sum equivalent .... to such per¬ 
centage on the original cost thereof to the assessee 
as may in any case or class of cases be prescribed 
and in any other case, to such percentage on the 
written down value thereof as may in any case or 
class of cases be prescribed.” 

The contention of the assessee was that 
the full amount which is allowable under 
this provision should be deducted, whereas 
the department contended that only such 
amount should be deducted as is proi>or- 
tionate to the [period during which the factory 
was actually working. The tribunal has 
accepted the assessee’s contention and hence 
this reference at the instance of the Com¬ 
missioner of Income-tax who is dissatisfied 
with the decision of the tribunal. Sub- 
clause (vi) is obviously to be read with sub- 
cl. (iv) as the words “building, machinery, 
plant or furniture” are preceded by the 
woi*d “such”. When these two clauses are 
read together it becomes apparent that the 
words “such building, machinery” etc., mean 
“building, machinery etc., used for the pur¬ 
poses of the business, profession or voca¬ 
tion”. In 10 I. T. C. 386^ in explaining the 
meaning of the word “used” Beaumont C. J. 
observed as follows: 

"I agree with the view expressed by the Com¬ 
missioner of Income-tax and in the cases to which 
be refers, that “used” denotes actual user; and 
not meraly being capable of being used. But that 
does not dispose of the question whether, when 
machinery is kept ready for use at any moment in 
a particular factory under an express contract 
from which taxable pro&ts are earned, the machi¬ 
nery can be said to be used for the purposes of tho 
business which earns the profits, although it is not 
actually worked. To my mind, it is so used. The 
hnsiness from which (be profits were derived was 

1. t’87) 24 A. I. R. 1937 Bom. 493 : I. L. R. 

(1937) Bom. 821 : 174 I.C. 327 : 10 I. T. C. 386. 

Vishwanath Bhaskat v. Commr. of Income-tax 

Bombay. 
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that of ginning factories, and the contribution of 
th^ assGsscc to that business was the obligation to 
keep his machinery ready for actual use at any 
moment. It is no doubt true, as the learned 
Advocate-General says, that it is possible to give 
to the word “used** "a more limited meaning and 
hold that it includes only the actual working of the 
machinery* and it is urged that it is that working 
whicli occasions depreciation. But, I think that 
tlic word “used** in this section may be given a 
wider meaning and embrace passive as well as 
active user. Machinery which is kept idle may 
well depreciate, particularly during the monsoon 
season. It seems to me that the ultimate test is, 
whether without the particular user of the machi¬ 
nery relied upon, the profits sought to bo taxed 
could liave been made.’* 

These observations, with which I agree, 
show that depreciation may be allowed in 
certain cases even though the machinery 
was not in use or was kept idle. Mr. Dutt, 
counsel for the Income-tax Department, 
relies upon S* 10, cL (3) which runs as 
follows: 

“Where any building, machinery, planter furni¬ 
ture in respect of which any allowance is due 
under cl. (iv), cl. (v), cl. (vi) or cl. ivii) of sub-s. (2) 
is not wholly used for the purposes of the business, 
profession or vocation, the allowance shall be res¬ 
tricted to the fair proportional part of the amount 
which would be allowable if such building, machi¬ 
nery, plant or furniture was wholly so used.” 

It appears that the appellate Assistant 
Commissioner was also of the opinion that 
this sub-section applied to the present case 
and ho stated in his appellate order that 
^'inasmuch as the factory worked for two 
months only therefore two months deprecia¬ 
tion is admissible on the proportionate bas^. 
In my opinion, however, this sub-section 
cannot be invoked in the present . 

words “nob wholly used for the 
the business, profession" etc., . .. 

not used throughout the 
whole of the year in 

that the building, mac^nery, ^ 

been used exclusively for the purpose of the 
profession or vocation, that is to say, they 
have been used for other pur^ also. 

There is no such J? “ 

would justify the view that if the m^hiuery 

is not used throughout the year, then the 
period for which it has worked should be 
Slculated and depreciation should be aUow- 
ed in proportion to such period. It was con- 
tended by Mr. Dutt that the view^uggested 
by him would be the most equitable view 
and must have been contemplated by the Act. 
This, however, is not borne out by tbe 
language of the provision which is appli¬ 
cable and if there is any defect in the 
language, that cannot be made up in the 
jway suggested by the learned counsel. I 
iwould, therefore, answer the question for¬ 


mulated by the tribunal in the affirmative] 
and hold that the deduction claimed by thej 
assessee has been rightly allowed by the.- 
tribunal. The asse^ee company will be en.l 
titled to their costs which I assess at Rs. 250. 

Manohar Lall J.— 1 agree. 

R.K. Reference answered. 


[Case No. 13.] 
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Meredith and Imam JJ. 

Hirday Singh and others—Appellants 

V. 

Emperor. 

Criminal Appeals Nos. 36 and 37 of 1945, Deci¬ 
ded on 8th May 1945, from decision of Sesa- 
Judge, Monghyr, D/- 18th December 1944. 

(a) Criminal P.' C. (1898), S. 239 — “Same- 
transaction” explained and illustrated—Conti¬ 
nuity of action and purpose is test and not 
distance or proximity of time. 

As to what is the same transaction must depend 
upon the facts and circumstances of each parti¬ 
cular case. It is not the distance nor the proximity 
of time which is so essential in order to consider 
what is “the same transaction” as the continuity 
of action and purpose. Tbe carrying out of a suc¬ 
cessful dacoity, that is to say. successful not only 
in securing the loot but carrying it off, inevitably 
involves previous concert and planningj and conti- 
nuity of action in carrying out the joint purpose 
can be said to continue until the stolen 
nerty has been successfully got away to the 
place of concealment. Where the daeoito are 
mtetcepted while stiff retur^g home with their 
booty and some of them being arrested with the 
booty, they are rescued, not by friends or sympa- 
thisers from their village, but by others of Ibeic 
number, who are retnrning behind them nod who 
also have not reached home, in such a case from the 
time the dacoits set out on their expedition until they 
getsafely home with their booty, everything done by 
the dacoits, which is directed towards the success¬ 
ful completion of tbe crime, the getting away of 
the culprits, and the concealment of tbe booty, can 
fairly described as part of the same transaction: 
(’40) 27 A.I.R. 1940 Pat. 499; (’45) 32 A.I.B. 1945 
Pat. 388; 29 Cal. 385 and (’30) 17 A. I. R. 1930 
Pat. 159, D%zting.\ (’38) 25 A.I.R. 1938 P.C. 130; 4 
Bom. L. R. 789 and 30 Bom. 49, Rel. on. 

[P 43 C 1; P 44 C 2; P 46 C 1, 2] 

As to whether persona can be tri^ together at 
one trial and as to whether difiereni charges can 
be framed against accused persons in one trial 
depends upon the accusation made by tbe proeecu^ 
tion, and not the result of the prosecution. 

[P 43 C 1] 

(b) Bihar and Orissa Village Administration 
Act (3 [III] of 1922), S. 27 (d)_When cbauki* 
dar can arrest explained* 

Section 27 (d) does not state that in fact stolen 
property most be found in tbe possession of a per* 
son before he can be arrest^ by a chaakidAr, 
What it requires is that any person foood in pos* 
session of anything which may reasonably be sus* 
pected to be stolen property, or a person who may 
reasonably be suspect^ of bavlDg committed an 
ofience with reference to such thing is liable to be 
arrested by a ebaukidart [P 45 G 2X 
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If. S, Mukfurjee, Baldeva Sahaij and K. K. 
Sinka — for Appellants (in Nos. 36 ivnd 37 
respectively). 

Yasin Yunus, for Qovt. Advocate _for the 

Crown. 

Imam J. —Id these two appeals there are 
nine appellants, who have been sentenced to 
various terms of imprisonment for offences 
under Ss. 395, 225, 225B and 412, Penal Code, 
the details of which will be stated when the 
case of each appellant is considered. The 
Sessions Judge of Monghyr tried the appel¬ 
lants with the aid of assessors, who found 
some of the appellants guilty of the charges 
framed against them. According to the pro. 
secution case, some time between 11 l*. M. 
on the night of 29th June 1943, and l A. M. 
of 80th June 1943, a dacoity was committed 
in village Kasimpur, within the jurisdiction 
of police-station Kbagaria, in the houses of 
Dip.Narain Mahton and Dina Nath Mah- 
ton, the houses of these two persons being 
500 yards apart. It is said that about 30 to 
35 men first went to the house of Dip 
Narain Mahton, where they looted his 
valuables after breaking open the main door. 
Dip Narain, who was sleeping, managed to 
climb up on to a platform of bamboos in 
the room from which place he asserted bo 
was able to identify the dacoits. On an 
alarm a number of villagers assembled and 
Tilo Sao Chaukidar came to the spot, where 
he set fire to a small thatched hut adjacent 
to Dip Narain’s house. In consequence there 
was much light, and the villagers are said 
to have identified some of the dacoits as a 
result of it. Thereafter the dacoits went to 
the bouse of Dina Nath Mahton, who was 
sleeping with his bhagna Eamleshwari. The 
dacoits struck Kamleshwari with a bhala, 
and proceeded to loot Dina Nath's valuables. 
Thereafter the dacoits decamped with the 
booty. On 80 th June 1943, Dip Narain Mah- 
ton, Dina Nath Mahton and Tilo Sao chau- 
kidar proceeded to Kbagaria police-station, 
three miles away, where Dip Narain lodged 
a first information report at 8 A. M. Of 
the appellants, Hirday Singh was definitely 
named as one of the dacoits in that report. 
The Sub-Inspector of Kbagaria after having 
recorded Dip Narain’s statement proceeded 
to the village to investigate the case. There 
can be no doubt from the evidence of the 
Sub-Inspector and other evidence on the 
record that a dacoity took place in the 
houses of Dip Narain hfahton and Dina Nath 
Mahton. Indeed it was not seriously con¬ 
tended before us that there was no dacoity 
in the houses of these two men, but quite 
independent of that consideration I am fully 
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satisfied, after an examiuatiou of the evi- 
dence, that in fact a dacoity was committed 
in the bouses of these two men, and it is 
unnecessary for me to recapitulate the evi¬ 
dence witness by witness as to this. 

While there was a dacoity in the houses of 
Dip Narain Mahton and Dina Nath Mah¬ 
ton at Kasimpur on the night of 29tli June,, 
it appears that Ramdhani chaukidar of 
Baburabi was fairly active on tlie evening 
of 29th June, as his suspicious were aroused 
on seeing the appellants Bhadai Singh, 
Hirday Singh and others talking together in 
a bamboo clump to the west of the village 
Sibehandpur. lie had also seen one Tili 
Singh, who was convicted by the Sessions 
Judge but is not a party to these appeals, at 
the house of Bhadai Singh. Ramdhani 
chaukidar returned to Saldalpur, at 7 P. M. 
w’hen he saw a collection of iiersons at the 
house of Bhadai Singh. Amongst them he 
recognised Bhadai Singh himself, 13asudeu 
Singh, Sahadeo Singh, Pabirath Gope, Hir- 
day Singh and one Barhamdeo Siugli. llam- 
dbani chaukidar then returned to his own 
village, where he called out to his nephew 
Baso Dusadli chaukidar, and returned with 
him to Sabdalpur, somewhere about 11 P.M. 
Ramdhani and Baso then w'ent to tbo houses 
of the above-mentioned individuals, and 
found them absent. Ramdhani cliaukidav 
then took the assistance of Sibdhari Dasadh 
chaukidar (r. \v. 4} and Uambhajju Kandu 
chaukidar (p. w. 5), and proceeded to Saheb- 
pur Kamal railway station, three miles 
away, from where he sent a wire through 
the Assistant Station Master to the Sub- 
Inspector of Ballia to the efi'ect that the 
bad characters of his village were absent 
and had probably gone to commit dacoity. 
At that time Ramdhani suspected that the 
dacoity would take place at village Bishim- 
pur. Ramdhani, Baso Dusadh, Sibdliari 
Dusadh and Rambhajju Kandu then went to 
village Kurha, and asked Sipahi Kandu and 
Kutalial Goije chaukidar of that place to 
accompany them iu order to do picketing 
west of Acheyebak and east of Kalyanpur 
dhala, as they anticipated that the dacoits 
would return by that route. Ramdhani, it 
appears, then went to village Acheychak, 
woke up a number of ijei-sons and sought 
their assistance in apprehending these bad 
characters who were absent from the village. 
About dawn, Ramdhani went to village 
Sabdalpur in order to see if the suspected 
persona had returned. He found that they 
had not yet returned. While he was in Sab¬ 
dalpur he heard an outcry from the direction. 
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of the spot where the chaiikidavs were 
picketing. From the evidence it appears 
that the chaukidars who were picketing 
had seen some men coming towards Sabdal- 
pur from the west. As Ramdhani approached 
the spot he met one Bhikari whom the 
chaukidar seized. Bhikari was, however, 
able to get away, as his brother one Lachhmi 
had come to his help in the meantime. In 
the meanwhile one Adua Singh and the 
appellants Basudeo and Sahdeo had been 
caught by the other chaukidars. 

It is said that these men were carrying 
bundles containing clothes and ornaments. 
The arrested men and the chaukidars were 
then proceeding towards Sahebpur Kama!. 
After they had proceeded a short distance, 
the arrested men cried for help, upon which 
the appellants Bhadai Singh, Pabirat Gope, 
Ramkishun and others came armed with 
weapons, such as lathis and bhalas. They 
assaulted the chaukidars, and released the 
three arrested men. The bundles which had 
been taken possession of from the arrested 
men Basudeo and Sahdeo were taken by the 
chaukidars Baso Dusadh and Kutahal Gope 
to the house of one Dorik Singh of village 
Kalyanpur. The bundles were found subse- 
(juently to contain a large number of orna¬ 
ments and clothes. Ramdhani chaukidar 
and Rambhajju chaukidar proceeded from 
Dorik Singh’s bouse to Sahebpur Kamal 
railway station and as they approach 
station they saw Tilo Singh ® 
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Jugeshwar Mahton 
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station, make it clear that a dacoity wu 
apprehended somewhere and according to 
the suspicioi^ of the chaukidar perhaps st 
Bishunpur. The police had accordingly des¬ 
patched a force to Bishunpur, but they 
returned at 6 A. M. to state that nothing had 
taken place there. On receiving the message 
at 7 A. M. the Sub-Inspector of Ballia sent 
this Assistant Sub-Inspector and a force. 
There is no reason to doubt the station diary 
entries in this respect, nor is there any 
ground for holding that the telegraphic and 
telephonic messages were bogus. When the 
Assistant Sub-Inspector arrived, he in fact 
found Tilo Singh under arrest with a bundle 
and a pot of ghee recovered from his person. 
He proceeded to record the statements of 
the chaukidars. I have not the sUghtot 
hesitation in accepting the evidence of the 
chaukidars that they were looking out for 
certain persons suspected to have gone ^ut 
for committing dacoity, and that while they 
waited to intercept them on their return 
they arrested certain individuals were 
subsequently rescued from their “ 
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seavohed, aad a large number of ornaments 
were recovered from there. Baijnath Singh 
was discharged by the committing Magis¬ 
trate, and we are not concerned now with 
the question as to what were the ornaments 
which were recovered from his house. It 
seems, however, that there was no oppor¬ 
tunity then, as far as one can gather from 
the evidence, for the police authorities of 
Ballia to consult the police authorities of 
Khagaria as to how the investigation should 
proceed, nor is there any indication that the 
ix)lice authorities of Khagaria were in col¬ 
lusion with the police authorities of Ballia. 
This is to be borne in mind in view of the 
statements made on behalf of Bhola Singh. 

An important point of law has been raised 
by Mr. Baldeva Sahay on behalf of the 
appellants to the effect that the trial was 
invalid owing to misjoinder of charges and 
misjoinder of trials. He urged that the inci¬ 
dent near Sabdalpur, in which certain per¬ 
sons participated in rescuing Sahdeo and 
Basudeo from the custody of the chaukidars, 
was 'quite independent of the dacoity com¬ 
mitted in the houses of Dip Narain Mahton 
and Dina Nath Mahton in village Kasimpur. 
He emphasised that the dacoity at Kasimpur 
was a completed transaction the moment 
the dacoits made good their escape from the 
village. In any subsequent incident, if any of 
the appellants participated, it could not rea- 
sonably be said that that incident formed 
part of the same transaction as the dacoity 
at Kasimpur. He further drew attention to 
the evidence in the case that one Tilo Singh, 
who bad been tried along with the appel- 
lants, was arrested by the chaukidars near 
Sahebpur Kamal railway station, who made 
a statement to the chaukidars to the effect 
that the articles in his possession were bis 
share of the booty taken from village Kasim¬ 
pur. He argued that this clearly indicated 
that after the dacoity the dacoits had divi¬ 
ded the loot, and so far as they were con¬ 
cerned the incident of the dacoity was at an 
end. It could not fairly be said that Tilo 
Singh could be tried along with the others 
for the offences under s. 225, Penal Code. 
As to what is the same transaction must 
depend upon the facts and the circumstances 
of each particular case. This proposition is 
recognized throughout the Courts in India. 
As to whether persons can be tried together 
at one trial and as to whether different 
charges can be framed against accused per¬ 
sons in one trial depends upon the accusa¬ 
tion made by the prosecution, and not the 
result of the predation. It has been so 


held in 65 I. A. 158^ by their Lordships of the 
Judicial Committee. All the accused persons 
at the trial before the Court below were 
charged with the offence of dacoity at the 
houses of Dip Narain Mahton and Dina 
Nath Mahton in village Kasimpur, This 
was the accusation. It is immaterial that 
some of the accused ijersons were acquitted 
of that charge. The accusation, therefore, 
was that the accused on trial had acted in 
concert when they committed dacoity at 
village Kasimpur. Indeed, on the evidence of 
Ramdbaiii chaukidar it is abundantly clear 
that some of the appellants were seen by 
him in suspicions circumstances and associa¬ 
tion. together before the dacoity, and it 
would be a safe inference to draw from their 
subsequent absence from their homes and 
their return towards Sabdalpur early in the 
morning, that these men had been not only 
acting ill concert but had been associating 
from the time they started towards Kasim¬ 
pur until they finally dispersed after rescu¬ 
ing Basudeo and Sahdeo from the custody 
of the chaukidars. The following passage 
from the judgment of the Judicial Committee 
of the Privy Council in Go I. A. 153^ I would 
like to quote. Their Lordship.s said : 

“Wliatever scope of eoanotiition may be included 
in tbe words ‘the same transaction', it is enough 
for the present case to say that if several persons 
conspire to commit offences, and commit overt acts 
in pursuance of the conspiracy (a circumstance 
which make^ tbe act of one the act of each and all 
the conspirators), these acts are committed in the 
course of the same Ininsaction, which embraces the 
conspiracy and the acts done under it. The com¬ 
mon concern and agreement which constitute the 
conspiracy serve to unify the acts done in pur¬ 
suance of it.” 

There can be no doubt that when a body 
of persons proceeds to commit a dacoity it 
must be the result of a conspiracy, and their 
action though individual in many respects 
is the result of their pre-deterrained inten¬ 
tion. In other words, the wholo body of 
men out to commit dacoity is acting in 
concert, though its members ifiay individu¬ 
ally be committing various overt acts. I 
think it would not be an unfair supposition 
to say that when men decide to commit 
dacoity they not only decide to break into 
another man’s house and deprive him of his 
goods but also to carry away successfully 
the same and, if necessary, to prevent their 
own capture and recovery of the property 
60 looted. A decision of this Court in a.I.r, 


1. (’38) 25 A. I. U. 1938 P. 0. 130 : 32 S. L. R 
476 ; I.'L. R. (1938) 2 Cal. 295 : 65 I. A. 158 : 
174 I.C. 1 (P.C ), Babulal Choukhani v. Emperor, 



44 Patna 




lIiKDAY SiN'GH V, Emperor (Imam J .) 


1930 Pat. 159^ was placeci before U3, where it 
was held that persons viprooting crops of a 
field when captured by the owners cannot 
be jointly tried along with persons who 
rescued them from the custody of the owners 
who bad arrested the thieves, unless there 
was evidence that the rescuers had been in 
collusion with the thieves and had stood by 
with the object of effecting the rescue. On 
the facts of that case there can be no doubt 
that this Court upheld the objection as to 
misjoinder, but I would none the less quote 
a certain passage from the judgment. Their 
Lordships say : 

“Had tbi re b«en evidence that the rescuers had 
been in col!u<ion with the thieves committing the 
theft and had stood by with the object of effecting 
a rescue, then there would have been sueh a con¬ 
nexion between the two sets of offences as to make 
them one and the same transaction, and that 
would have justified the trial of the two sets of 
offences together; but in this case there is no trace 
of any such connexion.” 

The evidence on the record in these ap¬ 
peals clearly shows that the rescuers came 
from the north-west, they had no bundles 
but they were following the men whom the 
chaultidars had arrested. On the facts of the 
case before us there is ample justification to 
come to the finding that there is evidence of 
connexion between the two incidents. Many 
of the persons who have been charged with 
the rescue of the arrested men were them¬ 
selves charged with having committed the 
offence of dacoity, and it is also significant 
that many of them were seen in the house 
of Bhadai Singh previous to the dacoity, 
absent from their homes at night, and then 
seen in close proximity to one another m 
the morning when returning to Sabdalpur. 
According to the evidence, the arrested 
had in their possession ornaments which 
DinaNath and Dip Narain identifiedasorna- 
ments belonging to them which had been 
stolen at the dacoity. In addition, many of 
these men had been identified at the dacoity 
itself. The circumstantial evidence from all 
this leads to the conclusion that these men 
had not only intended to commit dacoity 
but to dispose of them effectively and pre- 
vent themselves being captured. There is a 
decision of the Bombay High Court in 
4 Bom. L. R. 789,® which I would refer to. In 
that case a gang of men proceeded to a 
certain village in order to commit dacoity, 
but as it was still daylight they conceal^ 
themselves in a secluded nala, and while so 
concealing themselves a woman came there 

2 (’30) 17 A. I. R- 1930 Pat. 159 : 1^7 I. C. 671, 
Bagbu Dnsadb v. Emperor. 

3. (’03) 4 Bom.L.B* 789, Emperor v. Punya Naika. 


to collect some vegetable. These men feat- 
ing detection fell upon the unfortunate 
woman, and stoned her to death. There- 
after they committed the dacoity. The Ses¬ 
sions Judge tried some of the accused for 
the murder of the woman, and all the 
accused for the dacoity at one trial The 
objection as to misjoinder was negatived by 
the Bombay High Court, and the trial was 
held to be a valid one. It was argued by 
Mr. Baldeva Sahay, however, that the act 
of murder in the Bombay case was com¬ 
mitted by the gang while on their way to 
commit a dacoity and, therefore, it might 
well be said that it formed part of the same 
transaction, for it was an act which was in 
furtherance of the common intention to 
commit dacoity, as the gang did not wish 
the woman to give them away. I would, 
however, point out this significant passage 
in the judgment of the Bombay High Court, 

where their Lordships said : 

‘‘It would be exactly the same thing if, after 
having secured their plunder in committing dacoity, 
they were encountered by any reiistance in making 
their escape with the stolen property and in order 
to overcome such resistance and to carry away the 
stolen property committed murder for that end.” 

In other words, as I understand this passage^ 
those who would be committing murder when 
the dacoits were effecting their escape with 
the stolen property in order to overcome 
any resistance in carrying away the stolen 
property, could be tried along with those 
who bad committed the dacoity. It seems 
to me that the fact that Sahdeo and Basu- 
deo were arrested near Sabdalpur, nearly 
seven miles away from Kasimpur, is quite 
beside the point. It is not the distance nor 
the proximity of time which is so essential 
in order to consider what is **the same trans¬ 
action,” as the continuity of action and 
purpose. It is quite obvious that the dacoits 
were returning from the scene of dacoity, 
and they resisted the attempt made by the 
chaukidars to take any one of them with 
the stolen property on them, and I think 
such an act must be regarded as one which 
was in furtherance of the purpose of the 
dacoits, namely, effectively to carry away 
the looted property and escape arrest. An¬ 
other case, which has been referred to with 
approval not only in this Court but also iu 
the Privy Council is 30 Bom. 49.* This was 
a case of misappropriation of money of a 
trust fund, but their Lordships of the Bom¬ 
bay High Court have considered the word 
“transaction” and have held that with refer¬ 
ence to S. 215, (5iC. S. 235?) 

4. (’06) 30 Bom. 49, Emperor v. Daito Hanmant. 


1946 

“the pbraB© is used in a connection which implies 
that there nm; be a series of acts ’ illust. (f) to that 
section indicates that the successive acts may be 
separated by an interval of time and that the 
essential is the progressive action, all pointing to 
the same object. In S. 239, therefore, a series of 
acts separated by intervals of time are not, we 
think, excluded, provided that tl'ose jointly tried 
have throughout been directed to one and thesamo 
objective. If the accused started together for the 
same goal this suffices to justify the joint trial, 
even if incidentally one of those jointly tried has 
done an act for which the other may notberespon* 
sible." 

They further went on to say: 

“that the accused carried out their scheme by 
successive acts done at intervals, alternately taking 
the benefit, does not prevent the unity of the 
project from constituting the series of acts one 
transaction i. e., the carrying through of the same 
object which both bad from the first act to the 
last.” 

and I would hold on the facts of the case 
before us that from the first act to the last, 
namely, the journey to the place of dacoity 
and to make the expedition successful it was 
essential for the miscreants to get away 
with the looted property and escape detec. 
tion. I think in the circumstances one would 
be justified in holding that the incident of 
the rescue near village Sabdalpur was part 
of the same transaction as the dacoity at 
Easimpur. The entire circumstances indicate 
continuity at action and purpose of the 
dacoits. No one was tried at this trial who 
was not alleged to have been amongst the 
dacoits. It is further to be remembered 
that although the accused would be entitled 
to raise any legal point as to misjoinder 
and this Court would have to give effect to 
it if valid still in this case it seems to me 
that even if no charges for the rescue inci- 
dent had been framed the evidence led in 
the case with reference to that incident 
would have been most relevant as evidence 
of corroboration of the evidence of identifi. 
cation at the dacoity itself. It would have 
been also relevant as evidence of conduct 
and circumstantial evidence from which 
certain inferences could fairly be drawn 
against the accused persons. In any event, 
this case cannot be said to be one in which 
any prejudice whatever has been caused to 
the accused by the joinder of the charges. 
Having regard to the view which I take it 
would be unnecessary for me to refer to the 
recent decisions of this Court in A. I. R. 
1940 pat. 499 ^ and 24 Pat 803,^ as I am 
satisfied that on the facts this case is die. 

S~1’40) 27 A. I. R. 1940 Pat 499 ; 187 I. C. 361, 
Natbu Cbaudbary v. Emperor. 

6 . (’46) 32 A. 1. R. 1946 Pat. 388 : 24 Pat. 303, 
Oblntaman v. Emperor. 
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tinguishable from the facts reported in these 
decisions. I can find nowhere any sugges¬ 
tion in these decisions which could be said 
to prohibit one from coming to the conclu¬ 
sion on the facts of a particular case as to 

what is and what is not the same transac- 

• 

tion. I would accordingly hold that the 
objection as to misjoinder is not valid, and 
that there has l>Gen no broach of the provi¬ 
sions of Ss. 235 and 239, Criminal P. C. 

Mr. Mukherjee also advanced a point of 
law. He urged that if it was found that 
Sahdeo and Basudeo had in fact no stolen 
properties on them, then the chaukidars had 
no authority to arrest them and conse¬ 
quently their rescue could not be said to be 
a rescue from lawful custody. Section 27, 
Village Administration Act, cl. (d) provides 
that 

‘‘a chaukidar shall arrest any person in whoso 
poasessiou anything is found which may reason¬ 
ably be suspected to be stolen property, or who may 
reasonably be suspected of having committed an 
oflence with reference to such thing.” 

It will be observed that this section does not 
state that in fact stolen property must be 
found in the possession of a i)er3on before 
he can be arrested by a chaukidar. What 
it requires is that any person found in pos¬ 
session of anything which may reasonably, 
be susi>ected to be stolen projjerty, or ai 
person who may reasonably be suspected ofj 
having committed an offence with reference 
to such thing is liable to bo arrested by a 
chaukidar. Gan any one doubt in this case 
that Bamdhani chaukidar and his com¬ 
panions, the other chaukidars, were all act¬ 
ing with the fullest convictions in their 
minds that a dacoity was about to be com- 
mitted that night owing to tlie absence of 
these men suspected to be bad characters 
from their homes? The chaukidars went 
out of their way to give reasonable warning 
in the village and picket the road leading 
into the village. When they saw men coming 
with bundles, the very men whom they sus¬ 
pected to be out for committing a dacoity, 
X think it was reasonable for these chauki- 
dars to suspect that they were in possession 
of stolen property. Furthermore the two 
victims of the dacoity, Dip Narain and 
Dina Nath, both have identified some of the 
properties, which were recovered from the 
bundles in the possession of Basudeo and 
Sahdeo, to be articles taken away by the 
dacoits from their houses. I am satisfied 
not only that it was reasonable for the 
chaukidars to suspect that these men were 
in possession of stolen property, but I would 
go further in saying that I see no justifiable 
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ground for rGjGcting the evidence of Dip 
Narain and Dina Naih that some of the 
ornaments recovered from the bundles ■were 
their property. I must conclude, therefore, 
that the cbaukidars acted fully -u’ithin the 
powers given to them under S. 27, Village 
Administration Act, and that the arrest 
was valid and that the rescue was from 
lawful custody. 

In taking up the cases of the individual 
accused, it is necessary to state that appel¬ 
lants 13hola Singh and Bhadai Singh were 
represented by ^Ir. Baldeva Sahay, and 
appellants Sahdeo Singh and Basudeo Singh 
were represented by ^Ir. K. K. Sinha, and 
the vest of the appellants were represented 
by ]\fr. M. K. Mukherjee. (His Lordship 
then considered the individual cases of the 
accused and concluded.) In the net result, 
the appeal of Firangi Singh, Ramkishun 
Gope and Pabirat Goi^e is allowed, and they 
are aciiuitted. The appeals of the rest of 
the appellants are dismissed. 

Meredith J. — 1 agree. Upon the ques¬ 
tion of misjoinder 1 am of opinion that the 
jiresent case can be distinguished from 
Nailiu Chaud)iury v. Eviperor (A.I.R.1940 
pat. 499)^ and Chintaman v. Emperor 
(24 Pat. 303),® to which decisions I "was a 
party. The determining factor in cases of 
this kind in deciding whether the different 
offences committed by different persons all 
form part of the same transaction is, I 
think, the presence of concert and continuity 
of action. In the cases to -which I have re¬ 
ferred it was held upon the facts that no 
concert had been established between ® 
different offenders, and no 
purpose as between the different o ‘ 

In the present instance, however, e 

alleged by the prosecution my^ve. to > 

mind, both concert and continuity p . ’ 
and. therefore. S. 239 (d). Cr>mmal 
applicable. The carrying out 

dacoity, that is to say. fn 

in securing the loot but carrying it off, m- 
evZhly Involves previous concert and 
planning; and continuity of action in carry¬ 
ing out the joint purpose can be said to 
continue until the stolen property has been 
successfuUy got away to the place of con¬ 
cealment. In the case before us the dacoits 
Iwere intercepted while still returning home 
with their booty. Some were arrested with 
the booty, and they were rescued, not by 
friends or sym'pathisers from their village, 
but by others of their number, who were re¬ 
turning behind them and who also had not 
yet reached home. In my judgment, from 


the time they set out on their expeditionimtil| 
they get safely home with their booty, every-j 
thing done by the dacoits, which is directed 
towards the successful completion of the 
crime, the getting away of the culprits, and 
the concealment of the booty, may fairly he 
described as part of the same transaction. 
Suppose, as sometimes happens, one of the 
dacoits had been knocked down and captut* 
ed by the villagers at the scene of the 
dacoity and some of his fleeing comrades 
had turned back and rescued him and car¬ 
ried him off with them, could any one 
maintain that that was not part of the 
same transaction ? Such a case can be dis¬ 
tinguished from a case like the present, 
where the arrest and rescue were effect^ 
nearer home, only in degree and not in 
kind. Had the rescue been not by some of 
the dacoits themselves but by other persona 
acting independently, the matter would 
have been different. That is where the pre¬ 
sent case is distinguishable from such cases 
as Gobmd Koeri v. Emperor (29 cal. 385)' 
and Raghu Dusadh v. Emperor (A. I. B. 
1930 pat. 159).^ 

But, it is said, how can the case of lilo 
Singh who was arrested independently at a 
different place while making off separately, 
and who could not have known anyfcbi^ 
about the arrest and rescue, ^ibly to 
tried together with the cases of the dacoits 
who took part in the rescue ? There is no 
room for concert and continuity of action 
between him and them. The argument, I 
think, misconceives the meaning of s. 239 (d). 
That provision enables persons to be charged 
and tried together who are accused of dif¬ 
ferent offences committed in the course of 
the same transaction. If circumstances are 
present which support a finding that the 
offences were committed in the course of the 
same transaction, then the circumstance 
that some of the first offenders may have 
become completely dissociated from the 
others before the subsequent offence is 
clearly irrelevant upon the wording of the 
section. What we have to ask ourselves 
is merely whether there was continuity 
of purpose and action on the part of 
the dacoits who took part in the dacoity 
and in the rescue of their comrades on the 
way home. If once this is found, then the 
fact that he took part in the dacoity will 
bring in a man like Tilo Singh irrespective 
of what he himself may have subsequently 
done. The section, of course, does not make 
him in any way responsible for the rescue , 
7. (’02) 29 Cal. 3S5. 
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but it does make him liable to be jointly 
tried "with the rescuers. The question is not 
whether Tilo Singh was connected with the 
rest by any continuity of purpose at the 
time of the rescue, but merely whether the 
rescue and the dacoity were part of the 
same transaction. In other words, was the 
rescue in furtherance of the intention with 
which the dacoits set out? In Emperor v. 
Datto Hanmant Shahapurkar (30 Bom. 49)* 
it was observed: 

“If the accused started together for the same 
goal this suffices to justify the joint trial even if 
incidentally one of those jointly tried has done an 
act for which the others may not be responsible.” 

This decision has been approved by the 
Privy Council in Bahtilal Choukhani v. 
Emperor (65 I. A. 158).* 

Had I felt compelled to hold that the 
present joint trial was vitiated by misjoin¬ 
der I would have done so with the utmost 
reluctance, because there has been no ques¬ 
tion of prejudice of any sort. Had the 
charges under s. 225 not been tried at this 
trial, the evidence in connexion with the 
arrest and rescue would still have been ad¬ 
missible, and highly relevant as corroborat- 
ing the evidence of identification of the 
dacoits. Indeed it has not been argued 
before us that there was any possibility of 
prejudice, or that the trial was in any way 
unfair. It seems to me highly anomalous 
that where a lengthy and expensive trial has 
taken place and has been admittedly fair 
in every way, the whole should have to go 
for nothing and the parties and witnesses 
become involved in the exx)ense and harass¬ 
ment of a new trial merely because of a 
formal defect of misjoinder. That, however, 
is the manner in which the Courts in India 
have interpreted the Privy Council decision in 
Subrahmania Iyer's case (281.A. 257).“ I for 
one hope, in view of the observations of the 
Privy Council at p. 174 in Babulai Chou, 
khani's case (65 i. A. 158),* that when a 
suitable occasion arises the Privy Council 
will explain Subrahmania's case^ for us; 
but, unless and until that happens, we are 
undoubtedly bound by the interpretation of 
that decision, oursus curia in this country 
having become established. 

B.K./V.8. Order accordingly. 


8 . ('02} 25 Maa. 61 ; 28 I. A. 257 : 6 Sar. 160 
(P.O.), Babrahmaaia Iyer y. Emperor. 


(Manoliar Lall J.) Patna 47 

[Case No. 14.] 

A. I. R. (33) 1946 Patna 47 

M.4K0HAR LALL AND DAS JJ. 

Sila Bam Sahu — Appellant 

V. 

Lachmi Narain Sah ajid others — 

BespondeJits. 

Appeal Ko. 164 of 1944, Decided on 27th July 
1945, from original order of Sub-Judge, Darbbanga, 
D/. 12th May 1944. 

(a) Civil P. C. (1908), O. 39, Rr. 1 and 2 (3); 
— Injunction issued under R. I disobeyed — 
R. 2 (3) applies — S. 36 or O. 21, R. 32 has no 
application. 

Order 39, Rules 1 and 2 must be read together. 
Hence II. 2 (3) applies to disobedience generally if 
an injunction is granted by the Court. The words 
case of disobedience'* of that clause are wide 
enough tocover breaches of injunctions issued under 
0. 39, R. 1. Neither S. 36 nor 0. 21, R. 32 applies: 
(•36) 23 A.I.R. 1936 Pat. 23, FolL\ ('41} 28 A.LR. 
1941 All. 140, Distinp. [P 49 C 1] 

(b) Interpretation of statutes — All parts 
of statute should be harmoniously construed. 

It is an ordinary principle of interpretation of 
statutes that all the parts ot the statute should be 
so construed so that they do not run counter to 
each other and so that the very object of the en¬ 
actment is not frustrated. [P 49 C 2J 

(c) Civil P. C. (1908). O. 39, R, 2 (3)—Injunc- 
tion — Aggrieved party must obey till it is set 
aside by that Court or suspended by another 
Court. 

When an injunction order has bsen issued, whe¬ 
ther it is right or wrong, it must be obeyed. Thv 
only remedy of the aggrieved party is to come up 
in appeal to a superior Court to have the order 
vacated. So long as the order stands and its opera¬ 
tion has not been suspended by another Court or 
by the Court which passed the order itself, it will 
not be tolerated that the litigants would disobey 
(hat order. [P 50 C 1J 

Mrs. Dharamshilla Lai — for Appellant. 

K. N. Lai — for Respoodents. 

Manohar Lall J.—This is an app&al by 
defendant 2, Sita Ram, who has been ordered 
to be put into civil jail in tbat be deliberately 
disobeyed the injunction order issued by tbe 
learned Subordinate Judge in connexion with 
a partition suit pending before him in the 
following circumstances. On I5tb November 
1943, tbe plaintiffs, who are tbe minor sons 
of defendant 1, and plaintiff 3 filed a peti¬ 
tion supported by an affidavit that they ap- 
prebended that the defendants would remove 
tbe crois standing on tbe land and if they 
removed them the plaintiffs would be put to 
great loss and inconvenience and they pray¬ 
ed that a pleader commissioner be appointed 
with direction to proceed at once to make 
an estimate of the probable produce. The 
contesting defendants other than defendant i, 
who is tbe father of tbe plaintiffs, as I have 
just stated, are tbe step-brothers of plaintiffs l 
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anfl On 2 fitb ^’ovembel• 1043, the plaintiffs 
put another petition stating that clofendant 1 
is an old man and is under the clutches of 
defendants 2 and 3 T\-ho are putting all sorte 
of difficulties in the way of the plaintifls 
and have stopped all rations and expenses 
and therefore they prayed that the commis- 
sionor ho directed to get the paddy crops 
liarvested and thrashed and to deposit the 
^ame in Court so that there may be no diffi¬ 
culty to the plaintiffs to get their share of 
the produce, otherwise they will starve. A 
few days later on 30th November the plain- 
tiffs filed another petition stating that it is 
apprehended that the defendants will cut 
away the standing paddy crops and prayed 
that injunction be issued restraining the de- 
fendants from cutting the paddy crops nnixl 
further orders. After bearing the plaintiffs 
the Court was satisfied that as the season 
for cutting the paddy crops had already 
come it was necessary to restrain the defen- 
dants from catting paddy until further orders 
were passed by the Court. Accordingly he 
issued an injunction restraining the defen- 
dants from cutting paddy until further orders 
of the Court. This injunction order was 
served upon the defendants on 3rd December 
1943 Thereafter the plaintiffs put another 
application on 14th December 1943. stating 
that notwithstanding the issue of the injunc- 
tion order the defendants have reaped the 
crops of 8 bighas of land situated m one 
place. On 16tb December 1943, defendants 2 
to 4 put in a petition stating that they are 
ready to offer security to the extent of the 
value of the share claimed by the plaintiffs 
and prayed that the produce be released on 
taking security from them. On 17th Decem- 
ber, the learned Subordinate Judge after 
bearing the parties thought that it was just 
and proper to allow the defendants to take 
the whole of the produce if they gave seeu- 
ritv of ns- 1000 for the plaintiffs’ share and 
RS.' 300 for the share of defendant 1 and 
ordered that after executing the security 
bonds the defendants could take the whole 
of the produce. On subsequent dates the 
proposed draft was approved by the l^rned 
Subordinate Judge and he directed that the 
duly executed document should be filed by 
the defendants by 22nd December 1943. On 
that date the security bond was not filed by 
the defendants, but on the other hand the 
plaintiffs filed a petition stating that the de- 
fendants have cut away all the crops stand¬ 
ing on all the areas, that is to say from 
8 bighas they had already cut as stated in 
the earlier petition which has been referred 


to by me and from the other areas between 
19th and 20th December, and. therefore, it 
was prayed that defendants 2 and 3 having 
deliberately disobeyed the orders of the 
Court should be proceeded against in ^ 
cordance with law. The Court by order 
NO. 24 states that the execution of the bond 
now is not necessary when the pa^y dm 
been stated to have been cut away. On I5th 
January 1944, having heard the plaintiffs the 
Court was satisfied that a prima facte case 
for disobeying the order of injunction and 
contempt of Court had been established and 
therefore he directed the defendants to come 
and show cause. On 14th March 1944, the 
plaintiffs put in another petition supports 
by an affidavit that the rabi crops are ready 
for harvesting and the defendants are mak- 
ing endeavour to harvest the same and, 
therefore, they prayed that this produce. U., 
the potatoes, etc., should be attached by the 
Court and the defendants should be restrain¬ 
ed from harvesting them. The Court issued 
an interim injunction restraining the defen- 
dants from harvesting this produce. 

Defendanrs 2 to 4 put in a number of peti¬ 
tions challenging the correctness of the state¬ 
ments made on behalf of the plaintiffs and 
suggested that it was defendant l himseU 
who in collusion with the plaintiffs had re¬ 
moved the paddy produce and that the alle¬ 
gations against the defendants were false. 

It was also suggested that defendant 2 was 
in Darbhanga on the dates on which the 
crops were said to have been remov^ and 
defendant 3 was in Nepal. The parties ad¬ 
duced oral evidence in support of tbeir 
contentions. The plaintiffs examined six wit- 
nesses, and the defendants examined five 
witnesses. Defendant 1 stated in his petition 
that it has been falsely stated by the defen¬ 
dants that he removed any of the crops in 
collusion with the plaintiffs. The learned 
Subordinate Judge on a consideration of the 
entire evidence upon the record has believed 
the case of the plaintiffs and has disbelieved 
the case set up by the defendants. He has 
come to a clear finding that the crops were 
removed by the defendant Sita Ram 
violation of the order of injunction issued 
by the Subordinate Judge which had been 
served upon him. Having regard 
nature of the disobedience the learned Su^ 
ordinate Judge directed that Sita n 
should be put in civil prison under 0. » 

B. 2(3), Civil P. C.. for a period of three 
weeks. Hence the appeal to this Court. 

Mrs. Dharamshila Lai in support of e 
appeal raised an important question of 
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in tliat she suggested that as the order of 
injunction was passed under o. 39, R. i, the 
disobedience of that order can never be 
punished under o. 39, R. 2 (3). A Division 
Bench decision of this Court in 15 Pat. 320^ 
is directly in iwint and is against the con¬ 
tention raised by the learned counsel. In 
that case it is clearly decided that o. 39, 
R. 2 (3) applies to disobedience generally if 
an injunction is granted by the Court and 
the words “in case of disobedience” of that 
clause are wide enough to cover breaches of 
injunctions issued under o. 39, Rule i. A 
number of cases were examined by this 
Court in that decision and the case in A.I.R. 
1930 ALL. 387,'^ was dissented from. The 
learned Judges also made an observation in 
the judgment that it would api)ear desirable 
to redraft R. 2 perhaps by replacing r. 2 (3) 
with such modifications as may be required 
by a new R. 2A. It is regrettable that not- 
withstanding that observation the rule has 
not been redrafted. We would like to en¬ 
dorse tho observation made by the learned 
Judges in that case and would direct that 
the papers bo placed before the Hon’ble 
the Chief Justice so that if he thinks fit 
suitable action may be taken in the matter. 

The learned counsel for the appellant drew 
our attention to the case of tho Allahabad 
High Court in A.I.R. 1941 ALL. 140^ in sup- 
port of the contention thaji disobedience of 
an order under o. 39, R. l cannot be punished 
under o. 89, R. 2. In the course of the argu¬ 
ment I asked the learned counsel to point 
out any other provision of law under which 
disobedience of an order under o. 39, R. 1 
could be punished. The learned counsel 
suggested that the remedy was under 0. 21 , 
R. 82, Civil P. C. She also drew our atten¬ 
tion to S. 30, Civil P. C. But in my opinion 
none of these provisions of law has any 
relevancy. If the order passed by the Sub¬ 
ordinate Judge under o. 39 , r. i has been 
disobeyed, there is nothing further which 
can be done by the executing Court. There- 
fore, it seems to nje that tho only solution 
of the problem is that if the order of the 
learned Subordinate Judge under 0 . 39 , R. l 
has been disobeyed, it must be punished 
under o. 89, R. 2 (8). The two rules must be 
read together, and it is an ordinary prin- 
ciple of interpretation of statutes that all 

1. (’30) 28 A.I.R. 1986 Pat. 23 : 16 Pat. 820 ; 160 
1. C. 347, Jang Bahadur Singh v. Chbabiia Koiri. 

2. ('80) 17 A.I.R. 1930 AU. 387 : 127 I. C. 677. 
Balbhaddar v. Balia. 

3. (’41) 28 A.I.R. 1041 All. 140 : I.L.B. (1941) 
All. 296 : 194 I. 0. 166, Jaoak Nandini Kunwari 
V. Kedar Narain. 
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the parts of the statute should bo so cons¬ 
trued so that they do not run counter to 
each other and so that the very object of 
the enactment is not frustrated. If the argu¬ 
ment of the learned counsel was accepted 
every litigant would be free to disobey an 
order of injunction obtained under o. 39 , 
R. 1 . That could not be the meaning of the 
provisions and the Legislature, in my 
opinion, when they provided a remedy by 
inserting R. 2 (3) intended to cover coses 
under 0. 39, R. i also. It is unnecessary for 
me to consider the correctness of the deci¬ 
sion of the Allahabad High Court, but it is 
enough to state that the circumstances which 
arose for consideration in that case were 
entirely different, and in any event we arc 
conclusively bound by the Division Dench 
decision of this Court. I would accordingly 
overrule the first contention. 

Tho learned counsel tlicn took u.s through 
the entire oral evidence in the case. Her 
chief comment was that in the evitlence of 
the plaintiffs’ witnesses no date has been 
stated as to when either of the crops, that 
is to say crops from the eight bighas and 
the ci-ops from tho other area in village 
Potga, was removed, On a perusal of tho 
evidence of both sides and the applications 
filed on behalf of the jdaintiffs and tho 
defendants it is clear that it was the ad¬ 
mitted case of everybody that tho produce 
hod been removed after 3rd December and 
before 22nd December. I have again perused 
the evidence of the witnesses on behalf of 
the defendants. They have stated in some 
places that the crops were removed on 4 th 
or 6th of Aghan and in some places on a 
later date. The parties wore really at vari- 
ance on the question as to whether the pro¬ 
duce had been removed by defendants 2 and 
3 or whether they had been removed by 
defendant 1 , Plaintiffs 2 and 3 are minor.s 
and could not x>ossibly join in the removal 
of the crops. This contention also fails. 

The evidence of tho plaintiffs’ witnesse.s 
is of a higher order as has been pointed out 
by the learned Subordinate Judge, and in 
particular he places great value on the state¬ 
ment of the daffadar. The evidence of the 
plaintiffs' witnesses is consistent and in 
accord with the probabilities of the case and 
the circumstances disclosed in the various 
petitions from time to time. Having perused 
the evidence I am unable to reach any other 
conclusion than that which was arrived at 
by the learned Subordinate Judge who had 
the additional advantage of hearing and 
seeing tho witnesses before him. In my 
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opinion the Icanied Subordinate Judge’s 
view must be affirmed. I would, therefore, 
dismiss this apical. 

It was suggested that the punishment 
ordered by tlic learned Subordinate Judge 
was somewliat severe, but having regard to 
the manner in which the defendants were 
bent upon harassing the plaintiffs I am un¬ 
able to take a lenient view of the matter. 
Litigants ought to realise that when an 
injunction order is issued by a Court it 
must be obeyed even though the order may 
be wrong. In one place it was suggested 
that as the defendants themselves were in 
possession of the land they were the owners 
thereof and the plaintiffs had no right w’bat- 
soever to any share in the crop. But this is 
a question w’hich is absolutely foreign to the 
scope of the injunction order. When an 
injunction order has been issued, whether it 
is right or wrong, it must be obeyed, and 
the only remedy of the aggrieved party is 
to come up in appeal to a superior Court to 
have the order vacated. So long as the 
order stands and its operation has not been 
suspended by another Court or by the Court 
which passed the order itself, it w’ill not be 
tolerated that the litigants would disobey 
that order. I am unable to accede to the 
prayer that the sentence should be reduced. 
The result is that the api)eal fails and must 
be dismissed with costs. Hearing fee two 
gold mohurs. 

Das J.—I agree and would like to add a 
few words. Order 21, R. 32 speaks of a 
decree for an injunction. I find it rather 
difficult to understand how an order of in- 
junction passed under o. 39. R. l. Civil P.C., 
could be treated as a decree for injunction. 
If such an order is not a decree for injunc¬ 
tion, 0 . 21 , R. 82, Civil P. C., would obviously 
not apply. I am further of the view that 
disobedience of an order of injunction passed 
under O. 89, R. 1 , Civil P. C., can be puni- 
^ed by the High Court as a contempt of 
Court. Under the Contempt of Courts Act 
the High Court has now power to punish 
contempts committed in a Court Subordinate 
to the High Court. The power of the High 
Court to punish contempts committed in a 
Subordinate Court does not, however, affect 
the question of the power of the Court whose 
order has been disobeyed. The expression 
“in case of disobedience" occurring in cl. (3) 
of O. 89, R. 2 , Civil P. C., is wide enough to 
cover all cases of disobedience, and the 
point is settled, so far as this Court is con¬ 
cerned, by the decision in 15 Pat. 820.^ I 
would like to repeat the observations made 


in that case to the effect that it would be 
better to place the matter beyond all doubt 
by amending R. 2 of O. 39, Civil P. C. The 
matter niaj- be placed before my Lord the 
Chief Justice for consideration of the ques¬ 
tion by the Rule Committee, if he thinks fit. 

R. K. Appeal dismissed. 

[Case No. 15.J 

A. I. R. (33) 1946 Patna 50 
Fazl Alt C. J. and Manohar Lall J. 

Commissioner of Income-tax, B. £ 0. 

V. 

Darsan Bam and others. 

Misc. Judicial Case No. 68 of 1944, Decided on 
15th August 1945. 

Income-tax Act (1922), S. 3 — Joint family— 
Karta director of company owned by two families 
—Remuneration of director is personal income 
and not of joint family. 

Two Hindu undivided families represented by D 
and C as their kartas owned a private limited 
company. During the account year a sum of 
Rs. 9250 was paid to these two persons as director’s 
fees: 

Held that the remuneration of the directors 
were their personal earnings and not the income of 
the joint Hindu famUy: (’43) 30 A.I.R. 1943 Pat. 
169, Foil. [P 61 C 1] 

S. N. Dull — for Petitioner. 

Mahabir Prasad and 2?. J. Bahadur — 

for Opposite Party. 

Manohar Lall J. — This is a reference 
under S. 66 (l), Income-tax Act, asking the 
opinion of the "Court upon the following 
question: 

“Whether in the circumstances of the case and 
on the finding of fact arrived at by the tribunal it 
can be said that the remuneration of Rs. 9250 re¬ 
ceived by the director could be said to be the income 
of the family.” 

It is necessary to state the facts which 
have been found out of which the question of 
law arises. Two Hindu undivided families 
represented by Barsanram and Chatturam 
as their kartas owned a limited company 
known as Chattui-am Horilram Ltd. During 
the previous year a sum of Es. 9250 was 
paid to these two persons as director’s fees. 
The contention of the assessee was that this 
was n lawful deduction in computing their 
profits for the assessment year. The Depart¬ 
ment on the other band took the view that 
the sum was received by these two persons 

“by virtue of the family being the sole owners of 
the company and not because the individnols ate 
working in the capacity of outsiders.” 

The appellate Assistant Commissioner 
pointed out in his order that if these sums 
were received from any other company 
then the case would have been different, but 
these are received from the private limited 
company owned by the two families, and, 
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thei'efore, the sums received by them cannot 
be viewed in any other aspect than the 
income of the joint family. The appellate 
tribunal by its order dated 27th July 1945 
accepted the contention of the assessee and 
held: 

“The income arising out of the assets of the 
family is only the dividends and the director’s 
fees are received by any member for services 
rendered by him to the company. It is personal 
earning and is not liable to be assessed as the 
income of the Hindu undivided family to which 
they belong.” 

Being dissatished the question stated 
above has been referred to this Court at 
the instance of the Commissioner. In my 
opinion upon the facts stated the question 
formulated above must be answered in 
favour of the assessee. It was argued by the 
learned standing counsel that in order to 
become the directors of the company it was 
a necessary qualification that a certain 
number of shares in the company should be 
held by the directors and that in this case 
the directors became qualified by reason of 
the fact that the shares of the joint Hindu 
family were placed at their disposal. He, 
therefore, argued that this was a case where 
the income of the directors arose from the 
aid of the joint family funds and must in 
law be treated as the income of the joint 
Hindu family. I am unable to agree with 
this contention. The joint family property 
has not been spent in this case in earning 
the remuneration of the directors. The divi. 
dends that were earned on the shares are 
still the income of the joint Hindu family. 
A similar view was taken by me in (1943) li 
I. T. R. 16.^ It must, therefore, be held that 
the remuneration of the directors are their 
personal earnings and not the income of the 
joint Hindu family. For these reasons I 
would answer the question in the negative. 
The assessee is entitled to the costs which 1 
would assess to Rs. 250. 

Fazl All C. J. — I agree. 

R.K. _ Reference answered. 

1 . (’48) 80 A.I.R. 1943 Pat. 169 : 22 Pat. 55 : 206 

I. 0. 609 : (1948) 11 I. T. R. 16, Indra Singb v. 

Oommr. of Income-tax, B. & O. 

[Case No. 16.] 

A. I. R. (88) 1946 Patna 61 

Meredith and Imam JJ. 

Gola 3o and others — Petitioners 

V. 

Emperor. 

Criminal Bevn. Noa. 256 and 258 of 1945, Deci¬ 
ded on let May 1945, from Orders of Additional 
Deputy CoinmieBioDer, Singbbhum and Sessions 
Judge, Manbbum-Siogbbbom at Purulia, D/- lOtb 
January and 14tb February 1946, respectively. 


(a) Forest Act (1927), Ss. 38,20,26—Notifica¬ 
tion No. 4246-VIF-13-R, dated 23-4-1936— 
Provisions of Forest Act applicable to re¬ 
served forests applied by notification to forest 
lands in Schedule — Sections 22 onwards of 
Chap. 2 and other sections of Act apply to 
such forests—S* 26 therefore also applies to 
them* 

Until the conditions mentioned in S. 20, Forest 
Act, have been fulfilled, a forest cannot be deemed 
to be a reserved forest and it is only from the date 
fixed by the notification mentioned in sub-s. (1) of 
that spetion that a forest is deemed to be a 
reserved forest. Hence, where by the Notification, 
No. 4246-VIF-13-R, dated 2'ixi April 1936, i^isued 
under S. 36 of the Act, the Provincial Government 
applied to the forcst.Jands mentioned in the 
schedule to the notification all the provisions of 
the Forest Act, which are applicable or may here¬ 
after be extended to apply to the reserved forests 
belonging to Government in the Singhbhum Dis¬ 
trict, the provisions of the Act which are applicable 
to reserved forests of Government in the district 
of Singhbhum are Ss. 22 onwards of Chap. II and 
other sections of the Act which me applicable to 
such forests. Section 26 of the Act is therefore 
applicable to such reserved forests. [P 53 C 2; 

P 54 C 1, 2J 

(b) Forest Act (1927), S. 38-S. 38 is not 
ultra vires of Government of India Act (1935). 

Section 38, Forest Act, does not deprive any 
owner of any right in property. The section only 
enables the owner to make an application to the 
Collector for the purpose of maniigoincnt of his 
forest-lands or to have applied to such lands all 
the provisions of the Act. The rights of the owner 
in the property remain and it is the management 
of the property alone, which requested by him to 
be done by a forest ofiioer. Section 38 of the Act 
is not ultra vires of the Government of India Act, 
1935. Cl> 55 C 1, 2] 

(c) Forest Act (1927), S. 26—Accused merely 
servants—Fine of Rs. 200 was reduced to 
Rupees 50. 

The sentence of the accused who appear to be 
merely servants was reduced from a fine of Rs. 200 
to a fine of Rs. 50 each. [P 55 C 2] 

5, Safdar Imam and S. iJe (in No. UoG) and 
P. i?. iJas, S. De and /I. C. Mitra (in 
No. 2G8) — for Petitioners* 

Standing Counsel — for the Crown (in both). 

Imam J. — These two applications in 
revision have J>eeu heard together as the 
principal point of law involved has been the 
same, although the convictions arise out of 
two different trials in respect of two dif¬ 
ferent incidents. lu criminal Revision 
No. 256 the petitioner Gola Ho is an em¬ 
ployee of one Tarachand Agarwala. Ho 
was convicted for an offence under s. 20 , 
cL (g), Forest Act, read with S. 109, Penal 
Code. It is said that on nth May 1044 , 
about 4 p. M. Gola Ho was found along 
with others purchasing and collecting Kendu 
leaves from female labourers which the 
latter had removed from blocks II and V 
of Darkada and Padampur reserved forest 
of the Porahat division. These Kendu leaves 
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totalled 3100 bundles, and they are used 
principally for the manufacture of biri. The 
female labourers made a statement as to 
how they came to be collecting these leaves. 
They were subsequently examined at the 
trial of Gola Ho and others, and from their 
evidence it transpired that they had done so 
at the instigation of Gola Ho. 

In Criminal Revision No. 258 there are 
four petitioners, namely, Tarachand Agar- 
wala, Bholanath Mundari, Pandeu Mundari 
and Gonde Gulia. Tarachand Agarwala was 
sentenced to a line of Es. 200 , in default to 
undergo rigorous imprisonment for one and 
a half.month under s. 2G (g), Forest Act, 
read with s. 109, Penal Code. The other 
petitioners were also sentenced to a fine of 
Es. 200 each, in default to undergo rigorous 
imprisonment for one and a half-month 
under s. 2 G (g). Forest Act. It is said that 
those petitioners were found, on 19th May 
1944, in the Janta reserved forest receiving 
Kendu leaves, which had been illegally col¬ 
lected from the reserved forest by female 
labourers. The female labourers on being 
questioned by the forest guards, who had 
found them there, stated that they wei*e col¬ 
lecting loaves for the i>etitioner Tarachand 
Agarwala. 

Hklr. P. R. Das, who has argued criminal 
Eevision No. 25S of 1944 urged that there 
could not bo any conviction of tlie peti¬ 
tioners under s. 2 G (g). Forest Act, having 
regard to the terms of Notification no. 424G- 
VJF-13-E, dated 23rd April 1936, published 
in the Bihar Gazette of 29th April 1936. He 
drew our attention to the words of S. 2C, 
Forest Act, and pointed out that for an 
offence to be committed under cl. (g) of 
sub-s. (l) of 8. 26 the act must be done in a 
reserved forest. Admittedly the forest from 
which the Kendu leaves were collected be¬ 
longed to Thakur Lakslimi Narayan Singh 
Deo of Kera. Section 3S, Forest Act, imder 
which the above mentioned notification of 
the Government was issued, i^ermits the 
Provincial Government by notification to 
apply to the land of a private owmer the 
provisions of the Forest Act as it thinks 
suitable to the circumstances thereof and as 
may be desired by the applicant. Although 
the Provincial Government issued the said 
notification, it did not thereby constitute the 
forest lands in the schedule thereof a re¬ 
served forest. On the contrary, the Provin¬ 
cial Government indicated in para. 2 of the 
notification that it was pleased merely to 
declare its intention to constitute the said 
lands a reserved forest in pursuance of s. 4 , 


Forest Act. Having declared their inten- 
tion in this manner it followed that the 
procedui’e indicated in the various sections 
to be found after S. 4 had to be complied 
with, and it was only when the conditions 
mentioned in s. 20 , Forest Act, had been 
fulfilled that the forest lands in question 
could become a res 0 l•^•ed forest. It was, 
however, clear that the Crown bad been 
unable to produce any notification of the 
Provincial Government published under 
s. 20 by which they declared the forest lands 
mentioned in the schedule of the notifica- 
tion of 23rd April 1936, to be reserved forest 
from a date fixed therein. It was only after 
such a notification that sub-s. (2) of S. 20 
could come into oi^eiation. Sub-section (2) 
states “From the date so fixed such forest 
shall be deemed to be a reserved forest." 
Mr. Das, therefore, urged that there could 
be no conviction of the petitioners for 
having done any of the acts mentioned in 
cl. (g) of sub-s. (1) of S. 26, since the forest 
lands were not a reserved forest. It was 
further argued on behalf of the petitioners 
that para, i of the notification, dated 28rd 
April 1936, by which the Provincial Govern¬ 
ment under the provisions of s. 3S, Forest 
Act, declared that they were pleased to apply 
to the forest lands all the provisions of the 
Forest Act which are applicable or may 
hereafter be extended to apply to the reser¬ 
ved forests belonging to Government in the 
Singhbhum district, was merely an enabling 
provision. The argument therefore was that 
as the forest lands in question had not be¬ 
come a reserved forest, the act of the peti¬ 
tioners was not done in a reserved forest and 
consequently there was no breach of the 
provisions of s. 26, Forest Act. 

It was further contended by Mr. Das that 
no one’s rights in property could be taken 
away without compensation. Such rights 
were preserved by the Government of India 
Act, 1935. Section 38, Forest Act, was there¬ 
fore ultra vires as well as the notification 
of the Provincial Government dated 23rd 
April 1986 made in pursuance of S. 38 of the 
said Act. 

In the application of Gola Ho it was fur¬ 
ther argued that his conviction depended 
largely upon the testimony of accomphees, 
which at best was corroborated by another 
l)iece of tainted evidence. It was also ijointed 
out that as these accomplices, nameh’, the 
female labourers had an opportunity of com¬ 
ing into contact with some of the co-accused 
of Gola Ho, who made statements of a con¬ 
fessional nature when examined under S. 343, 
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Criminal P. C., it could not be said that 
their evidence was corroborated by any in¬ 
dependent evidence. I wolild quote in its 
entirety, barring the schedule, the words of 
the Government notification dated 23rd April 
1936, by which they proposed to apply under 
S. 38, Forest Act, some of the provisions of 
that Act to the lands mentioned in the 
schedule: 

“It is hereby declared that in accordance with 
an application under S. 38, Forest Act, 1927 (16 
[XVlj of 1927), made to the Deputy Commissioner 
of Singhbhum by Tbakur Lakshmi Narayau Singh 
Deo of Kera, Kera Estate, police-station Cbakra- 
dbarpur, District Singhbhum, the Government of 
Bihar are pleased to apply to the forest lands des¬ 
cribed in the schedule below all the provisions of 
the said Forest Act which are applicable or may 
hereafter be extended to apply to the reserved 
forests belonging to Government in the Singhbhum 
District. 

2. Government are further pleased in pursuance 
of S. 4 of the said Act, to declare their intention of 
constituting the said lands a reserved forest, 

3. The Government are further pleased in exer¬ 
cise of the power conferred by the said S. 4 to ap¬ 
point Babu Shiva Prasad Singh, Deputy Magistrate 
and Deputy Collector, to be Forest Settlement Offi¬ 
cer to inquire into and determine the existence, 
nature and extent of any right alleged to exist in 
favour of any person in or over any of the said 
lands or in or over any forest produce to be found 
therein and deal with the same as provided by 
Chap. II of the said Act. 

4. The Government ere further pleased in exer¬ 
cise of the power conferred by S. 17 of the said 
Act, to appoint the Deputy Commissioner of Singh- 
bhum to hear appeals referred to in that section.” 

Before 1 deal with this notificatiou, I would 
deal generally with what I consider to be 
the scheme of the Forest Act. There can be 
no doubt that forests and afforestry are sub¬ 
jects of prime importance to the administra- 
tion of a country, and in the need of public 
interest the Forest Act was enacted to pre¬ 
serve and safeguard forests generally in 
India. Tbo Act makes various provisions for 
such conservation of forests, and in the 
scheme it provides for a Provincial Govern¬ 
ment to constitute any forest lands or waste 
lands, which are the property of Government 
or over which the Government have proprie¬ 
tary rights, a reserved forest. Chapter 2 of 
the Act, therefore, deals with the subject of 
reserved forests. Chapter 8 deals with vil¬ 
lage forests, chap. 4 deals with protected 
forests, and Chap. 6 deals with forests and 
lands not being the property of Government. 
In this manner it seems to me the Act con¬ 
templated the protection of forest lands, 
under certain conditions, whether they be 
reserved forests, village forests, protected 
forests or forests of private owners. In order 
to make a forest a reserved forest a pres¬ 


cribed procedure enjoined by the various sec¬ 
tions found in Chap. 2 has to be complied 
with, and there can be no doubt that onco 
those provisions have been complied with, 
then under s. 20 it is provided that 

“(1) When the following events have occutreil, 
namely: 

(a) the period fixed under S. 6 for preferring 
claims has elapsed, and all claims, if any, made 
under that section or S. 9 have been disposed of by 
the Forest Settlement Officer; 

(b) if anysuch claims have been made, the period 
limited by S. 17 for appealing from the orders 
passed on such claims has elapsed, and all appeal' 
(if any) presented within such period have been 
disposed of by the appellate officer or Court; and 

(c) all lands (if any) to be included in the pro- 
ix>sed forest, which the Forest Settlement Officer, 
has under S. 11, elected to acquire under the Land 
Acquisition Act, 1894, have become vested in the 
Government under S. 16 of that Act, the Provin¬ 
cial Government shall publish a notification in the 
Official Gazette, specifying definitely, according to 
boundary marks erected or otherwise, the limits 
of the forest which is to be reserved, and declaring 
the same to be reserved from a date fixed by the 
notification. 

(2) From the date so fixed such forest shall be 
deemed to be a reserved forest.” 

Section 21 then provides that 

“The forest officer shall, before the date fixed by 
such notification, cause a translation thereof into 
the local vernacular to be published in every town 
and village in the neighbourhood of the forest.” 

Now it seems to me that until the condi-i 
tions mentioned in s. 20, Forest Act, have 
been fulfilled, a forest cannot be deemed to 
be a reserved forest. The Act does not de-' 
fine what is a “reserved forest,” but I think 
that the words of sub-s. (2) of S. 20 make it 
perfectly clear that it is only from the date 
fixed by the notification mentioned in sub- 
s. (l) of that section that a forest shall be 
deemed to be a reserved forest. By the 
notification, dated 23rd April 193G, made 
under s. 38 of the Act the Provincial Gov¬ 
ernment applied to the forest-lands men¬ 
tioned in the schedule to that notification 
all the provisions of the Forest Act, which 
are appficable or may hereafter be extended 
to apply to the reserved forests belonging 
to Government in the Singhbhum District. 
It is to be noticed that the notification does 
not purport to apply all the provisions of the 
Forest Act. It has applied only those provi- 
sions of the Act which are applicable to 
the reserved forests of the Government in 
the District of Singhbhum, that is to say, 
such forests of Government in the District 
of Singhbhum as have become reserved 
forests. From the moment a for^t has be¬ 
come a reserved forest, Ss. 3 to 21 of chap. 2 of 
the Act can have no application to it. Hence 
the provisions of the Act which are applica- 
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ble to reserved forests of Government in the 
District of Singhbhum are S 3 . 22 onwards of 
chap. II and other sections of the Act ap¬ 
plicable to such forests. 

Tlic provisions of chai>. Ill regarding 
■village forests may also be referred to in 
this connexion. Section 23 sub-cl. (l) per¬ 
mits a Provincial Government to assign to 
any village community rights of Govern¬ 
ment to or over any laud which has been 
constituted a reserved forest. Sub-cl. (2) of 
this section permits a Provincial Govern¬ 
ment to make rules for regulating the 
management of the village forests ; and sub- 
cl. (3) provides that all the provisions of the 
Forest Act relating to reserved forests shall, 
so far as they are not inconsistent with the 
rules so made, apply to village forests. Ob¬ 
viously cl. (3) of S. 28 did not intend that 
the procedure indicated in Ss. 4-21 of the 
Act should be gone through all over again. 
What was intended by this clause was 
that all the provisions of the Act relat¬ 
ing to forests which have become reserv¬ 
ed forests shall apply to village forests 
in so far as they are not inconsistent 
with the rules made under clause (2) and 
thereby gave protection to the village 
forests in the same manner as that given to 
reserved forests. It is to be noticed that 
neither S. 28 nor s. 38 of the Act provides 
in express terms for any penalties and it is 
only by applying the provisions of the Act 
applicable to reserved forests that any pro- 
tection can be given to village forests or 
forests belonging to private owners. There 
can be no doubt that s. 2G of the Act is ap¬ 
plicable to reserved forests. 

I do not think that para. 2 of the notiBca- 
tion in any way afifects the provisions of 
para. 1 of the notification. It is necessary to 
refer to S. 88 of the Act in this connexion. 
Section 38 provides: 

“{1) The owner of any land, if there be more 
than one owner thereof, the owners of shares there¬ 
in amounting in the aggregate to at least two-thirds 
thereof may, with a view to the formation or con¬ 
servation of forests thereon, represent in writing to 
the Collector their desire— 

(a) that such land be managed on their behalf 
by the forest-officer as a reserved or a protected 
forest on such terms as may be mutually agreed 
upon ; or 

(b) that all or any of the provisions of this Act 
be applied to such land. 

(2) In either case, the Provincial Government 
may, by notification in the Official Gazette apply 
to such land such provisions of this Act as it thinks 
suitable to the circumstances thereof and as may 
be desired by the applicants.” 

It is clear then that an owner may repre¬ 


sent in writing to the Collector his desire 
that such land be managed on his behalf by 
the forest-officer as a reserved or a protect, 
ed forest, or that all or any of the provi- 
sions of the Act be applied to such land. 
Sub-s. (1) of s. 38 is merely a provision which 
enables an owner of any land to apply to 
the Collector in order that the provisions of 
the Act may be applied to his land, or that 
the land may he managed for him as a re- 
served forest. By sub-9. (2), however, the 
Provincial Government in either case may 
by notification apply to such land such provi- 
sions of the Act as it thinks suitable to the 
circumstances thereof and as may be desired 
by the applicant. We have not before us 
the actual representation made by Thakut 
Lakshmi Narayan Singh Deo of Kera under 
this section, but it seems to me that on a fair 
reading of the notification it is clear that 
the Provincial Government not only pur¬ 
ported to apply at once certain provisions 
of the Act to the lands mentioned in the 
schedule but also declared their intention to 
constitute such lands a reserved forest pre¬ 
sumably as requested by the Tbakur. In 
my opinion, the wording of sub-s. (2) of S. 38 
of tbe Act is wide enough to contemplate 
the action of the Provincial Government as 
indicated by their notification of 2drd April. 
Tbe immediate effect of para, l of tbe noti- 
fication was to apply to the lands mentioned 
in the schedule all the provisions of the Act 
which were applicable to the reserved forests 
of Government in the district of Singhbhum. 
In affording such protection the Provincial 
Government must have contemplated that 
claims of certain persons in these lands may 
thereby be affected, and it was thought de¬ 
sirable that the lands in question should be 
constituted a reserved forest in order that 
the various provisions of the Act may come 
into play in order to enable persons to lay 
their claims. For this reason I think para. 2 
stated that the Government were further 
pleased in pursuance of S. 4 of the Act to 
declare their intention of constituting tbe 
said lands a reserved forest. The notifica¬ 
tion went on by paras. 3 and 4 to appoint 
certain persons to perform certain duties 
under the Act, such as to appoint the Deputy 
Commissioner of Singhbhum as the officer 
to hear appeals under S. 17 of the Act. I can 
find no real conflict between the words of 
para. 1 and paras. 2, s and 4 of the notifica¬ 
tion. I am, therefore, satisfied that the pro-j 
visions of s. 26 of the Act, were applicable, 
to the forest lands of Thakur Lakshmil 
Narayan Singh Deo of Kara. 
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As to the contention that S. 88, Forest 
Act, and the notification made thereunder 
dated 23rd April 1936 is 'ultra vires, it may 
be pointed out that s. 38 of the Act does not 
deprive any owner of any right in property. 
The section merely enables an owner to ap¬ 
ply to the Collector for the management of 
his forest lands or to have applied to such 
lands all the provisions of the Act. The an- 
plication of the owner under s. 38 of the Act 
is voluntary and a request for the manage¬ 
ment of his property or for the application 
of the provisions of the Act to his lands can 
(hardly be said to be deprivation of his rights 
'in such property. His rights in property re¬ 
main and it is only the management of the 
property which is requested by him to be 
done by a forest-officer. Section 38 also en¬ 
ables the owner to represent to the Collector 
his desire that all or any of the provisions of 
the Act be applied to such land. Here again 
the owner by such representation in effect 
seeks protection and the benefits afforded by 
the Act. His right in the property still re¬ 
mains. Under s. 292, Government of India 
Act, 1935, all the law in force in India im¬ 
mediately before the commencement of 
Part III, Government of India Act, 1935, shall 
continue in force until altered or repealed or 
amended by a competent Legislature. Under 
S. 293, Government of India Act, 1935, it is 
permissible by Order in Council to make 
adoptions and modifications in the existing 
law as it appeared to His Majesty to be 
necessary or expedient for bringing the pro¬ 
visions of that law into accord with the pro¬ 
visions of the Government of India Act, 
1986. The Forest Act was enacted in 1927 
and by an Order in Council certain modifica¬ 
tions were made therein, for instance, the 
words 'Provincial Government' were substi¬ 
tuted for the words 'Local Government.’ 
None of the petitioners have proved that 
they had any right in the forests and in 
Oriminel Revision No. 256, Tarachand Agar- 
wala asserted that the forest department had 
given him a lease of Kendu leaves recovered 
from the forest. There was no proof of this. 
Even on this assertion whatever rights he 
claimed, be claimed as a lessee of the forest 
department and not as a lessee of Thakur 
Lakshmi Narayan Bingh Deo. In Criminal 
Revision No. 268 no attempt was made to 
prove that any of the petitioners had any 
rights in the forests which were affected by 
the action of the Provincial Government in 
issuing the notification dated 28rd April 1936 
under s. 88 of the Act. I do not, therefore, 
think that there is any force in the argument 
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that s. 38, Forest Act, is ultra vires of the 
Government of India Act, 1935. 

In the application of Gola Ho althougli 
the two female labourers may be called ac¬ 
complices in the strictest sense, the circum¬ 
stances are that they were female labourers 
carrying out the behests of Gola Ho and his 
master Tarachand Agarwala. The Courts 
below believed their evidence, and I think 
there is substantial corroboration in the cir¬ 
cumstance that Gola Ho and bis companions 
were found within the forest area purchasing 
the leaves so collected. I do not think there 
would be any justification for interference 
with the conviction on that ground. I think, 
however, that his sentence is somewhat 
severe, and I would reduce it to a fine of 
Rs. 50 only, in default one month’s rigorous 
imprisonment. 

In the case of Tarachand Agarwala and 
others in criminal Revision no. 258, I would 
uphold the conviction and sentence of Tara¬ 
chand Agarwala without any modification, 
but I would reduce the sentence of the other 
petitioners who appear to be merely his ser-l 
vants, to a fine of Rs. 50 each, in default one' 
month’s rigorous imprisonment. The appli- 
cations are dismissed with the above modi- 
fications. 

Meredith J. — I agree. 

R.K. Applications dismissed. 
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Lai Mohan Mahant'y and another _ 

Plaintiffs — Appellants 

V. 

Onkar Mall Marwari and another — 
Defendants — Respondents. 

Second Appeal No. 160 of 1941, Decided on 6th 
August 1945 (Cuttack Circuit), from decision of Dist. 
Judge, Cuttack,»D/- 9th September 1941. 

(a) Registration Act (1908), S. 49—Collateral 
purpose—Unregistered compromise petition is 
admissible to prove nature of possession given 
under it. 

An unregistered compromise petition giving pos¬ 
session to a Hindu widow in lieu of maintenance 
may be considered for the collateral purpose of 
explaining the nature of the possession of the 
widow: (-19) 6 A. I. R. 1919 P. C. 44 and (-24) 11 
A. I. R. 1924 Pat. 641, Rel. on. [P 57 C 2] 

Registration Act — 

(-46) Cbitaley, S. 49, N. 14. 

(’39) Mulla, P. 186, Note “As Evidence of cha¬ 
racter of possession." 

(b) Deed—Construction — Compromise peti¬ 
tion giving possession to widow^in lieu of her 
maintenance with condition against alienation 
— Widow’s possession held not adverse — 
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Instrument did not involve ‘transfer’, but 
created interest under S. 6, T. P. Act — S. 10, 
T. P. Act, did not apply — T. P. Act (1882), 
Ss. 6 and 10— Limitation Act (1908), Arts. 142 
and 144. 

A compromUe petition in mutation proceedings 
stated lliat the widow, who was the objector, would 
become the rightful owner in possession of part of 
land. It further recited, however, that the widow 
would hold and enjoy the said property during 
her lilc time for her maintenance and that of her 
daughter, and that she would not be competent to 
transfer the property. It was stated that the pro* 
perty would be recorded in the name of the person 
who had applied for mutation : 

Held (1) that whether it be a family arrangement 
or a tran't'er, the po.ssessiou which it gave to the 
widow was not adverse possession to the true 
owner. [P 58 C 1] 

(2) that iho compromise petition did not involve 

any transfer at all. The interest created was one 
restricted in its enjoyment to the owner personally 
within the moaning of S. 6, T. P. Act, which 
interest would not be transferable: (’14) 1 A. I. R. 
1911 P. C. 14 ; (’39) 26 A. I. R. 1939 P. C. 157, 
Ref. tP 58 C 1, 2] 

(3) that as the compromise did not involve any 

transfer or create any life interest for the widow, 
the condition against alienation was not bit under 
S. 10, T. P. Act. [P 58 C 1] 


arisen are shortly stated below. Plaintiffs 1 
and 2 are the appellants before me. They 
belong to the same family, plaintiff 1 being 
the nephew of plaintiff 2. One Eaghunath 
was the grandfather of plaintiff 1. Defen¬ 
dant 2 Mani Dei, is the widow of Eaghunath 
being his second wife. Touzi No. 616 and 
other touzis of mahal Mrutanga, etc., be¬ 
longed to the plaintiffs and some other co- 
sharers. Plaintiff 1 lost his father when he 
was a minor. On death of the father of 
plaintiff 1, Eaghunath, the grandfather of 
plaintiff 1, was in po^ession. On the death 
of Eaghunath, his interest in the said touzis 
devolved on plaintiff 1, who applied for 
mutation of his name in the revenue re¬ 
cords. On this application a mutation case, 
NO. 001^02 of 1926-27, was started. Defen- 
dant 2, Maui Dei, objected to the mutation 
of the plaintiff’s name. There was, however, 
a compromise, the terms of which are men¬ 
tioned in a document which is Ex. 3 in the 
record. By the compromise it was settled 
that Mani Dei would get about 10 acres of 


Limitation Act — 

(’42) Chitaley, Aits. 142 and 144 N. 22. 
T. P. Act — 


(’45) Chitaley, S. 10, N. 3. 

(c) Registration Act (1908), S. 17 (1) (b) — 
Compromise petition incorporating family ar¬ 
rangement — Petition informing Court the 
terms of settlement—Petition does not require 


A family aiiaugement not involving a transfer 
may be a settlement in which each party takes a 
share of, or interest in, family property by virtueof 
an independent title which is to that extent admit¬ 
ted by the other parties. Such an arrangement 
may, however, Involve a declaration of right under 
S. 17 (1) (b), Registration Act. Wbelber the family 
arrangement involves a declaration of right or not 
will depend on the facts of each particular case. If 
it involves a declaration of right, it will require 
registration. [P 58 C 2] 

Where in mutation proceedings a bona fide dis¬ 


pute between the parties is composed, each party 
recognising an antecedent title in the other, and 
the parties make a petition to the Court informing 
the terms of the agreement, there is no necessity to 
have such a petition registered as it does not pur¬ 
port to create, assign, etc., any right in immovable 
property within the meaning of S. 17 (1) (b), Regis¬ 
tration Act; it is merely a recital of fact by which 
the Court is informed that the parties have como 
to an arrangement: (’26) 13 A.I.R. 1926 All. 173, 
Rel. on ; (’28) 15 A. I. R. 1928 All. 641 (F.B.) and 
(’37)24 A.I.R. 1937 All. 678 (F.B.), Re/. [P 59 C 1] 
Registration Act — 

(’45) Chitaley, S. 17, N. 83; N. 62, Pt. 8. 

(’39) Alulla, S. 17, Page 100, Note “Petition of 
compromise in mutation proceedings.” 

B. K. Ray andV.N. Mahaniy —for Appellants. 
M. S. Rao — for Respondents. 


Judgment. —This is a second appeal by 
the plaintiffs from a judgment of reversal 
passed by the learned District Judge of Cut¬ 
tack. The facts out of which the appeal has 


nijehas lands, appertaining to touzi Nos. 616 
and 619, for the maintenance of herself and 
her daughter till her lifetime. The compro¬ 
mise petition then stated as follows : 

“The objector (Mani Dei) will bold and enjoy 
the said properties during her lifetunc, but the 
objector will not be competent to transfer the im¬ 
movable property which is given to her.” 

It was further agreed that the name of 
plaintiff 1 would be recorded in the revenue 
records in respect of the property. Plaintiff 1 
further agreed to bear the expenses of the 
marriage of the daughter of Mani Dei. Sub¬ 
sequent to the above compromise, there was 
a partition amongst the plaintiffs and their 
cosharers of the mahal. About 6 acres out 
of the land given to Mani Dei for mainten¬ 
ance were allotted to the share of the plain¬ 
tiffs, the rest having gone to the share of 
other cosharers. These 5 acres and odd have 
been described in schedule ‘ga’ of the plaint. 
There was again a partition as between 
plaintiff 1 and plaintiff 2 in respect of these 
5 acres and odd, 3'OS acres described in 
schedule ‘gha’ of the plaint falling to the 
share of plaintiff l and 1'96 acres falling 
to the share of ijlaintiff 2. I had forgotten 
to mention before that the compromise peti¬ 
tion was dated 12th March 1927. In 1936 
ilani Dei executed a simple mortg^e in 
favour of defendant i, Onkar Mall Marwari, 
for a sum of Bs. 100 only, in respect of the 
said 5 acres and odd land. On the foot of 
this mortage Onkar Mall Dlarwari obtained 
a decree against Mani Dei, and in execution 
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thereof he purchased the said lands on 20 th 

February 1940. The case of the plaintiffs was 

that the widow had only a pei-sonal right of 

enjoyment of the usufruct of the lands and 

that she had no power of alienation. The 

plaintiffs, therefore, asked for a declaration 

that ^lani Dei had no right to transfer the 

land and that the sale of the land in execu- 

^on of the mortgage decree be set aside. 

They further prayed for a permanent in. 

3unction against defendant i, restraining 

bim from taking possession of the disputed 
land. 

The defence w’as that Mani Dei had the 
power of alienation; plaintiff i had agreed 
to meet the expenses of her daughter’s mar¬ 
riage, but the plaintiffs had not met the ex¬ 
penses of the marriage, and, therefore, Jlani 
Dei had to raise money by mortgagin" the 
lands. The defence contended that Mani Dei 
could mortgage the lands for justifying legal 
necessity. 

The trial Court gave a decree in favour of 
the plaintiffs, holding that Mani Dei had the 
right to enjoy only the usufruct of the lands 
for her maintenance till her death and that 
she had no power of alienation in respect of 
the property. The trial Court repelled the 
contention that the restriction on alienation 
was invalid in law, and the further conten- 
tions that the compromise created a widow’s 
estate in favour of Mani Dei or an absolute 
gift in ber favour. The Court of appeal be- 
low rightly pointed out that there was no 
question of a widow’s estate, inasmuch as 
Mani Dei did not inherit the property as a 
widow. The Court of appeal below found 
that the compromise involved a transfer of 
proi^rty from one person to another, and 
the borapromise petition required registra¬ 
tion; in the absence of registration the docu- 
ment was not admissible in evidence and 
no other evidence could bo given as to 
the terms contained therein. Inasmuch as 
there was an admission in para. 4 of the 
plaint that the widow was in possession since 
March 1927, and the suit was brought in 1940, 
that is, more than 12 years after, the learn- 
od District Judge came to the ending that 
the widow bad perfected her title by adverse 
possession and that title would pass to her 
successor in interwt, namely, defendant l. 

It is on this finding of adverse possession 
that the learned District Judge has disposed 
of the appeal. 

On behalf of the appellants it bos been 
contended before me that the finding of the 
learned District Judge regarding title by 
adverse possession is incorrect. In my opin- 

1946 P/8 Sl 9 


Lal Mohan v. Onkar Mal (Das J.) 


Patna 


O t 


ion. this contention is correct. The learneil 
District Judge has proceeded on the footing 
that the compromise of 1927 effects a trans" 
fer of property from one person to another. 
He has not, however, come to any finding 
as to the nature of the transfer, nor has ho 
considered the question if the compromise 
can be treated as a family arrangement 
which involves no transfer. Even if the 
compromise petition be considered as a 
transfer of property from one pei-son to an- 
other, it was necessary for the learned Dis¬ 
trict Judge to come to a. finding on the 
nature of the transfer. If the transfer was 
of the nature of a gift, which was not effec¬ 
ted by a registered deed, then the question 
of perfecting title by 12 years’ possession 
would arise. As has been held in A. i. k. 
1919 r. c. where the donor did not effect 
a registered gift-deed but allowed the donee 
to enter into possession of the gifted pro- 
perty.and the donee thus remained in pos.sc.s- 
sion for over twelve years, the title of the 
donee became perfected asagainst the donor’s 
heii-s. In the same case, it lias been held 
that even if the document wore not admu:. 
sible to prove a gift, it may neverthelosa be 
referred to as explaining the nature and 
character of the possession held by the donee. 
In 5 P.L.T. .'>41^ it has been held that a docu- 
ment which is inadmissible in evidence for 
the purposes mentioned in s. 49, Registration 
Act. may nevertheless be admitted for a 
collateral purpose, as for example, to explain 
why a transferee, under a deed imperfect 
through lack of registration, was in posses. 
Sion, or to prove the nature of that posses¬ 
sion. Therefore, the compromise petition 
(EX. 3) even though it be accepted as an imper- 
feet title deed for lack of registration may! 
be considered for the collateral purpo.se oV 
explaining the nature of the po-ssession of' 
the widow. If so considered, it is clear to' 
me that the possession of the widow was in 
no sense adverse pos-session. The widow was 
allowed to possess the land during her life- 
time for her maintenance, with no right of 
alienation. If the compromise creates*^only 
a life interest, or if it operates not as a 
transfer but as an admission that the widow 
has no right to alienate, and creates in her 
favour a restricted interest, which under 
S. G, T. P. Act, is not transferable then it can 
hardly be said tha t the widow has ffot an 

1. 1’19) 6 A. 1. U. 1919 P. C. 44: Mad. 244- 4fi 

I. A. 2S6 : 63 I. C. 901 (P. C.), N. Varada PUlai 
V. JcevarutbnaminaL 

2. 11 A.I.R. 1924 Pat. 641 : 3 Pat. 349 • 79 
I.C 26 :6 P.L.T. 541,Jaflki Kuer v. Rrij Bhikaa 
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absolute title by twelve years’ possession. 

In coining to bis finding on the question of 
adverse possession the learned District Judge 
has not considered the document from these 
aspects. He has merely stated that the 
compromise involves a transfer of property 
without indicating the nature of the transfer, 
and has then come to the finding that the 
widow has perfected her title by adverse 
possession inasmuch as the compromise is 
not registered. I am of the view that the 
finding of the learned District Judge on the 
question of adverse possession cannot be 
supported. Adverse possession was not plea- 
ded by the defendants; and even if the docu- 
ment (Ex. 3) is considered for the collateral 
purpose of showing the nature of the iiosses- 
sion of the widow, then it is clear to me that, 
whether it be a family arrangement or a 
transfer, the possession which it 'gives is not 
adverse possession. 

I am, however, prepared to go further, 
and hold that on a proper construction of 
the compromise petition (Ex. 3) it is nothing 
but a family arrangement which does not 
involve any transfer. On behalf of the res¬ 
pondent, it has been contended before me 
that S. 10 , T. P. Act, hits the condition res- 
training alienation contained in the compro¬ 
mise petition, and reliance has been placed 
on the case in 143 l.c. 65.® Section 10, T.P. Act, 
would only apply if the compromise involves 
a transfer or creates a life interest for the 
widow, coupled with a repugnant condition 
which prohibits alienation absolutely. In the 
view which I take of the compromise peti- 
tion, it does not involve any transfer at all. 
It is merely an admission of an interest of 
the widow in the property, the interest so 
admitted being a restricted interest, such as 
that of enjoyment of the usufruct only, which 
-would not be alienable under S. 6, T. P. Act. 
The compromise petition is to be read as a 
whole for its proper interpretation. It no 
doubt states that the widow, who was the 
objector in the mutation case, would become 
the rightful owner in possession of 10 acres 
of land. It further recites, however, that the 
widow' will hold and enjoy the said property 
during her lifetime for her maintenance and 
that of her daughter, and that she will not 
be competent to transfer the proj^erty. Read 
as a whole, the compromise i^etition does 
not involve any transfer of property, nor 
does it create any life interest in favour of 
the widow, coupled with a repugnant condi¬ 
tion prohibiting alienation absolutely. It 


merely operates as an admission that the 
widow has the restricted right of enjoying 
the usufruct of lO acres of land during her 
lifetime and that she has no power of aliena¬ 
tion. It is significant that in the compromise 
petition it is stated that the property w^ 
be recorded in the name of the plaintiff in 
the revenue record, though 10 acres are 
being given to the widow for the enjoyment 
of the usufruct thereof for the purpose of 
maintenance. In this view of the matter 
s. 10 , T. P. Act, will not apply, and the; 
interest of the widow under the comproinisei 
petition is-an interest restricted in its enjoy¬ 
ment to the owner personally within the; 
meaning of s. 6, T. P. Act, which interest 
will not be transferable: see in this connexion 
the cases in 18 C. W. N. 929^ and A.I.R. 1939 
P. c. 157.® 

There is a further question which requii es 
consideration. The question is if the com¬ 
promise ijetition requires registration even 
as a family arrangement, I must say that 
this question is not entirely free from diflB-. 
culty. A family arrangement not involving, 
a transfer may be a settlement in which, 
each party takes a share of, or interest in, 
family property by virtue of an indepen¬ 
dent title which is to that extent admitted 
by the other parties. Such an arrangement 
may, however, involve a declaration of right 
under S. 17 (l) (b), Registration Act. "Whe-I 
tber the family arrangement involves a 
declaration of right or not will depend on 
the facts of each particular case. If it in¬ 
volves a declaration of right, it will require 
registration. In a Full Bench decision of 
the Allahabad High Court in 51 ALL. 79® 
it has been laid down that a binding family 
arrangement, in which there is no exchange 
or other transfer of ownership, can be made 
orally : if such arrangement is followed by a 
w’riting containing a reference to it, then 
the question is whether thereby the terms of 
the arrangement have been “formally re¬ 
corded in a document” with the purpose 
that they should he evidenced by that docu¬ 
ment, and that is a question of fact in each 
case to be determined upon a consideration 
of the nature and phraseology of the writing 
and the circumstances in w’hich, and the 
purpose with which, it was written. If the 
reference to the family arrangement was 



3. (*32) 19 A.I.R. 1932 All. 662 : 64 AU. 366 :143 
i.C. 65, Dhup Nath v. Ram Charitra. 


4. (’14) 1 A. I. R. 1914 P. C. 44 : 24 I. C. 309 : lb 
C.W.N.929(P.G.), Mt.HiranBibiv.’Mt. Sohan Bibu 

5. (’39) 26 A. I. R. 1939 P.C. 167 : I. L. R. (1939) 
Ear. P.C. 274 : 181 I. C. 359 (P.C.), Lachhmesh- 
war Sahai v. Mt. Moti Rani Kunwar. 

6. (’26) 16 A.I.R. 1928 AU. 641 : 51 AU. 79 : 116 
I. C. 861 (F.B.), Bam Gopal v. TulsUi Bam. 
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merely for the purpose of informing the 
Court of the arrangement which is arrived 
at, the document would not require registra¬ 
tion, and it can be used as a piece of evi- 
dence or as an admission of the family 
arrangement. If on the contrary the docu¬ 
ment is intended to be a formal record of 
the arrangement, in other words if it is 
intended as a document of title, it will require 
registration. The principles laid down in the 
aforesaid Full Bench decision were followed 
in the subsequent case in i. l. r. 1937 all. 
817.’ I have already stated that the question 
whether the compromise petition requires 
registration or not even as a family arrange¬ 
ment is not entirely free from difficulty. 
There is a recital in the compromise petition 
that the dispute between the parties has been 
settled by respectable peraons, which settle¬ 
ment has been accepted by both parties. 
.The facts of the present case appear to me to 
be more or less similar to the case in A.I.R. 1926 
ALL. 173-® in which it has been held that where 
a bona fide dispute between the partie 3 is 
composed, each party recognising an antece¬ 
dent title in the other, and the parties make a 
petition to the Court informing the terms of 
the agreement, there is no necessity to have 
such a petition registered as it does not pur- 
port to create, assign, etc., any right in 
immovable property within the meaning of 
S. 17 (l). (b), Registration Act; it is merely 
a recital of fact by which the Court is 
informed that the parties have come to an 
arrangement. I am, therefore, inclined to 
hold that the compromise i)etition in this 
case did not require registration, it merely 
amounted to an admission of the rights of 
the parties by virtue of a prior settlement, 
and informed the Court of the terms of the 
settlement. 

The family arrangement arrived at be¬ 
tween the parties was a vaild arrangement 
legally binding on the parties. The widow 
was given a restricted right of enjoyment 
of the usufruct, and she bad no power of 
alienation. In this view of the matter, the 
appellants are entitled to succeed. The result, 
therefore, is that the appeal is aUowed and 
the decree of the learned District Judge is 
set aside and that of the Munsif is restored. 
The appellants are entitled to costs 
throughout. 

K.M./V.B. _ Appeal allowed. 

7. (’87) 24 A.I.R. 1937 All. 578: I.L.R. (1937) All. 

817 : 170 I. C. 843 (F. B.). Mabadei Kanwar y. 

Padaratb Cbaube. 

8 . (’26) 13 A.I.R. 1926 AU. 173 : 48 All. 213 : 90 

I. C. 992, Bakbtawar v. Saader Lai. 
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FAZL ALI C. J. AND SiNHA ,7. 

Sarabdeva Prasad — Appellant 

V. 

Dwarka Prasad — Respondent. 

Second Appeal No. 842 of 1943, Decided on 14tb 
February 194-5, from decision of Sub-Iudge, Muzat- 
farpur, D/- 5th May 1943. 

(a) Limitation Act (1908). S. 20 — Payment 
without indication whether it is towards inte¬ 
rest or principal — Appropriation by creditor 
towards principal, to save limitation, must be 
before expiry of limitation. 

In order to obtain a fre-h period of limitatioi 
under S. 20, any appropriation by the credif.-i, 
towards the principal of any sum paid by tlu' 
debtor without indicating whether the payment i-- 
towards iiitere-t or principal, must be before (h* 
expiration of Ibe pericKl of limitation : |’40) 27 
A. I. R. 1940 ]>. C. 63. Foil. [P 60 C Ij 

Limitation Act_ 

(’42) Chitaley. S. 20 , N. 5, Pt. 24. 

(’38) Rustomji, S. 20, Page 413, Pt, 8 , 

(b) Limitation Act (1908, as amended by 
Act 16 [XVIJ of 1942), S. 20 — Amendment is 
not retrospective. 

The amendmeut to S. 20 cannot have retro-ptc- 
tivo operation in the >enso tliat it can apply to a 
suit which had been in.stitutcd prior to this amend¬ 
ment : (’45) 32 A. I. R. 1945 Pat. 368, Uel. on. 

[P 60 C 2] 

Kailash Ray — for Appellant. 

K. Dnyal — lor Rcsi>ondent. 

Sinha J. — This is a defendant’s second 
appeal from the decision of the learned 
Subordinate Judge of Muzaffarpur revers¬ 
ing that of the Munsj^ of Bettiah in a suit 
for money based on a chitta dated 25tli 
December 1936 evidencing an advance of 
Rs. 520 by the plaintiff to the defendants. 
The suit was instituted on 2 lst November 
1941 when on the face of it the claim would 
be barred by limitation, but it was alleged 
in para. 7 of the plaint that defendant i on 
behalf of his joint family and as karta 
thereof paid the sum of Rs. 10 on account of 
principal and interest, but in the account 
appended to the plaint the plaintiff has pro. 
ceeded on the footing that Rs. lo was appro¬ 
priated towards the principal sum due. 

The defendant appellant contested the 
suit chiefly on the ground of limitation 
denying the alleged payment of Rs. 10 either 
towards the interest or towards prineii^al. 
The trial Court dismissed the suit holding 
that the alleged payment had not been 
proved. On appeal by the plaintiff the 
lower appellate Court revei-sed the decision 
of the trial Court and came to the conclu¬ 
sion that the endorsement appearing on the 
chitta to the effect that Rs. lO had been paid 
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Iiacl really W.vn made by the defendant and 
tliat the thumb impression affixed to the 
endorsement was also his. On that finding 
the lower appellate Court came to the oon- 
elusioii that under s. 20 , Limitation Act, 
the suit was saved from the bar of limita¬ 
tion. It also observed that even if it be held 
tliiit the provisions of s. 20, Limitation Act, 
wore not attracted to this endorsement, the 
same would amount to an acknowledgment 
of an existing liability and therefore S. 19 
of the Act w'ould apply. In that view of the 
matter the suit w'as decreed. Hence this 
second appeal by the defendant. 

Mr. B. X. Ray appearing on behalf of the 
appellant has contended that this c^e is 
governed by the decision of their Lordships 
of the Judicial Committee in 21 Lab. 470.' 
In that case their Lordships laid it down 
that where a debtor pays a sum of money 
in part payment of an interest-bearing debt 
without indicating whether the payment is 
towards interest or principal, in order to 
obtain a fresh period of limitation under 
S. 20 , Limitation Act, it is incumbent on 
the creditor to appropriate the sum paid 
towards the principal before the expiration 
of the prescribed i^eriod of limitation. In 
the present case the findings of fact arrived 
at by the lower appellate Court did not 
amount to holding that the appropriation 
made by the plaintiff was so made before 
the expiry of the period of limitation for a 
suit on the chitta itself. The finding of the 
lower appellate Court%s regards the appro¬ 
priation is based on the statement in para, t 
of the plaint read along with the account 
appended to it. That would amount to 
saying that by the method of appropriation 
as evidenced by the plaint, the plaintiff 
made the appropriation of Rs. 10 towards the 
principal sum. There is no finding arrived 
at hy tho lower appellcite Court to bring the 
case within the purview of the decision of 
their Lordships of the Judicial Committee 
referred to above. Mr. B. N. Rai also con¬ 
tended that there is no evidence on the 
record that such an appropriation was made 
at any time within the period of limitation 
for a suit on the original chitta itself. Mr. 
Kameshw’ar Bayal appearing on behalf of 
the respondent was not in a position to 
controvert that statement, hut he contended 
that as the finding of the lower appellate 
Court is that the appropriation had been 

r rm 27 A. I. R. 1940 P. o. 63 : I. L. R. (1940) 

21 T ab. 470 : I. D. R. (1«401 Kar. P. C. 134 : 

67 I. A. ICO : 187 I. C. 233 (P. C.), Rama Shah 

V. Lai Cbaod.J 


made by the plaintiff towards the principal 
sum, the presumption is that it must have 
been done at the time the xiayment was 
made. But the difficulty in the way of the 
respondent is that he has not produced his 
account books or any other evidence in 
support of the contention raised on his 
behalf. It must, therefore, be held that there 
is no evidence to support the (xintention 
that the appropriation was made within the 
lieriod of limitation. That being so, the 
claim was made beyond three years from 
the accrual of the cause of action and there¬ 
fore out of time. But Mr. Kameshwar Dayal 
further contended that the provisions of 
Act 16 Cxvi] of 1942 would have the effect 
of saving limitation even in respect of a 
cause of action which had arisen, and even 
in respect of a suit which bad been filed, 
before the coming into effect of the said 
legislation. This Act was enforced on 30thj 
March 1942 long after the institution of the^ 
suit. As held by a Division Bench of this^ 
Clourt in the unreported case of Baleshwar. 
Prasad v. Latafat Karim (Civil Revn. 
No. 532 of 1943- decided by Manohar Lall 
and Beevor JJ. on 26 th October 1944) this 
Act cannot have retrospective operation in 
the sense that it can apply to a suit which 
had already been instituted. We are bound 
by that decision which is specifically on the 
very same question raised by Mr. Dayal in 
this case. In that view of the matter, it 
must be held that the suit is barred by limi¬ 
tation and that the decision of the learned 
Munsif was correct and that of the learned 
Subordinate Judge erroneous. The appeal is 
accordingly allowed, but in the circum- 
stances each party will bear its own costs 
throughout. 

Pazl All C. J. — I agree. 

v.B. Appeal allotoed. 

2. Shicp reported tJi (’45) 32 A. I. R. 1945 Pat. 

36S : 24 Pat. 249. 
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Manohar Ladd and Das JJ. 

Jagdish Prasad Singh — Appellant' 

v. 

Saligram Lai and others — Eespondents. 

Second Appeal No. 1416 of 1943, Decided on 
27th March 1945, from decree of Addl. Dist. 
Judge, Bbagalpur, D/- 20tb Augost 1943. 

Limitation Act (1908, as amended by Act 16 
[XVI] of 1942), S.20—S.20 as amended applies 
only to suits instituted after it came into force. 

The law of limitation applicable to a suit is the 
law applicable which prevails at the date when the 




Jagdish Pkasad V. Saligkam Lal (Manoliar Lall J .) Patna 61 


suit is instituted. Section 20 as amended, theieforo, 
applies only to suits instituted after it came into 
force t (’45) 82 A.I.R. 1945 Pat. 368 and (’46) 33 
A. I. B. 1946 Pat. 59, Rei. on ; Case lav> dis¬ 
cussed. [P 62 C 1] 

Limitation Act_ 

(’42) Chitaley, Preamble N. 15 Pt. 10. 

(’38) Rustomji, Page 15. Pts. 4, 5, 7. 

AT. Prasad (No. 1) and K. K. Sinha — 

for Appellant. 

K, N. Ijal aud J. M. Qhosh —for Respondents. 

Manohap Lall J.—In this appeal by the 
defendant the only question for decision is 
whether the suit of the resix)ndents to re- 
cover their dues on a handnote was barred 
by limitation. 

On 16th June 1934, the appellant executed 
a handnote in favour of the plaintiff for a 
sum of Rs. 3340-12.0 to carry interest at 
Re. 1 per cent, per mensem. On I6th July 
1984 a sum of Rs. lOO was paid by the defen- 
dant towards the dues on the handnote, 
and, on 9th August 1934, another sum of 
RS. 12^ was paid by the defendant. As these 
two sums were more than the interest due 
on those dates the Courts below have found 
that by these two payments a part of the 
principal and a part of the interest due was 
paid off. Three open payments were made 
on 16th June 1935 (Rs. no) on 28th November 
1937 (RS. 67-8.0) and on 8th April 1939 
(RB. 20). The plaintiff’s case was that these 
three amounts were paid towards.interest as 
such, but the Courts below have concurrently 
held that the last three payments were 
clearly open payrhents. It should be stated 
here that all these payments were duly 
endorsed on the back of the handnote by 
defendant i under bis signature but he did 
not state that be was paying these amounts 
towards interest as such. In evidence p. w. 2 
Saligram Lal, the plaintiff, stated : 

"It is customary to charge payments towards 
interest and so these payments haTe been credited 
towards interest, though they have not been shown 
paid as such in my babis. Neither defendant 1 said 
at the time of payments nor did I, whether the 
payments were being made towards principal or in- 
terest." 

In these circumstances the only conclusion 
possible is that which has been drawn by 
the learned Judge that these last three pay. 
ments were clearly open i»yments, and the 
argument of Mr. K. N. Lall to the contrary 
cannot be accepted. The plaintiff further 
stated that as ho was entitled to appropriate 
the last three payments towards interest he 
has done so. The learned Munsif, however, 
came to the conclusion that there was no 
evidence that the plaintiff has appropriated 
these sums towards principal within three 
years of the date of the payments or at any 


rate before the date of the suit and that the 
only document showing appropriation is the 
plaint itself and that Exs. 3 and 3 (a), entries 
in the plaintiff’s books do not show the 
alleged appropriation. 

The learned Judge in appeal, however, 
thought that the plaintiffs woro entitled to 
appropriate the last three payments towards 
interest if they liked and they iiave done so 
as stated by p. \v. 2 though it is not specifi¬ 
cally mentioned in the books of account. 
Tbe learned Judge also relied upon Act IG 
txvi] of 1942 by which s. 20 , Limitation Act, 
has been amended and held that the last 
three payments which were endorsed by 
defendant i saved limitation. Accordingly 
he reversetl the decision of the learned 
Munsif and deemed the suit of the plaintiff. 
Hence tbe second appeal to this Court. Mr. 
N. K. Prasad No. 1 who appear.s on behalf 
of the apixjUanfc, argued that the suit of the 
plaintiff was barred by limitation under the 
law which stood before the .Amending Act 
of 1942. In this contention he is supiiorted 
by the decision of their J jordshii>s of the 
Judicial Committee in the well-known case 
in G7 I. A. 160^ and also bv the recent deci- 

%r 

sion of this Court in 24 Pat. ‘JG." 

Mr. N. K. Prasad xo. i submits that the 
new Amending Act can have no application 
to this case and relies upon a number of 
decisions of tlie other High Courts particu¬ 
larly on (1944) 1 M. L. J. 347,’* G8 M. L, J. 63* 
A.I.R. 1944 Bom. 37,® A.I.J{. 1944 Lab. 88,® 
and draws attention to the principle laid 
down by their Lordships of the Judicial 
Committee in 48 I. A. 335^ at p. 344. But 
unfortunately for liim the matter has been 
decided expressly by a Division Dench of 
this Court, of which 1 was a member, in 
Civil Revn. No. 532 of 1943® itt which wo 

1. (’40) 27 A.I.R. 1940 P. C. 63; I.L.R. (1940) 
Lab. 470 ; I.L.R. (1940) Kar. P. C. 134 : 67 I,A. 
160 : 187 I. C. 233 (P.C.), Rama Shall v. Lal! 
Cband. 

2. (’45) 32 A.I.R. 1945 Pat. 271 : 21 Pat. 96: 
220 I. C. 255, Pitm Ramcbandra Kesarden v, 
Eirm Sbeiksbitu Sheikh Rabmaf. 

3. (’44) 31 A.I.R. 1944 Mad. 398 : 1944-1 M.L..f. 
347, Audajamibal v. Amba.’ibankar. 

4. (’36) 22 A.I.R. 1935 Mad. 245 ; 157 I. C. 272 ; 
68 M. L. J. 63, Krishna Swami Xalcker v. Thi- 
ruveogada Mudaliar. 

5. (’44) 31 A.I.R. 1944 Bom. 37 215 I. C. 12, 

Harkubai Fakirchand v. Sbankerbbai Zaverbhai. 

6. (’44) 31 A.I.R. 1944 Lab. 88 : I.L.R. (1944) 
Lab. 528 : 213 I. C. 253, Dial Singb v. Moham¬ 
mad Ali. 

7. (’22) 9 A.I.R. 1922 P. C. 187 : 19 Cal. 203 : 
48 I. A. 335: 74 I. C. 660 (P.C.), Sachindra Nath' 
V. Mabaraj Bahadur Singb. 

8. Reported in (’46) 32 A.I.R. 1945 Pat. 368 : 24 
Pat. 249, Damodar Prasad v. I^tafat Karim. 
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held that tin; piovisious oi tlie Limitation 
Act applicable to such a suit are the provi¬ 
sions which existed on the date when the 
suit was instituted, and that the provisions 
of s. 20 , Limitation Act, as amended by 
Act 16 [xvij of 1912 must operate to decide 
the question of limitation. This is exactly 
the sitviation in the present case. This deci¬ 
sion has been followed by another Division 
Bench of this Court in an nnreported case— 
second appeal No. 812 of 1913.'** 

For these reasons I must affirm the decision 
of the learned Additional Judge and dismiss 
this appeal, but in the circumstances I would 
make no order for costs. I desire to observe 
that when we gave our decision in Civil Re¬ 
vision No. 532 of igiS*^ our attention was not 
drawn to the authorities cited before us by 
Mr. N. K. Prasad No. i which at the first 
sight may appear to present some difficulty 
but I am not prepared to difi’er from the 
decision which we gave on that date. • That 
decision has been followed by another Divi. 
sion Bench as stated already. 

Das J—I agree to the order proposed by 
my learned brother. Had the matter not 
been settled by a decision of this Court, I 
would probably have come to the conclusion 
that the Amending Act (Act 16 [XVI] of 1942) 
cannot operate so as to i*evive and make 
effective a barred right. The reasons for 
such a conclusion have been explained in 
68 M.L.J. 63* and (1944) 1 M.L.J. 347.^ Those 
decisions are based on the following obser- 
vations made by their Lordships of the Judi¬ 
cial Committee in 48 I. A. 335^ regarding the 
application of the Limitation Act of 1908 : 

“There is no provision in this latter Act so re¬ 
trospective in its effect as to revive and make effec¬ 
tive a judgment or decree which before that date 
had become unenforceable b; lapse of time.” 

The decision of a Division Bench of this 
Court in civil Revn. No. 532 of 1943® has how- 
ever decided the question for this Court, and 
the conclusion arrived at therein is supported 
by the decision of their Lordships of the 
Judicial Committee in 40 I. A. 74,^® though it 
may be urged that the question before their 
Lordships was not exactly the-same, namely, 
if the subsequent Act of Limitation would 
operate so as to make effective a barred 
right. The la,tter decision in Second Appeal 
No. 842 of 1943® has followed the earlier de¬ 
cision referred to above by holding that the 
amending Act cannot have retrospective 
operation in the sense that it cannot apply 

• 9. Since reported in (’46) 33 A.I.R. 1946 Pat. 69, 
SivL-abdeva Prasad v. Dwacika Prasad. 

10. (’13) 35 All. 227 : 40 I. A. 74 : 19 I. C. 291, 
Soni Bam v. Kanbaiva Lai. 


to a suit which had already been instituted. 
In view of these decisions, the Single Judge 
decisions of the Madras High Court in 68 
M. L. J. 63* and (1944) 1 M. L. J. 347* cannot 
be relied on in preference to Division Bench 
decisions of this Court. I should like to add 
that in (1944) 1 M. L. J. 347* and A.I.R. 1944 
Bom. 37® on which the appellant relied—the 
suits w'ere brought before the amending Act 
came into force, unlike the present case 
where the suit was brought after the amend¬ 
ing Act had come into force. It may there¬ 
fore be argued that the laxv of limitation on 
the dates on which those suits w’ere brought 
w’as the old law, and not the amending Act 
of 1942; and- under the old law those suits 
were coiy.’ectly decided. The Lucknow deci¬ 
sion in 18 Luck. 24l‘^ does not really decide 
the question, though certain observations are 
made therein to the effect that the api^ellant 
may be entitled to the benefit of a change of 
law made during the pendency of an appeal. 
All that was decided in Lucknow’ case was 
that the amending Act in question could be 
taken advantage of by an applicant for re¬ 
vision. The learned Judges w'ere dealing 
with a revision application, and it was not 
necessary for them to decide, and that they 
did not decide whether the new S. 20 would 
apply to a suit brought long before the 
amending Act had come into force. As far 
as this Court is concerned it has been defi¬ 
nitely held that the new' section would not 
apply to a suit brought before the amending 
Act had come into force, and that it would 
apply only in a suit brought after the am- 
ending Act has come into force. In other 
words, the law of limitation which would 
apply is the law*'which prevails on the date 
when the suit is instituted. I do not think 
we can go back on the decisions of this 
Court, though as I have stated above, I would 
personally have come to a diffei’ent conclu¬ 
sion if the matter were not covered by the 
aforesaid decisions of this (!)ourt. 

G.N. _ Appeal dismissed. 

11. (’42) 29 A.I.R. 1942 Oudh 508:.18 Luck. 241: 

202 I. C. 750. Durga Prasad v. Kishuni. 
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* (a) Registration Act (1908), Ss. 77 and 49, 
proviso — Registrar refusing to register sale- 
deed — Aggrieved party can bring suit under 
S. 77 or he may sue for specific performance of 
contract of sale — Unregistered sale-deed is 
admissible as evidence of contract of sale in 
such suit. 

Where the Registrar refuses to register a sale- 
deed it is open to the aggrieved party 'either to 
bring a suit for mere registration of the sale-deed 
under S. 77 or to have recourse to the fuller and 
more comprehensive remedy provided by a suit for 
specific performance of the contract of sale. The 
^uit for specific performance of the contract of sale 
is not barred merely because the aggrieved party 
does not choose to bring a suit under S. 77 within 
the prescribed time : (’26) 13 A.I.B. 1926 Pat. 89, 
Approved; ('26) 13 A.l.R.1926 Mad. 530,Z)isscnf.; 
Case law discussed. [P 64 C 2; P 65 C 1] 

In the suit for specific performance of the con* 
tract of sale the unregistered sale-deed is admis- 
.sible under the proviso to S. 49 as evidence of the 
contract of sale : (’26) 13 A. I. R. 1026 Pat. 89, 
Explained and approved. [P 65 C 1) 

(b) Registration Act (1908), S. 77—Suit under 
— Scope ofi 

Where on the refusal of the Registrar to register 
a document the aggrieved party brings a suit under 
S.77 his claim has to be confined only to the regis¬ 
tration of the document, because in a suit under 
S. 77 the Court is only concerned with the genuine¬ 
ness of the document sought to be registered, that 
is, whether the document is executed by the person 
by whom it is alleged to be executed, and not its 
validity and the question of its validity must be 
determined in a suit properly framed for that pur¬ 
pose. (P 6-3 C 1] 

A suit in which a decree for possession is sought 
and relief is asked for against a third person to 
whom the property has been' transferred by the per¬ 
son who executed the deed in plaintiQ's favour is 
outside the scope of S. 77. [P 65 C 1] 

Lai Narain Sinha — for Appellant. 

C. P. Sinha — foe Respondents. 

Fazl All G. J. —This second appeal baa 
been referred to a Division Bench by a learn, 
ed Single Judge of this Court in view of the 
apparent conflict between 7 p. L. T. 730* and 
49 Mad. 302.* The point of law upon which 
there is a conflict will appear from the dis¬ 
cussion which follows. It appears that on 
4 th August 1989 one Budban Mabto (respon¬ 
dent 8) executed a sale-deed in favour of the 
plaintiffs in respect of 2.11 acres of land 
which be purported to sell by the document 
for a' sum of Rs. 700. As Budhan Mabto 
failed to register the deed, the plaintiff's ap¬ 
plied for compulsory registration, but Bu. 
dban did nOt appear before the Registrar 
and the document was not registered. There 
is nothing before us to show that the Regis¬ 
trar refused to register the document so as 

1. (’26) 18 A. I. B. 1926 Pat. 89 : 95 I. C. 187 ; 7 
P.L.T. 780, Uma Jha v. Cbetu Mandar. 

2. ('26) 13 A.I.R. 1926 Mad. 580 : 49 Mad. 302 : 
100 I.G. 865, Satyaoarayana v. Cbiima Venkata- 
xao. 


to enable the plaintiffs to have recoiuse to 
a suit as provided by s.77, Registration Act, 
but the appeal has been argued on the as¬ 
sumption that the plaintiff’s could have 
brought a suit under S. 77 and I shall pro¬ 
ceed on that basis. In fact the plaintiffs did 
not bring a suit under s.77 but they brought 
the present suit on 27th February 1940 after 
Budhan had executed and registered another 
deed of sale in favour of the appellant in 
respect of 1.66 acres for a sum of Rs. 503 out 
of the land which was the subject of the 
previous sale-deed in favour of the plaintiffs. 
In this suit the plaintiffs prayed for ( 1 ) a 
decree dii-ecting Budhan Mahto specihcally 
to perform bis part of the contract including 
registration of the sale-deed and to do all 
necessary acts to put the plaintiffs in full 
possession of the property which was the 
subject of the sale-deed of 4 th August 1939; 
( 2 ) an order directing the Siile-deed to be 
registered; and (3) a decree for possession 
of tiie lands in question. 

The suit has been decreed by both the' 
Courts below and the lower api>eUate Court 
while decreeing the suit lias directed that if 
Budban Mahton should fail to execute the 
document of sale within the time allowed, 
the Munsif must do so on his behalf. This 
appeal has now been preferred by defendant 3 
in whose favour the sale-deed was executed 
by Budhan on I4th September 1939. In argu¬ 
ing this appeal Mr. Lai Narain Sinha has 
chiefly relied upon 49 Mad. 302'^ in which it 
has been held that if on denial of execution by 
the vendor, the Registrar refuses to register 
a sale-deed presented by the purchaser for 
registration, the sole remedy of the purchaser 
is to file a suit as provided by s, 77, Registra¬ 
tion Act, for registration of the deed within 
30 days of the refusal and a suit for specific 
performance of the contract, such as the 
execution of a new sale-deed and delivery of 
lands does not lie. Coutts-Trotter C. J. who 
delivered the judgment in that case has 
based it upon s. 77, Registration Act, wBicli 
provides: 

**Wborc the Itegi^trar refuses to order the docu¬ 
ment to be registered, under S. 72 or S. 70, any 
person claiming under such document, or his re¬ 
presentative, assign or agent, may within thirty 
days after the making of the order of refusal, insti* 
lute in the civil Court, ... a suit for a decree 
directing the document to be registered ... if it be 
duly presented for cegistralion, within thirty days 
after the passing of such decree.'^ 

One of the questions which appears to have 
been argued in the above mentioned case 
was that S.77 was not the only remedy open 
to the aggrieved party when a Registrar re- 
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I'liHGd to vegisici- the docniuent, but there 
was also an alternative remedy open to him 
in the shape of a suit for specific perform¬ 
ance of the contract of sale. Coutts-Trotter 
(^J. however, negatived this argument and 
relied upon the judgment of a Bench of the 
Madras High Court in lO Mad. 341® where 
the learned Judges say this : 

“If defendant bad appeared and admitted 
• xccution, the document would have been register- 
<-d. If be had appeared and denied execution,regis¬ 
tration would have been refused and plaintifl 
would have been entitled to an enquiry before the 
Registrar under Ss. 73 to 76. If defendants did not 
appear, plaintifl might have proved execution of 
ibe document, and on such proof would have been 
entitled to registration. If the regbsteriog officer was 
not satisfied with the evidence of execution and 
refused to register, an appeal would have lain to 
the Registrar under S. 72. 'If the decision under 

S. 72 or S. 76 had been adverse to plaintifl, he 
would have a remedy by suit under S. 77 of the 
Act. Plaintiff had, therefore, a complete remedy 
under the act, and not having chosen to follow it, 
has only himself to blame that the efficacy of the 
document has not been completed by registration.’* 

Hg then proceeded to add, 

“the remedy of specific performance though a 
statutory remedy was simply a crystallisation into 
statutory form of an equitable remedy to which 
lacb&s was as it is to all equitable claims, an 
answer. How it can be said that a manwhoisgiven 
an express statutory remedy by an Act of Legis¬ 
lature under S. 77 of the Registration Act, and has 
failed to take advantage of it. has not been guilty 
of laches and is entirely free from blame, passe.s my 
comprehension. It appears to me that a man who 
ha.s failed to adopt the remedy expressly provided . 
by the statute cannot come to this Court and ask 
for an exercise in his favour of a discretionary and 
equitable remedy.” 

The view expressed in this decision is 
opposed to the view* ■which was taken by 
Allahabad High Court in 7 A. L. J. 887* and 
Calcutta High Court in 12 c. L. J 464® and 
27 c.L.J. 588;® and by this Court in 7 P.L.T. 
730.^ The facts of the last mentioned case 
ai-e very similar to those of the present case 
and it was held by Das and Boss JJ. that 
independently of the i«-ovisions of S. 77, 
Registration Act, a suit to compel registra¬ 
tion of a document would not lie but the 
Registration Act did not touch or affect the 
equitable jurisdiction possessed by the civil 
Court to pass a decree for sijecifie ijerform- 
ance where circumstances existed entitling 
the plaintiff to claim such a decree. It was 
further held that although a document which 
was not registered would be inoperative as a 

3. (’89) 16 Mad. 341, Venkataswami v. Kriatayya. 

4. (’10) 7 I. C. 408 : 7 A. L. J. 887, Amer Chand 
V. Nathu. 

5. (10) 8 I. C. 794 : 12 C.L.J. 464. Surendra Nath 
V. Gopal Chunder. 

6. (’19) 6 A. I. R. 1919 Cal. 477 : 44 I. C. 361 : 
27 C. L. J. 538, Nasiruddin Midda v. Bipra Das. 


conveyance yet it w’ould be admissible in 
evidence in a suit to enforce specific per¬ 
formance of a contract which must be 
deemed to have preceded the execution of 
the document. It was contended before us 
that the authority of this decision has been 
shaken by the ilecision of the Privy Council 
in 56 I. A. 363.^ In that case it has been held 
that a document which upon its true con¬ 
struction is a sale-deed purporting to trans¬ 
fer an interest in.immovable property of 
the value of Rs. lOO and upwards, is preclu¬ 
ded by s. 49, Registration Act, 1908, from 
being admitted in evidence in a suit for 
specific performance of the agreement to 
transfer said to be contained therein, unless 
it is registered in accordance with the Act. 
It is clear that all that was decided in that 
case was that a contract for sale also re¬ 
quired registration and it could not be used 
as evidence in a suit for specific performance 
of the contract. Soon after the decision of 
the Privy Council s. 49, Registration Act, 
was amended by Legislature and a proviso 
was added to the following effect: 

“Provided that an unregistered document affect¬ 
ing immoveable property and required by this Act or 
theTransfer of Property Act, 1882, to be registered 
may be received as evidence ol a contract in a 
suit for specific performance under Chap. 2, Specific 
Relief Act, 1877, or as evidence of part performance 
of a contract for the purpose of S. 53A, T. P. Act, 
1862, or as evidence of any collateral transaction 
not required to be effected by registered instru¬ 
ment.” 

Therefore, even if we bold that the view 
expressed by Das and Ross JJ. to the effect 
that a document which has not been regis- 
tered though inoperative as a conveyance is 
admissible in evidence in a suit to enforce 
specific i)erformance of the contract was 
wrong at the time ■when that view was ex¬ 
pressed, yet having regard to tfie subsequent 
amendment of s. 49 the legal position is 
exactly the same as was stated in that case. 
The two difficulties which were stated to be 
in the way of the plaintiffs are: (l) that a 
suit for specific performance cannot lie when 
the special remedy provided by s. 77, Regis¬ 
tration Act, has not been availed of and (2) 
that the document of 4th August 1939 cannot, 
be admitted in evidence in the present suit 
because it was not registered. So far as the 
first proposition is concerned, I have no 
hesitation in adopting the view which has 
prevailed in this Court and in the Allahabad 
and the Calcutta High Courts. In my opi-j 
nion in a case like the present there are two! 

7. (’29) 16 A. I. R. 1929 P. C. 269 : 51 All. llTl 

56 I. A. 363 : 119 I. C. 633 (P.C.), James R. R. 

Skinner v. R. H. Skinner. 
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alternative remedies available to the plain¬ 
tiff. It is open to him either to bring a suit 
under S. 77, R€gistration Act, merely for the 
registration of the document and if he 
chooses to adopt that course, that suit must 
be brought within 30 days of the date w'heu 
the Registrar refuses to register the docu- 
ment. It is equally open to him to have 
recourse to the fuller and more comprehen¬ 
sive I’emedy provided by a suit for specilic 
performance of the contract of sale. If he 
brings the suit under s. 77, his claim has to 
be condned only to the registration of the 
document, because, as has been held in 
several cases, in a suit under s. 77 the Court 
is only concerned with the genuineness of the 
document sought to be registered that is, 
whether the document is executed by the 
person by whom it is alleged to be executed, 
and not its validity and the question of its 
validity must be determined in a suit plo- 
perly framed for that purpose. In the pre- 
sent case, however, the plaintiffs were not 
only concerned with obtaining the registra¬ 
tion of the document but also wanted the 
possession of the land which was subject of 
the unregistered sale-deed. They further 
wanted a relief as against a third party who 
was brought on the scene on account of a 
subsequent sale-deed having been executed 
in his favour by Budhan Mahto on I4th 
September 1939. The scope of the present 
suit is obviously much wider than that of a 
suit under s. 77 and I do not find any law 
which precludes the plaintiffs from bringing 
a suit which will give them fuller relief than 
a suit under 8. 77 for mere registration of 
the document. It has been consistently held 
in this Court and several other High Courts 
that a suit for the specific iwrforraanco of a 
contract is not barred merely because the 
aggrieved i)arty does not choose to bring a 
suit under s. 77, Registration Act, within the 
prescribed time and I have no liesitation in 
adopting this view in the present case also. 

The second question, that is to say, whe¬ 
ther the unregistered sale-deed iu favour of 
the plaintiff can be legally admitted iu evi¬ 
dence in this suit is clearly answered by the 
proviso to 8.49 to which I have already 
referred. The deed in question i.s a docu¬ 
ment affecting immovable property and the 
proviso clearly states that such a document 
even though unregistered may be received 
as evidence of the contract in a suit for its 
* specific performance. Mr. Lai Narain Sinha 
contends that a deed of sale cannot be 
treated as a contract for sale and therefore 
he says the proviso is not applicable to such 


a document. Mr. Lai Naraiii Siiiha is of tho 
opinion that his argument is supported by 
the decision of the Privy Council iu 5G I. a. 
363^ because their LordsbiiKj of the Privy 
Council have referred with approval to lO 
.Mad. 302’ in which the view which he wants 
us to accept was undoubtedly exi>rci!3ed. 
There is no doubt that their Lordships 
referred with approval to 49 Mad. 302* and two 
other decisions also, namely, 49 cal. 507^ and 
50 Bojii. 334;’* but 1 have 110 doubt in my 
mind that they referred to these decisions 
merely as sup])orting tho view that an 
agreement for sale of immovable proj)crLy 
is a transaction affecting the ja^operty within 
the meaning of S. 49 inasmuch as if carried 
out, it would bring aljout a change in owner¬ 
ship; and therefore sucliadocumeni required 
registration and was not admissible in evi¬ 
dence under s. 49 as it tlien stood. They 
were not called upon to tlecide wheUier au 
unregistered deed of sale could 1 h; treated 
as a contract for .sale and they liave 
expressed no oi)inioii on this <iuestion. 

(toco it is held that the (luestmii is un¬ 
affected by the decision of the Privy ('oun- 
cil there can lx; no difficulty iu holding that 
an incomplete deeil of .sale may be regarded 
as a contract for sale. As was pointed out in 
7 P.L.T. 730‘ it is not a sufficient psrl'onnancG 
of the contract of siile for the seller merely 
to execute a conveyance for until tlu* kebala 
is registomd it is inoperative iu law. 

“The c.tccution of the kcbalii ijol having uouvcrlud 
the executory contract into an eieculcd contract, 
the pluintiff is clearly entitled to a decree directing 
the defendant to curry it into execution.” 

There can be no doubt that the obligations 
into wliicli Budhan entered by executing 
the document of sale have not been fulfilled 
and a .suit for specific performance does lie 
in the present case. Section 49 does not say 
that the unregistered document wliich is to 
1)6 admitted in evidence in a suit for specific 
I>erformancG should necessarily be a con¬ 
tract for sale. On tho other band, it provides 
that “any document affecting immovable 
proixjrty may bo received as evidence of a 
contract in a suit for specific performance.” 
The deed of 4tb August 1939 is certainly a 
document affecting immovable pro[wrty and 
is thus receivable in evidence in the present 
suit. Budhan Mahton has not completed tho 
sale and has not given possession to tho 
plaintiffs, though by the deed on which tho 

8. ('22) 9 A. I. R. 1922 Cal. 436 : 49 Cal. 507 : 

69 I.C. 877, Sanjib Chandra v. SanlosU Kumar. 

(26) 13 A.I.B. 1926 Bom. 375 : 50 Bom. 334 : 

96 I. C. 334, Ramling Parwatayya v. Bhaewant 

Sambhaappa. 
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7 )laintiffs rely be contracted to do these 
things. Therefore, the plaintiffs can compel 
Badhan !Mahton to fulfil the contract and I 
have no doubt in my mind that a suit for 
specifiiC performance of contract did lie and 
the unregistered sale-deed was admissible in 
evidence. In my opinion the decree of the 
Court below is correct and I would dismiss 
this appeal with costs. 

Sinha J. — I agree. 

G.N. Appeal dismissed. 
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Fazl Aei C. J. and Sinha J. 

Chandra Narayan Deo — Appellant 

V. 

Ramchandra Seraxogi — Respondent. 

SecoDd Appeal No. 647 of 1944, Decided on 8th 
May 1945, ivoxn decree of Addl. Sub Judge, 
Hazaribagb, D/* 6ih March 1944. 

(a) Succession Act (1925), S. 308 — Power of 
executor — Executor borrowing money for 
benefit of estate, though not authorised by 
will—Creditor has no right against estate. 

Where an executor or his attorney barrows 
money for the benefit of an estate without any 
authority in that behalf contained in the will 
itself, the creditor has no right against the estate : 
(’32) 19 A. I. R. 1932 Cal. 182, Rel. on. 

[P 67 0 2; P 68 C 1] 

(b) Evidence Act (1872), S. 114 _ Inference 
against litigant as to contents of document in 
his possession'when cannot be drawn. 

It is open to a litigant to refrain from producing 
any documents which he considers irrelevant,^ and 
that, if the opposing litigant is dissatisfied, it is for 
him to apply for an affidavit of documents, and he 
can so obtain inspection and production of all that 
appear to him in such affidavit to be relevant and 
proper. If he fails to do so, neither he, nor the 
Court at his suggestion, is entitled to draw any in¬ 
ference as to the contenU of any such d^uments : 
(’16) 2 A.I.R. 1915 P. C. 96, Foil. [P 68 C 1] 

K. P. Upadhyay ; R. P- Singh axtd B. B. 

Sarnn — for Appellant. 

G, C. Mukherji — for Respondent. 

Sinha J._This is an appeal from the 

concurrent decisions of the Courts below 
decreeing tbe plaintiff-respondent s suit for 
recovery of Rupees 2200 on the basis of a 
promissory note executed iu the following 
circumstances. Thakur Sri Pratap Narayan 
Deo was tbe proprietor of the Lakshmipur 
Estate in the district of Bhagalpur. He ap¬ 
pears to have been a much married man, 
having married five ladies in succession, and 
died leaving him surviving all those ladies 
as his widows, but no male child. He left a 
will, authorising his seniormost widow, who 


was impleaded as defendant 1 in this suit, 
to make an adoption of a son to him. She 
adopted Thakur Chandra Narayan Deo, de¬ 
fendant 2 in this suit, whose father was 
Thakur Sahdeo Narayan Deo. The will was 
proved, and the seniormost widow afore¬ 
said, Thakurain Kusum Kumari Devi, was 
appointed the administratrix of the estate. 
She appointed Thakur Sahdeo Narayan 
Deo aforesaid as her man of business with 
a power-of-attorney. The plaintiff’s case is 
that Sahdeo Narayan Deo borrowed rupees 
1100 in cash from the plaintiff for the bene¬ 
fit of the Lakshmipur Estate on the basis of 
a handnote, dated 14th August 1932, agreeing 
to pay interest at three per cent, per men. 
sem. The plaintiff also alleged that he paid 
Rs. 10 on each of the three dates with a 
view to saving limitation, namely, on 10 th 
July 1935, 9th July 1938 and 5th September 
1938, making endorsements of payment on 
the back of tbe handnote itself. The suit 
was instituted on 4th September 1941, that 
is, on the last day of limitation, treating the 
alleged payment of Rs. 10 on 5th September 
1938, as the starting point of limitation. The 
claim was limited to double the principal 
sum advanced, though on accounting, the 
plaintiff alleged, he was entitled to a much 
larger sum. The suit was contested by de¬ 
fendant 2 on the ground that it was barred 
by limitation; that Thakur Sahdeo Narayan 
Deo had no power to borrow tbe money on 
behalf of defendant 1 or defendant 2. as be 
bad no such authority under any general 
power-of-attorney, nor did he, as a matter 
of fact, borrow Rs. IlOO on 14th August 1932, 
as alleged by the plaintiff; that there was no 
necessity or occasion for borrowing, inas¬ 
much as tbe estate had sufficient funds in 
its hands; that, on enquiry, it had been 
found that the said Thakur Saheb borrowed 
RS. 1700 from the plaintiff in September 
1929, for his own personal use ; and that he 
paid Rs. 2500 on I4th August 1932, towards 
the aforesaid dues in respect of principal and 
interest, and executed the handnote sued 
upon for the remaining sum of Rs. 1100 . It 
was thus clearly denied on behalf of the de¬ 
fendant that the money bad been borrowed 
by Thakur Sahdeo Narayan Deo on behalf, 
apd for tbe benefit, of the estate of the de¬ 
fendant, and that he had any authority to 
borrow any sum on behalf of the e^te. 
Relief was also sought under the Bihar 
Money-Lenders Act. It was also denied that 
Thakur Sahdeo Narayan Deo bad made any. 
endorsements on the handnote or that he 
made any such endoi'sements holding a 
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general power-of-attorney on behalf of 
defendant l. It was finally alleged that 
defendant i adopted the contesting defen¬ 
dant 2 in February 192S, and that, under 
the orders of the High Court passed in Mis- 
cellaneous Judicial Case No. 60 of 1937, dated 
9th December 1987, defendant 2 came in |X»s- 
session of his estate, and that thereafter his 
mother had no authority to borrow money 
on behalf of the estate or to authorise any 
other pei'son to do so. Defendant 3 put in a 
formal written statement, denying his liabi. 
lity and praying that the suit be dismissed 
as against him, as he had Ixjen unnecessarily 
impleaded. 

On the question of the lialjility of tlio 
estate, both the Courts below have practi¬ 
cally thrown the burden of proof on the 
contesting defendant to prove that there was 
no authority in Thakur Sabdeo Narayan 
Deo to borrow the money or that the hor- 
rowing was not for a justifying necessity of 
the estate. They have drawn an adverse in¬ 
ference against the defendant from the non¬ 
production of the account books and of the 
power-of.attorney. Hence, tlicy came to the 
conclusion that the evidence of tlie plaintiff’s 
single witness proved the plaintiff’s case of 
borrowing by Thakur Sahdeo Narayan Deo 
on behalf of the estate, and for the benefit 
of the estate. On the question of limitation 
both of them took the view that the order of 
the High Court (Ex. A) did not aff'ect the 
question of limitation. The trial Court passed 
a decree against defendants l and 2 both. 
But, on appeal, the learned Subordinate 
Judge modified the judgment and decree of 
the trial Court by exonerating defendant 1 
and confining the decree as against defen¬ 
dant 2 only. Hence this second upi)cal on 
l^ehalf of defendant 2. It may be notetl that 
the other defendants are not imrties to this 
second appeal, the sole rosjwndcnt being the 
plaintiff in the suit. 

The first question that arises fur consi¬ 
deration in this case is whether the borrow¬ 
ing by Thakur Sahdeo Narayan Deo can 
bind the estate. In this connexion it may be 
recalled that Thakurain Kusum Eumari 
Devi, the adoptive mother of the defendant, 
appellant, was appointed administratrix by 
the High Court. On attaining majority, the 
appellant made an application to this Court 
for being placed in charge of the estate in 
l)ursuance of the directions contained in the 
w'ill of his adoptive father. This Clourt, after 
considering the grounds of objection raised 
on behalf of Thakurain Kusum Kumari Devi, 
passed the following order: 


“We have powei under S. 302, Suece^iion .\ct, 
to direct Ihe administtutrix to hand over tlic jiio- 
perty or to administer the property according to 
such general or special directions iu regard to the 
estate as we may think tit in the cireumstance.' ; 
and the fact that the adopted minor son has now 
attained majority is suffleieut and good reason for 
us to direct that the lady as administratrix do 
hand over possession of the e?tate to the minor son 
and with regard to the future liability as adminis¬ 
tratrix after such handing over and after accounts 
are settled she will be discharged from liability.” 

It is liol ikiiied—as a matter of fact, ii has 
l»een assumed by the Courts below—iliat 
the appellant came in possession of the 
estate in pursuance of tliis Court’s order, 
quoted al)ovo. Now, the (piestion arises 
whether the borrowing by 'f'hakur Sahdeo' 
Narayan Deo, assuming it to have been for 
the benefit of the estate, as the general 
attorney on behalf of Thakurain Knsum. 
Kumari could bind the estate.- A Division 
Bench of the Calcutta Iligli Court in yjcal. 
21G' lias considered the question in great de- 
tail with 1 ‘eference to ihe Knglisli and Indian 
authorities on the subject, and lias come lo 
the conclusion that vlioi-e an executor bor¬ 
rows money in that capneiiy without any 
authority in that beliall <-onlainecl in the 
will itself and without creating a valid 
charge on any portion of tlie proiierty, and 
the estate is benefited by the borrowing, the 
highest right tliat the creditor can claim 
against the estate i.s the right to be subro¬ 
gated to the right of the executor to be in¬ 
demnified out of the estate to the necessary 
extent, and, unless the right of the executor 
to the indemnity is established, the creditor, 
has none against the estate itself. In the 
present case there is no eyidence whether 
the will of the late proptrietor of tlie 
Lakshmipur Estate contained any sanction 
authorising defendant l or any of bis other, 
widows to borrow money for the benefit of' 
the estate; nor is there any direct evidence 
of the fact that tlie lady had authorised the 
executant of tlie handnote, Thakur Sabdeo 
Narayan Deo, by the ])Ower.of-attOrney 
granted in his favour or that the money! 
was utilised for the purposes of the estate. 
The Courts below have decreed tlie suit re¬ 
lying u[)on the presumption to be drawn 
against the defendant from the non-produc¬ 
tion of account hook.s of the e.state anti of 
the ixjwcr-of-attorney, assuming that that 
document is in possession or control of the 
contesting defendant. In this cpnnexion re- 
.ference may bo made to the observations of 

1'. (’32) 19 A. I. B. 19.S2 Cal. 182 ; .'59 Cal. 216 : 
130 I. C. 893, Sri!=Ii Clitindiu Nandi v. Sudbir- 
kri^lina Banerji. 
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their Lordships of the Judicial Comuiitt-eo 
jin 37 ALIi. 557^ to the effect that it is open 
Ito a litigant to refrain from producing any 
Idocuments which he considers irrelevant, 
jaud that, if the opposing litigant is dissatis¬ 
fied, it is for him to apply for an affidavit 
of documents, and he can so obtain inspec¬ 
tion and production of all that appear to 
!him in such affidavit to be relevant and pro- 
jlX!!*. Their Lordships further jxjint out that, 
iif ho fails to do so, neither he, iior the Court 
at his suggestion, is entitled to draw any 
.inference as to the contents of any such 
documents. Tliere is no evidence in this case 
ihat the defendants or any of them were 
called upon to produce any such documents 
as are mode the subject-matter of an adverse 
inference against the appellant. Be that as 
it may, it must be held, on the authority of 
,the ruling of the Calcutta High Court, refer, 
ji'ed to above, that neither the defendant- 
lappcUaut nor his estate is liable for the 
Imoney sought to be recovered from them. 
This is not a suit of the nature indicated in 
that ruling of the Calcutta High Court, 
namely, to establish the right to be subroga. 
ted to the right of the administratrix to be 
indemnified out of the estate in the hands 
of defendant l or defendant 2 . Mr. G. C. 
Mukherji on behalf of the plaintiff-respon¬ 
dent contended that the administratrix bad 
not been removed by the order of the High 
Court, nor discharged. I am not sure whether 
this contention is correct. But, even assuming 
that this contention is correct, the plaintiff 
could get a relief only against the estate in 
her hands, if be had framed his suit and 
made the necessary allegations in his plaint 
on that basis; but, as already indicated, the 
suit is a simple one for money on the basis 
of the handnote aforesaid. In such a suit it 
is not iwsaible to grant the appropriate re¬ 
lief; nor it is possible at this late stage to 
convert the simple money suit into one for 
enforcing the indemnity by right of subro¬ 
gation which the plaintiff might possibly 
claim. It may also be stated that no such 
application for amendment of the pleadings 
had been made before us, assuming that it 
could be granted. 

On the question of limitation also, the 
plaintiff’s suit must fail. The suit can be 
held to^ be within time only if it can be 
shown that the endoi-sement of payment 
made on 5tb September 1938, had been made 
by the duly authorised agent of the adminis- 

2. (’16) 2 A. 1. R. 1915 P. C. 96 : 37 All. 557 : 42 
I. A. 202: 30 I. C. 299 (P. C.), Mt. Bilas Kunwar 
V. Desraj Ranjit Singh. 


tratrix in that behalf. But it has not been 
shown by the plaintiff that the administra¬ 
trix was there in charge of the estate on 5th 
September 1938, that is to say, even after the 
High Court had directed her to make over 
charge of the estate to the defendant-appel- 
lant nor is there any evidence to the effect 
that the administratrix, or the contesting 
defendant, had authorised the said Thakur 
Sahdeo Narayan Deo to make the part pay¬ 
ments and the endorsements extending the 
period of limitation. 

In my judgment, for the reasons afore¬ 
said, the suit should have been dismissed, 
and the judgment and the decree to the con¬ 
trary passed by the Courts below are erro- 
neous in law. The appeal is accordingly 
allowed, ;iud the suit dismissed with costs 
throughout. 

Fazl Ali C. J. — I agree. 

V. B. Appeal allowed. 


[Case No. 22.] 

A. I. R. (33) 1946 Patna 68 
Fazl Ali C. J. and Manohar Lall J. 

Coiv-viissioner of IncotneUax, B. db O. 

— Applicant 

V. 

Jainarain Jagannath — Respondent. 

Misc. Judicial Case No. 8 of 1946, Decided on 
Idth August 1945. 

•Income-tax Act (1922), S. 10 (2) (ix)—Hindu 
undivided family business — Remuneration to 
members for services rendered if not unreason¬ 
able or excessive and is not device to escape 
income-tax is legally deductible expense. 

The question whether the amount paid to mem¬ 
bers of a Hindu undivided family by way of remu¬ 
neration for services rendered in the Joint family 
business can be legitimately deducted in computing 
the profits of the business wiH very largely depend 
upon the particular facts of each case but the 
amount paid can be legitimately deducted if it is 
found to be a bona fide payment to a 6o)ta fide 
employee for services actually rendered by him and 
is not excessive or unreasonable and is not a device 
to escape the income-tax : Case law referred, 

CP 68 C 2 ; P 69 C 2 ; P 70 C 1] 

S. N. Diitt — for Applicant. 

S. K. Maetimdar —• for Bespondent. 

Fazl Ali C. J. — This case has been re¬ 
ferred to us under s. 66 (l). Income-tax Act, 
on the application of the Commissioner of 
Income-tax for the decision of the following 
question ; 

“Can the amount paid to members of a Hindu 
undivided family by way of remuneration for ser¬ 
vices rendered in the business of the family be, 
legitimately deducted in computing the profit of 
the business..” 

The assessee in this case is a Hindu undivi¬ 
ded family which, it is stated in the order 
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of the Income-tax Officer, is the l^iggest 
wholesale dealer in grain and grocery in the 
district ot Manbhum. It apiiears that several 
members of this family worked in the busi¬ 
ness carried on by the family and a sum of 
Rs. 8,901 was paid to them, the payments 
being described as salary. The* Tribunal has 
found that the sum paid ns salary was not 
excessive or unreasonable and this finding 
is borne out by the fact that the gross pro- 
fits made by the family during the year was 
Rs. 17,42,182. The assessee’s claim was that 
the whole of the sura should be deducted in 
computing the profits of the business, where, 
as it was contended on behalf of the Income- 
tax department that this claim should he 
disallowed on the ground that the payments 
in question amounted to distribution of pro¬ 
fits among the members of the family. The 
Tribunal has upheld tlie assessec’s conten¬ 
tion. 

In 7 I. T. C. 20^ the question referred to 
the Calcutta High Court in 1933 was whether 
the remuneration paid to the members of a 
Hindu undivided family was to be assessed 
as an income of the individual members or 
as an income of the family, but since the 
Commissioner found as a fact in that case 
that the alleged salarie.s were not l/07ia fide 
payments to bona fide employees of the 
business but merely a device to escajie 
income-tax, the High Court returned the 
reference as not raising any question of law 
and hence incompetent. No other case in¬ 
volving the precise question which arises 
now before us has been brought to our 
notice, but a similar question, namely, as to 
whether, and, if so, under w’hat circum- 
stances salaries paid to the partners of a 
firm are admissible deductions has been 
raised and decided in a number of cases and 
some of these may he usefully referred to 
here. In 1 I. T. c. 17G" it was held that on 
the facta there'stated by the Commissioner 
the drawings of the partners by whatever 
name they were described were part of the 
profits and therefore taxable. In 4 i. t. c. 
171* it waa^held by the Nagpur High Court 
that remuneration paid to a partner doing 
business in his individual capacity for ser- 
vices rendered to the firm would be a legi- 
timate deduction from the assessable income 
of the firm; but sums paid to a partner as 

1. ('33) 7 I. T. 0. 20 (Cal.), B. K. Paul & Co. v. 

Commr. of locome-tar, Bengal. 

2. (’22) 1 I. T 0. 176 (Mad.). B. S. Mining Co. v. 

Commr. of Inoome-tax, Madras. 

3. (’29) 4 I.T.C. 171 (N(^.), Ramkrbhna Bamnatb 

Firm of Tirota ▼. Commr. of Inoome-tax, C. P. & 

Berar. 


such styled commission, pagdi (bonus or 
inesent) or by any other name would he 
simply the pro6ts of the firm appropriated 
among the owners after they had been earn¬ 
ed. Again it was held by the Lahore High 
Coiu’b in 5 I. T. C. 254^ that salary charged 
by working partnei-s in a firm would be ad¬ 
missible as a deduction in the computation 
of the profits of the firm under s. 10 (2) (ix) 
if those partners were true employees and 
the jjayment of salary to them was bojia 
fide and not a device to escape income-tax. 
The learned Judges who decided the case 
went on to say tlintAvhetbcr the particular 
ixirtnors were in fact true employees or 
whether the payments of salary were a 
device to escape income-tax was a question 
of fact to l)c decided by the Commissioner. 
These deci.sion.s, in m\- ojiinion. lay down 
the general principle in correct terms though 
they are now )nore or le.'^s of an academic 
interest only, in so far as partnei-ships 
governed by the Partnership Act are con- 
cerned ina.smucli as pi-ovi-^ion has been 
inserted in the pre.sent Act disallowing 
“any allowance in rc‘5p(ict ain payment 
by way of intcre.st, salary, commission or 
remuneration made b\- a tirm to an\- part¬ 
ner of the firm" Isce S. 10, cl. (i), sub-cb (b)). 
It was contended by the learned counsel for 
the Income-tax department that in view 
of this provision the question referred to u.s 
must he answered in the negative; but I do 
not agree with tiiis contention. The new 
provision must bo road with S. 2, sub.cJ. (GlO 
which states that “firm,’’ "partner" ‘’part¬ 
nership’’ have the .same meanings respec¬ 
tively as in the Partnership Act of 19 . 32 . 
No distinct provision'has yet been madi 
about Hindu joint family trading firms to 
which the Partnership Act does not app]\ 
and in my judgment, the principles under¬ 
lying the decisions to which I have referred 
are still applicable to them. In my opinion 
the true position has been correctly stated 
by the Tribunal in these words : 

‘ In a Hindu undivided family no jnember is 
bound to work in the bu-,iness of tbe Hindu un- 
divid^ family and if an nllowance has been made 
to a junior member on contractual basid for actual 
work done and tbe amount is not excessive and is 
reasonable, the amount paid is allowable as a de¬ 
duction." 

A member of a joint family might conceiv¬ 
ably do business in his individual capacity 
and in that capacity might render services 
to the joint family trading firm in consi- 

4. (’31) 18 A. I. R, 1931 Lab. 341 : 12 Lab. 663 : 

134 I. C. 198 : 5 I.T.C. 254, Electric and Dental 

Stores V. Commr. of Income-tax, Punjab. 
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•cJeiation of which the firm might pay him 
^such remuneration as it would pay to an 
outsider. If such remuneration is not 
excessive and is reasonable and is not a 
device to escape income-tax, then it will be 
'a legitimate deduction. If. on the other 
hand, the amount paid to an individual 
member of a family is unreasonably high 
and disproportionate to the services rendered 
by him, then it may be treated as part of 
the profits of the firm distributed in a parti¬ 
cular manner. In my opinion in view of the 
findings arrived at by the Tribunal the sum 
in question must be held to iiave been legi¬ 
timately deducted, but as the question which 
has been formulated by the Tribunal is in 
general terms, I would answer it by saying 
that the exact reply to the question will very 
largely depend upon the facts of each case 
but the amount paid can be legitimately 
deducted if is found to be a hona fide pay¬ 
ment to a hona fide employee for services 
actually rendered and is not excessive or 
unreasonable and is not a device to escape 
the income-tax. The costs of the reference 
will be borne by the department. The 
assessce will be entitled to his costs w'bich 
we assess at Rs'. 250. 

Manohar Lall J. — I agree. 

R.K. Reference ansxoered. 

[Case No. 23.] 

A. I. R. (33) 1946 Patna 70 
Pazl Ali C. j. and Ray J. 

Nagarchand Goenka — Defendant — 

Appellant 

V, 

Surendra Nath Sarkar —Plaintiff — 

Respondent. 

-Appeal No. 118 of 1945, Decided on 7th August 
1945, from original order of Sub-Judge, Purnea, 
D/- 9th March 1945. 

(a) Arbitration Act (1940), Ss. 20 and 41 (b) 
—Application under S. 20 (1)—Notices under 
S. 20 (3) not served—Court has jurisdiction to 
appoint Receiver. 

In a proceeding under the Arbitration Act, the 
Court has got power to appoint a Receiver when an 
application under S. 20 (1) has been made, even 
thoughno notices have been served on the parties as 
required under S. 20 (3) and though the proceed¬ 
ings have not become arbitration proceedings. 

Held, on facts and in the circumstances of the 
oa«e that the order appointing a Receiver was 
quite justified. [P 72 C 1, 2; P 73 C 1, 2] 

(b) Arbitration Act (1940), S. 20 (5)—‘Arbi¬ 
tration’—Scope of. 

The word ‘arbitration’ occurring after the word 
‘thereafter’ in sub*s. (5) of S. 20 means the 
arbitration by the arbitrator or arbitrators ap¬ 
pointed in accordance with the provisions of the 
preceding sub-s. (4). [P 73 C 2] 


B. Oi De —for Respondent. 

Ray J_This is the defendant’s appeal 

against an order appointing a Receiver of a 
partnership business constituted under cir¬ 
cumstances hereafter described. This order 
was passed oa the application of the plain¬ 
tiff in a proceeding under S. 20, Arbitration 
Act (10 (X] of 1940). The facts giving rise 
to the cause of action for the plaintiff-res- 
pondent’s suit are shortly these: The plain¬ 
tiff, Surendra Nath Sarkar, is the sole and 
absolute proprietor of several business con¬ 
cerns known as the Galgalia Rice Mills 
at Islampur, P. S. Islampur and the Jute 
Presses at Galgalia, Thakurganj and Islam¬ 
pur, District Purnea. The defendant Nagar- 
chaud Goenka is a big business man being 
the proprietor of several other concerns. 
For better management,of the plaintiff’s 
business, the parties entered into a partner, 
ship on and from 9th February 1943, for a 
period of three years. The terms of the 
partnership w’ere later incorporated into a 
deed which was fully exebuted and registered 
by both parties on 4th June 1948, and the 
firm name and style of the partnership was 
adopted as Galgalia Rice and Oil Mills and 
N. C. Rice Mills. According to the terms of 
the partnership, the present appellant was 
left in the sole and absolute charge of the 
business being entirely responsible for the 
eflScient and smooth management thereof 
and thus became the managing partner. By 
the terms of the said partnership the res¬ 
pondent was not ordinarily to interfere in 
the management of the partnership firm. 

Some very important terms of the part¬ 
nership relevant for the purposes of this 
case are set out herein below: (a) That 
each of the partners was to contribute 
Es. 1,51,000 towards the working capital of 
the business within a prescribed time; (b) 
That the managing partner'Goenka would 
get a budget estimate duly prepared and 
have the same approved by the plaintiff; 
(c) That Goenka would furnish Sarkar every 
month with abstracts of accountf; (d) That 
Goenka should every year prepare a profit 
and loss statement of the business and 
submit the same to Sarkar for scrutiny; (e) 
That the accounts of the firm should be 
duly adjusted and audited within the time 
mentioned in the deed; (f) That none of 
the partners should utilise any asset or 
goodwill of the firm in connexion with any 
other business of similar nature either on 
their own account or on behalf of any other 
person, firm or company; and that according 
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to para. 20 of the partnership deed, it is 
provided that if any of the partners com¬ 
mitted any breach, non-observance or non- 
performance of any of the terms of the 
partnership, the other partner should give 
him notice requiring him to make amends 
within a month of the receipt thereof, and in 
case the breaclies, etc., are not remedied, the 
partner aggrieved might, notwithstanding 
anything contained in the deed, forthwith 
determine the partnership by notice in writ¬ 
ing and on such determination the firm 
should be deemed to stand dissolved. 

In pursuance to the arrangement between 
the parties, the plaintiff paid Rs. 1,51,000 as 
agreed upon towards the fund for capital 
outlay of the business. The defendant ap- 
pellant entered into management without 
any interference by the plaintiff-respondent. 
Sometime after the plaintiff came to dis- 
cover that the defendant did not comply 
with the partnership covenants. This led to 
acute differences between the parties in con¬ 
sequence whereof the plaintiff by a notice 
dated 13th November 1944, called upon the 
defendant to make amends for liis defaults 
in observance of the terms of the partner¬ 
ship within the prescribed time. 

It is then alleged that notwithstanding 
bis notice, the api)ellant failed to make 
necessary amends, and hence the respondent 
exercised bis right of determining the part¬ 
nership by a written notice, and that the 
partnership, therefore, stands dissolved. The 
plaintiff thereupon started the proceeding. 
Thinking that he could not institute a suit 
for dissolution of partnership and winding 
up of the business under the provisions of 
the Indian Partnership Act inasmuch as ac¬ 
cording to Art. 26 of the deed of partnership 
it was agreed as between them that any 
dispute or difference which may arise be¬ 
tween them with regard to the construction, 
meaning and effect of these presents or any 
part thereof or respecting the accounts pro- 
fits or losses of the business or the rights 
and liabilities of the partners under these 
presents or the dissolution or winding up of 
the business or any other matter relating to 
the firm or its affairs, shall be referred to 
arbitration in accordance with the provi¬ 
sions of the Arbitration Act or any other 
law for the time being in force. Along with 
the petition for reference to arbitration 
which has since been registered as a plaint, 
the respondent filed an application for ap! 
pointmont of a Eoceiver to take charge of 
the business pending disposal of the case and 
the learned Subordinate Judge appointed a 


Receiver by bis ex parte order dated 13th 
January 1945. The appellant on receipt of a 
notice later appeared and put in his objec¬ 
tion against such apix)intnient. and the 
learned Subordinate Judge after liearing 
both parties lias passed the order under ap. 
peal on 9th March 1945. The defendant has, 
therefore, preferred this appeal. 

The following contentions were urged be¬ 
fore us, viz., (I) that in a proceeding under 
the Arbitration Act the Court lias no juris¬ 
diction to appoint a Receiver until actual 
reference to arbitration is niade, or, in 
other words, until the arbitration actually 
commences; (2) that there could be.no dis¬ 
solution of tlio partnership except by a 
regular suit under the Pavtner.ship Act and 
(3) that the facts and circumstances of the 
case do not make out sufficient cause for 
holding that it is just and convenient to 
appoint a Receiver. 

I shall take up the last ground first. Mr. 
Baldeo Sahay appearing for the appellant 
urges that there is no finding recorded l<y 
the Subordinate Judge of any dishone.'^t con¬ 
duct on the part of hi.s client in relation to 
his management of the business, nor is there 
any finding that continuance of the manage¬ 
ment in his hands will tend to deteriorate, 
destroy or otherwise cause any irreparable 
injury to the business, and that in any view 
of the case, there being a clause in tbe deed 
of partnership by which tbe aggrieved part¬ 
ner, namely, the respondent can be compen¬ 
sated by damages, there is no good ground 
for dispossessing tbe appellant from the 
management of the business. The appellant 
being a very substantial man of great busi- 
ness dexterity, tbe business is safe in his 
hands and also the interest of the re.spondent. 
He further contended A'cry strongly that the 
appointment of a practising pleader as Re- 
ceiver of business concerns like those of tbe 
present is simply unwise and detrimental to 
the interest of his client who, having inves¬ 
ted RS. 1,51,000 as a part of his capital out¬ 
lay for tbe management of this business, 
expects good outturn.. 

True it is that the parties have not gone 
into evidence before the Subordinate Judge, 
nor has he given any definite finding with 
regard to tbe allegations and counter-allega- 
tions of the parties in relation to the charges 
levelled against the api)cllant's management. 
And tbe Subordinate Judge, relying upon 
the admissions of the parties and certain 
documents tbe genuineness of which has not 
been challenged either before him or before 
118 , has come to his own conclusion that 
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prima facie lliet'C Jire ^ulViciont grounds to 
prov»‘ that/ it would be dangerous to allow 
the aj/i ('llant to continue in charge of the 
bupinoff^?. Ho, thoreforc', hf)I<ls that it is noth, 
ing but jnpt anti convenient to api^nt a 
Ik'Ceiver under tlio circumstances of this 
case. I emiivh- agree with his conclusions. 
Xon-oirsorvanco of certaiu very important 
terms in iho deed of partnership such as (l) 
failure to iH’ei>aro a budget aird to secure 
ai'jn'oval rlureof by the res[jondGnt, (2) de- 
fault in submitting monthly abstracts of 
accounts, <<i) failure to prepare annual state¬ 
ment of rrotit and loss, (4) omission to get 
tbe accounts audited by the auditor named 
in the partncrshi|> deed is admitted by the 
appellant, but he gives some reasons which 
are advanced by way of explaining the 
lu eaclirs of covenants, namely, that on ac¬ 
count or war conditions and the mills being 
under the absolute control of the Government 
and llieir being engaged to perform Govern¬ 
ment contracts in purchasing paddy and 
supplying milled rice, the conditions could 
not be observed. The explanation is not at 
all convincing. I am inclined to think that, 
on the contrary, if tbe entire business car¬ 
ried on by tlie Orm is controlled by the 
(tovernment agencies, there should be no 
j»lace for black marketting and there should 
be no uncertainty about the details of the 
husincps and it would be rather easier to 
fullill the terms and conditions of the part- 
norship deed. In a big business concern like 
this non-observance of the above conditions 
raises grave suspicion as to the honesty of 
the I'artner in charge. It would not be pro- 
iitablc for the appellant, so far as bis chance 
of success before the arbitrator is concerned 
that the Court should come to any definite 
tinding at this stage as to the charges laid 
at his dooi’ by the respondent. Nor is it ad¬ 
visable to convert a summary proceeding 
like the present one into a regular trial. 

Besides mere breaches and non-obser¬ 
vance of the terms of tbe partnership, there 
are certain charges of dishonesty too against 
the appellant. I will mention only one such 
us will be quite sufficient for the purpose of 
coming to a decision in this appeal. It is 
said that the manager of the Goenka Com¬ 
pany. a business concern belonging to the 
appellant, in his own individual capacity 
having nothing to do with the present part¬ 
nership concern, took on giving a receipt 
60,000 bags of rice from the firm Galgalia 
Rice Mills. The receipt is in favour of tbe 
manager of tbe Galgalia Rice Mills, but no 
price is paid to them. The resiwndent hav¬ 


ing come to know of this started correspond¬ 
ing with the Goenka Company for payment 
of the price, and the reply was that the re¬ 
ceipt had been granted under a misconcep- 
tion, and no rice had in fact been taken from 
the Galgalia Rice ^lills. Mr. Baldeo Sahay 
urges that it is impossible that 50,000 bags 
of rice could be taken from Galgalia rail- 
way station without, there being permits for 
wagons and without there being other ac¬ 
counts of tbe railway company showing the 
transport and that the rice concerned was in 
fact purchased by the Goenka Company from 
various other places and the accounts of the 
mills do not show that in fact the rice was 
so taken. Mr. Sahay fails to notice that the 
entire business being under the absolute 
control of his client and the accounts being 
of his own making and the place, time and 
manner of transport being quite unknown 
to the resiwndent, it^ was not possible for 
him particularly, at this stage, and in a 
summary proceeding like this, to prove more 
than producing the receipt of tbe manager 
of the Goenka Company the genuineness of 
which is not challenged either in the Court 
below or here before us. It is needless to 
come to any definite finding as to whether 
the rice had in fact been taken without pay¬ 
ment of price from tbe Galgalia Rico Mills. 
This is a matter which will be dealt with by 
the arbitrator in course of winding up of 
the partnership business. But it remains 
quite certain that the transaction is shrou¬ 
ded in mystery and the incident lends a 
great support to the apprehension of the 
respondent that the business will deteriorate 
irreparably to his utter loss if the manage¬ 
ment of tbe defendant continues. 

The apprehension that the business may 
sufifer to some extent in tbe hands of practis¬ 
ing lawyer on account of his absence of 
business skill may not be quite unfounded, 
but the redeeming feature in this case is 
that it is freely admitted at tbe bar that the 
mills are employed solely in turning out 
contracts of the Government, and the busi¬ 
ness, therefore, being of a certain and stereo¬ 
typed character does not require much skill. 
It is also to be borne in mind that in view 
of the very strange feelings between the 
I^arties, it would be unsafe, so far as the 
interest of the respondent is concerned, to 
put the mills iu charge of the appellant who 
is only a working partner and has no inte¬ 
rest in tbe mills, machines, machineries, 
buildings, structures etc., which it is alleged 
are worth about 5 lakhs. In my view, there 
fore, so far as the facts and circumstanoei 
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jof this case go, it is nothing but just and 
Iconvenient to appoint a Eeceiver. 

I shall now deal with the point of law 
raised by Mr. Baldeo Sahay which if correct 
will go to the very root of the matter. He 
challenges the Court’s jurisdiction to appoint 
a Receiver at this stage of the proceeding. 
He contends that it is according to S. 41 (b), 
Arbitration Act (10 [x] of 1940) that the 
Court shall have, for the purpose of, and in 
relation to arbitration proceedings, the same 
power of making orders in respect of any of 
the matters set out in Sch. 2 as it has for 
the purpose of, and in relation to, any pro¬ 
ceedings before the Court. The appointment 
of a Receiver being enumerated in cl. (4) of 
Sch. 2, he argues that the power to appoint 
a Receiver accrues only after the proceeding 
becomes an arbitration proceeding within 
the meaning of this section. According to 
him a proceeding becomes an arbitration 
proceeding not with the commencement of 
Ming an application under s. 20 of the Act 
but only after notice of such an application 
is given to all parties concerned, and where 
no sufficient cause is shown, the Court 
orders an agreement to be filed and makes 
an order of reference to the arbitrators 
appointed by the parties or otherwise. For 
this contention of his he relies upon sub. 
as. (8), (4) and (6) of s. 20 and lays stress 
upon the word “Thereafter” with which 
Bub-B. (5) begins. Sub-section & reads: 

“Thereaftec the arbitration ehaU proceed in ac. 
oordanoe with, and shall be governed by, the other 
provisiODB of this Act so far as they can be m^e 
applioable." 

“Thereafter” has certainly reference to the 
previous sub-clauses which iu substance say 
that as soon as an application in writing is 
filed under s. 20 of the Act, it shall bo num¬ 
bered and registered as a suit between one 
or more parties; on such an application 
being made, the Court shall direct notice 
thereof to be given to the parties concerned 
to show cause within the time specified and 
when no cause is shown a reference is made 
to the arbitrators. This is a contention with 
which 1 am unable to agree. This amounts 
to putting a very narrow construction on 
the words “arbitration proceedings” in B. 4i 
(b). The proceeding is initiated according to 
B. 20 by the filing of an application in writ, 
ing when the conditions requisite in aub.s. (l) 
of B. 20 arises. That sub-section leaves no 
room for doubt that the object of the pro- 
oeedlng is to enforce an agreement for arbi. 
tration with respect to tiie subjeot-matter of 
the agreement or any part of it in case of 
1946 P/IO A 11 
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differences or disputes between the parties. 
Therefore, it is a proceeding for arbitration 
from the very start. The word “arbitration" 
occurring after the word “thereafter” in sub. 
3. (5) means the arbitration by the arbitrator 
or arbitrators appointed in accordance with 
the provisions of the .preceding sub-s. ( 4 ). 
Furthermore, there is a great danger in 
putting such a narrow construction upon the 
words “arbitration proceedings.” Because if 
the contention of Mr. Baldeo Sahay is ac. 
cepted, the Court will be completely power- 
less to pass any order for the preservation 
or safety of the properties in dispute involved 
in the subject-matter of the agreement for 
arbitration, and the opposite party may 
take his own time in showing cause why the 
agreement should not be filed and reference 
should not be made to the arbitrators by 
which time the entire property may be com¬ 
pletely wasted. In that case there will be no 
point in empowering the Court either to 
appoint an arbitrator or to pass an order of 
injunction by way of saving the property 
concerned long after the proceeding began. 
I am, therefore, of opinion that this conten- 
tion of the appellant’s learned advocate has 
no force. 

The other contention of law is that the 
plaintiff in order to attract the provisions 
enabling him to get a Receiver appointed 
during the pendency of the suit should have 
filed a suit for dissolution of partnership under 
the Partnership Act. He, not having done so, 
cannot get the Court exercise the power of 
appointing a Receiver. The fate of this con¬ 
tention depends upon that of the other one 
that I have just now dealt with. Besides, it 
is noticeable that the parties having agreed 
to refer their dispute about, amongst other 
matters, dissolution of the partnership, any 
suit except through the machinery provided 
in the Arbitration Act is barred under s. 34 , 
Arbitration Act. The present proceeding is 
one for dissolution of the partnership through 
the arbitration proceedings controlled by the 
Court. The distinction between this suit and 
a suit under the Partnership Act for dissolu. 
tion is a mere matter of form and not of 
substance. This contention, therefore, also 
fails. It has further to be noticed that the 
contracted partnership being for three years 
only, it is to terminate automatically by 9 th 
February next, and therefore the balance of 
convenience is in favour of maintaining the 
present state of things. Any change for a 
short period may prove injurious to the 
business or in the long run complicate 
matters relating to termination of partner- 
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ship. In the result, I would dismiss this 
appeal with costs and uphold the order of 
the learned Subordinate Judge. 

Fazl Ali C. J.—I agree. 

v.B. Appeal dismissed. 


[ Case No. 24.] 

A. I. R. (33) 1916 Patna 74 

Fazl Ali C, J. and Rat J. 

Ram Raj Chaudhury and another 

Petitioners 

V. 

Emperor. 

Criminal Revn. No. 807 of 1945, Decided on 
26tb July 1945, from order of Sessions Judge, 
Sbababad, D/. 25th April 1945. 

Penal Code (1860), S. 212— Section 212 does 
not apply where person harboured is not 
known to be criminal. 

Section 212 applies to the harbouring of persons 
who have actually committed an offence. It does 
not apply to the harbouring of persons not being 
criminals, who merely abscond to avoid or delay a 
judicial investigation. Therefore, where there is no 
evidence showing that the accused knew or bad 
reason to believe that the person harboured bad 
committed any offence, he cannot be convicted 
under S. 212. fP 74 C 2] 

Penal Code — 

(■45) Ratan La), S. 212, N. 2, P. 528. 

(’36) Gour, S. 212, N. 2324, P. 747. 

Mrs. Dharmshila Lall — for Petitioners. 

Oovemment Pleader — for the Crown. 

Fazl Ali C. J. — The petitioners have 
been convicted under s. 212, Penal Code, 
and sentenced to one year’s rigorous impri¬ 
sonment on a charge of harbouring one 
Prithvi Ahir, who is said to have been con¬ 
cerned in a serious dacoity committed in 
July 1942, with the intention of screening 
him from legal punishment. From the judg¬ 
ments of the Courts below, it appears that 
the Sub-Inspector in charge of Nawanagar 
police-station, having received confidential 
information that Prithvi Ahir was conceal, 
ing himself in village Barasar, proceeded to 
that village, and at about 2 A. M. he found 
Prithvi Ahir and three others including the 
two petitioners sleeping in a marai in front 
of the house of the accused. According to 
the prosecution, the mai-ai belonged to the 
petitioners, and, though the evidence on the 
point is not conclusive, it may for the pur¬ 
pose of deciding this application be assumed 
that the petitioners were its owners. The 
crucial question in this case is whether the 
petitioners knew or had reason to believe 
that Prithvi bad committed an offence of 
dacoity. Neither of the Courts below has 
referred to any direct evidence on this 


point, but they have merely inferred from 
certain circumstances that the petitioners 
must have known that Prithvi was con- 
earned in the alleged dacoity. The learned 
Sessions Judge in dealing with this matter 
observes ; 

“This man Prithvi, it appears, belongs to Shah- 
pur jurisdiction, but it can hardly be supposed from 
the place and circumstances in which be was 
arrested that the accused were unaware of his 
identity or antecedents. The evidence is that both 
the appellants were found sleeping along with 
Prithvi and Joga Eandu in the same marai. It is 
inconceivable that Prithvi would thus have been 
sheltered by the accused in their marai if he was 
merely a stranger to them; and there can be no 
doubt, in my opinion, in all these circumstances 
that the appellants knew that he was a proclaimed 
absconder and bad knowingly harboured bim in 
their marai." 

The learned Sessions Judge has put the 
prosecution case at its highest but, in my 
opinion, the circumstances referred to by 
him do not conclusively show that the peti¬ 
tioners knew, or had reason to believe that 
Prithvi had committed a dacoity. It has 
been pointed out in a number of cases that 
S, 212 applies to the harbouring of persons 
who have actually committed an offence, 
and it does not apply to the harbouring of 
persons not being criminals, who merely 
abscond to avoid or delay a judicial investi¬ 
gation. There is really no clear evidence to 
show that the petitioners knew that Prithvi 
was a proclaimed absconder. Buteven if they 
did, it does not follow that they knew that 
he had in fact committed an offence ofl 
dacoity. The point which arises in this case' 
arose in another case in this Court, which 
related to the conviction of one Jang Baha¬ 
dur; and Meredith J. dealt with it in this 
way: 

“There is another aspect of the case which has 
been lost sight of by the Courts below. The prose¬ 
cution was premature. Section 212 says nothing 
about the harbouring of an absconder or an accused 
person. It renders punishable only the harbouring 
of a person when it is known or there is reason to 
believe that he is the offender. Thefirstthingto be 
proved in a case under this section is that an 
ofience has been committed by the person har¬ 
boured. Jang Bahadur's trial, however, has not 
yet been concluded. Until actually convicted, heis, 
like every one else, entitled to the presumption 
that he is innocent. Only the Conrt can say in doe 
course whether he is actually an offender or not. 
The Court has not yet said that ; and until the 
Court has pronounced upon the fact, a prosecution 
for harbouring bim is clearly premature. The 
proper coarse would have been to hold up this ease 
under S. 212 until the conclusion of Jang Bahadur's 
trial, when it might have proceeded in the event 
of his conviction, but obviously not otherwise.” 

I am clearly of the opinion that this con¬ 
viction cannot be supported, and I wouldi 
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therefore, allow this application and set 
aside the conviction and sentence of the 
petitioners. 

Ray J. — I agree. 

V.B. Order accordinglg. 

[Case No. 25.] 

A. I. R. (33) 1946 Patna 75 
Varma J. 

Bansidhar and another — Appellants 

V. 

Emperor. 

Criminal Ref. No. 71 of 1945, Decided on 9tb 
November 1945, mode by First Addl. Sessions 
Judge, Monghyr, D/- 14tb September 1945. 

Defence of India Rules (1939), R. 81 (4) 
Conviction under, read with S. 3, Bibar Cotton 
Cloth and Yam Control Order — Delay in 
giving cash memo in all probability owing to 

unauthorised intervention of police_Dealer 

should not be convicted—Penal Code, S. 95, 

Where the only fact which could bring the dealer 
within the misebief of B. 81 (4) was the delay 
in granting a cash memo next morning instead of 
on the night of the transaction, which in all pro* 
bability was caused by the intervention of the Sub- 
Inspector of Polioe, who was not authorised to take 
steps in the matter, the dealer should not be con¬ 
victed. Section 95, Penal Code, can be utilised in 
such a case. [P 76 C 1) 

Rajkishore Prasad and Ugra Singh — 

for the Reference. 

Qovernment Pleader — against the Reference. 

Order. —The petitionees have been con- 
victed under R. 8 i (4), Defence of India 
Buies, read with s. 3, Bihar Cotton Cloth 
and Yam Control Order. The charge against 
them was that they failed to give cash 
memo to purchasers Mannu Modi, Govind 
Modi and Masudan Modi for purchases 
made by them and thereby committed an 
offence under R. 81 (4), etc. The date of the 
occurrence in the charge is 13th February 
1946. The prosecution story is that an Assis¬ 
tant Sub-Inspector of Police on getting some 
report came near the shop of the petitioners 
and noticed a bullock cart loaded with six 
bags of cloth said to belong to Mannu Modi 
of Parsada. The cart was standing in front 
of Benarsi Modi’s shop. The Assistant Sub- 
Inspector demanded the permit of the Sub- 
divisional Officer and the cash memo. 
Mannu Modi could not produce them. Then 
the Assistant Sub-Inspector seized the cloth 
in the presence of Benarsi Modi, prepared 
a list and then took him to the police, 
station. The Sub-Inspector visited the shop 
on 14th i%bruary 1946. He found that three 
cash memos were issued. He also got from 
the petitipners three permits, Exs. 7, 8 and 9 
.and this was between 8 and 9 A. m. in the 


morning of 14th February. The date of 
occurrence is said to be the previous day 
between 8 and 8-80 P. M. The learned first 
Additional Sessions Judge has pointed out 
certain illegalities in the procedure and re- 
commended that the conviction and sentence 
should be set aside. In fact he points out that 
the charge was defective but ho himself does 
not attach much importance to that defect. 
But then he lays emphasis upon the fact that 
seizure was by a person not authorised by 
the law and that the examination of Bansi¬ 
dhar under S. 342, Criminal P. C., through a 
pleader was not proper. But apart from 
these grounds, what strikes me is that the 
condition of the licence, for infringement of 
which the petitioners have been convicted, 
runs as follows : 

“All licensees (except bolder of hawker’s licence) 

shall issue to every customer a correct receipt_ 

cash or credit memo, or invoice, as the case may 
be, in which is set forth clearly the name, the 
licence number, police-station, subdivision and 
district of the licensee as well as the ■quantity of 
cloth and/or yard sold, the rate charged, the total 
amount charged and the date of transaction. A 
duplicate of each such receipt, memo, or invoice 
shall be maintained and made available for inspec- 
tion when required.’’ 

Can it be said that the condition has not 
been satisfied ? The trial Court has observed 
in his judgment: 

“It is admitted that the three cash memos 
Exs. 4, 5 and 6 were issued next morning in accor- 
dance with the permits granted by the S. D. 0. 
Exs. 7, 8 and 9. I have examined the three cash 
memos and I find that as usual, details of each 
kind of cloth, their quantities and rate of each have 
been mentioned therein and in fact it must have 
taken some time to write them out, as each cash 
memo occupies the whole of a half paper of fool- 
scape size, perhaps larger. The accused had 
pleaded that the three dealers were supplied cloth 
in accordance with the S. D. O.’s permit, and as 
there was great rush and much work to do, the 
cash memos could not be issued in the night and 
they were issued next morning. It is admitted that 
out of the three dealers, who were supplied the 
cloth, two remained behind to take the cash memos 
(which were really Bijaks) and only one, viz., Mamu 
Modi, was carrying the cloth when he was cauebt 
by the police.** 

Later on he says, 

“the facts indicate that the ofience has really been 
of a technical nature and so 1 take a lenient view 
of wbat they have done.’* 

Now, it ia not clear as to how long before 
the police arrived on the scene the transac¬ 
tions had taken place. On the back of the 
permits themselves there is a sort of receipt 
noted. The learned Magistrate himself ad¬ 
mits that it was a fairly large transaction 
and the making out of the cash memos 
must have taken some time. He, however, 
says that a technical offence has been com- 



76 Patna Puranmai, 

mitted. But he has lost sight of the fact 
that when two of the traders remained be- 
hind to take the cash memos, the idea was 
to get them from the petitioners, and it 
must also be remembered that the arrival of 
the police must have disturbed the routine 
work of the shop. The only element upon 
which stress has been laid in the judgment 
and by the Government Pleader before me 
is that the cash memos were not handed 
over that very night, and for that the com> 
ing in of the Assistant Sub-Inspector of 
Police, who, as the Judge points out, has 
not been proved to be one of the officers 
authorised to take steps in such matters, 
must have contributed towards the delay. 
The learned Magistrate himself observes 
that an offence under R. 81 (4), Defence of 
India Rules, may be of two kinds, (l) deli- 
berate and dishonest refusal to grant a pash 
memo and (2) failure, which is not dis¬ 
honest or deliberate under certain extenuat- 
ing circumstances. He observes that the 
present case appears to be of the second 
kind. So, according to the learned Magis¬ 
trate there was no dishonesty in issuing cash 
memo and the papers of’the shop were found 
in order. The only fact that could have 
brought the petitioners within the mischief 
of the rule was the delay in granting the cash 
memo, and that delay may well have been 
caused by the intervention of the Assistant 
Sub-Inspector at the time or immediately 
after the transaction took place. In any 
case, this is not a case in which a conviction 
should have been recorded against the peti¬ 
tioners. Section 95, Penal Code, may well 
have been utilised in this case. Therefore, 
agreeing with the views of the learned 
Judge, and chiefly on a consideration of the 
facts mentioned above, I would allow this 
application, set aside the conviction and 
sentences against the petitioners and direct 
that the fines, if paid, be refunded. 

v.B. Convictions set aside. 

[Case No. 26.] 

A. 1. B. (33) 1946 Patna 76 
Imam and Ray JJ, 

PtLranmal — Petitioner 

V. 

Emperor. 

Crimioal Revn. No. 419 of 1945, Decided on 
Slet July 1945, from order of Addl. Sessions 
Judge, Datbhanga, D/- 19th Fabruary 1945. 

Defence of India Rules (1939), Rr. 81 (4) and 
81 (2) (b)—To warrant conviction under R. 81 
(4), order under R. 81 (2) (b) fixing price must 
be exhibited. 


V. Emperor A. I. R. 

For conviction under 81 {4)» Defence of India 
Rules, for contravention of an order issued under 
R. 81 (2) (b)i tbe order is necessary to be exhibited 
in the case. The mere evidence of the Assistant 
Price Control Officer and the production of the 
price«list» in absence of such order, is not legal e?i- 
dence to warrant conviction* [P 76 C 2] 

K. Dayal — for Petitioner. 

Gopal Prasad — for the Crown. 

Ordei*. — The petitioner was convicted 
under R. 81, cl. (4), Defence of India Rules, 
and sentenced to undergo rigorous imprison¬ 
ment for six months and to pay a fine of 
Rs. 200 or in default to suffer rigorous im¬ 
prisonment for one month. According to the 
prosecution, the petitioner sold salt and 
kerosene oil beyond the controlled rate. He 
has been acquitted of the charge for selling 
salt beyond the controlled rate, but has been 
convicted for selling kerosene oil beyond the 
controlled rate. It is said that he sold oil at 
five annas per bottle of 22 oz. against the 
controlled rate of three annas. The learned 
advocate for the petitioner has urged that 
the order of the Subfdivisional Magistrate 
fixing the price beyond which such oil was 
not to be sold has neither been produced 
nor exhibited in the case. The prosecution 
depended upon a so-called price list and the 
oral testimony of the Assistant Price Con¬ 
trol Officer. The learned advocate, there, 
fore, suggests that there is no legal evidence 
on the record to prove the price fixed by 
the Sub-divisional Magistrate and he relies 
upon two decisions of this Court in 24 pat. 
29^ and 24 Pat. 143.^ He has not raised the 
question as to whether the order of the Sub- 
divisional Magistrate had been published in 
a manner prescribed by himi as he argued 
that the order itself had not been produced. We 
are of the opinion that there is a lacuna in 
the prosecution evidence, for the evidence of 
the Assistant Price Control Officer and the 
price list cannot take the place of the order 
of the Sub-divisional officer fixing the price, 
and it is this order which it is alleged by 
the prosecution to have been contravened. 
There is, therefore, on the record no legal 
evidence to show that when the petitioner 
sold kerosene oil at five annas per bottle of 
22 oz. he had sold it at a rate beyond that 
fixed in the order made by the Sub-divisional 
Magistrate. In tbe circumstances the con¬ 
viction and sentence must be set aside, and 
the rule made absolute. The fine if paid 
will be refunded. 

1. (’45) 32 A.I.R. Pat. 307: 24 Pat. 29, Jagamath 
V. Emperor. 

2. (>45) 32 A. I. B. 1945 Fat. 210 : 24 Pat. 143 : 
219 I. 0. 148, Bam Prasad v. Emperor. 
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Having regard to the view which we take 
on the faots of this case, it is unnecessary 
for us to go into the question as to the cor¬ 
rectness or otherwise of the decision of this 
Court in 24 Pat. 29* on account of which this 
case was referred to a larger Bench hy 
Shearer J. 

v.B. Conviction set aside. 


[Case No. 27.] 

A. I. R. (33) 1946 Patna 77 
Manohar Lall and Sinea JJ. 


Kamakshya Narain Singh — 

Appellant 

V. 

Tara Prasad Bakshi — Bespondent. 


Appeal No. 216 of 1945, Decided on 14th 
November 1946, from appellate decree of Addl. 
Sab-Jadge, Hazaribagh, D/- 25tb November 1944. 

(a) Chota Nagpur Tenancy Act (6 [VI] of 
1908), 14 (1) (a)—Lease by grantee of resumable 
tenure—No evidence that tank on leased land 
was constructed by grantee — Lessee is not 
protected by S. 14 (1) (a). 

A lessee from the grantee of a resumable tenure 
cannot claim protection under S. 14 (1) (a) in res¬ 
pect of the tank on the leased land in the absence 
of evidence to show that the tank was made b; the 
grantee : 12 Cal. 327 and 23 W. R. 387, Ref. 

[P 78 C 2] 

(b) Chota Nagpur Tenancy Act (6 [VI] oi 
1908), S. 20 (3) proviso — Raiyati settlement of 
kasht land by grantee of resumable tenure — 
Raiyat allowed to irrigate land from tank and 
catch fish — Raiyat cannot claim occupancy 
rights in tank on termination of interest of 
grantee. 

The fact that a raiyat with whom kasht land 
has been settled by the grantee of a resumable 
tenure is allowed to irrigate the kasht land from a 
tank situate within the resumable tenure and to 
catch fish therein does not warrant the conclusion 
that the land o]wn which the tank is situated was 
also settled witn the raiyat for agricultural pur¬ 
poses so as to confer occupancy rights on him 
in respect of that land on the termination of the 
interest of the grantee : (’22) 9 A.I.R. 1922 Pat. 9 
and 8 C.W.N. 192, Disling. [P 78 C 2] 

L. K. Jha and Bhamhhu Prasad Singh 

— for Appellant. 
Sarjoo Prasad, T. K. Prasad and R. P. 

KaUriar — for Respondent. 

Uanohar Lall J—In this appeal by the 
plaintiff the question for consideration is 
whether the defendant has obtained the 
right of occapanoy in a tank and a bhinda 
in the following circumstances. On 9th 
Magh 1922 Sambat, corresponding to 1665 
the ancestor of the plaintiff granted a mokar- 
rari istamrari in village Gola to Bakshi 
Bam Das and Bakshi Loknath Das. It is 
well settled that snob a tenure is resumable 
upon the death of the grantees. Bakshi Bam 
Das died several years ago, and Bakshi 
Loknatii Das died in Novem^r 1937. The 


plaintiff’s case is that on the death of Lok- 
natb Das, he resumed the village and came 
into khas possession of all the lands includ¬ 
ing the suit lands and that he settled the 
tank and the bhinda with one Koshar for 
three years 1994 to 1996 Sambat. But this 
lessee was disturbed in possession hy the 
defendant and the dispute was carried to 
the criminal Courts who decided in favour 
of the defendant. The defendant’s case was 
that during the subsistence of the mokar- 
rari tenure the Chota Nagpur Banking 
Association in execution of their decree 
against Loknath Das purchased ten annas 
and eight pies share in this village in the 
year 1931, and on 20th April 1934 they sold 
that share to Bamprakash Lai, a pleader of 
Hazaribagh. On 2nd Asarh 1992 Sambat 
Bamprakash Lai by means of a hukum- 
nama settled 5.14 acres of hakasbt land, .14 
acres of tanr lands and 3.66 acres of bhinda 
and pokbar (the lands in suit) with the 
defendant Taraprasad Bakshi on taking a 
salami of Rs. 400 and at a rental of Rs. 4 
per annum. The defendant claims that as 
he was a settled raiyat in this village, he 
acquired the right of occupancy in 8.94 acres 
of land including the tank and the bhinda 
because he took the settlement for agricul¬ 
tural purposes. The plaintiff in reply alleges 
that the purchase from the Chota Nagpur 
Banking Association was not a purchase by 
Bamprakbasb Lai but was a purchase hy 
the defendant’s father, Jnardan Das (sic), 
in the farzi name of bis sister’s husband, 
Bamprakash Lai. He also alleged that the 
settlement was not a bona fide settlement 
and in any event no right of occupancy 
could accrue in the tank and the bhinda so 
as to deprive him of taking possession on 
resumption of the village. 

The Courts below have concurrently 
found that Bamprakash Lai was the real 
purchaser and was not a henamidar of the 
defendant’s family. The trial Court also 
found that this was a bona fide raiyati 
settlement from the date of the hukum- 
nama although the hukumnama is not 
available as it has been said to have been 
lost. As the defendant is found to he a 
settled raiyat of the village it follows, in the 
opinion of the Courts below, that he has ac¬ 
quired a right of occupancy. It should be 
observed here that there is no finding, expli¬ 
cit or implicit, that the settlement was 
bona fide in the judgment of the appellate 
Court. Hence the appeal on behalf of the 
plaintiff. As the whole case turned upon the 
true interpretation of the patta (Ex. l) we 
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bad it translated by the office. Some o£ the 
relevant portions have been correctly repro* 
duced in the judgment of the learned Mun- 
sif. It appears, as I have stated above, that 
the land which was being settled is of three 
kinds tanr bakasht land with an area of 
5.14 acres, then there is another tanr No. 2 
and gairmazrua land measuring .14 acres, 
and then the bhinda and the pokhar 
measuring 3.G6 acres. There are also two 
Siniar trees, one Bel tree, one Tamarind 
tree, one Peepal tree and two mango trees 
apparently on the bhinda which were also 
included in the settlement. The rental of 
Es. 4 per annum is ridiculously low even if 
the salami of rs. 400 is taken into consi- 
deration, as the total area of the land which 
has thus been made available to the defen- 
dant is about 9 acres. Again, the settlement 
was made at a time when Loknath Das 
was very old. In fact, he died within two 
years of the hukumnama and within a few 
months of the registered patta. It is re¬ 
markable that the Courts below have not 
given any consideration to this aspect of the 
case and confined themselves to the consi¬ 
deration as to whether the purchase by 
Ramprakash Lai was for himself or was a 
benami purchase for the defendant. I must 
hold that the settlement was not a bona 
fide settlement made by Ramprakash Lai 
who had purchased ten annas and eight pies 
of the interest of Loknath Das. 

On behalf of the respondent strenuous 
argument was advanced before us that by 
the application of the provisions of S3. 14 
and 20, Chota Nagpur Tenancy Act, the 
defendant cannot be ousted from the tank and 
the bhinda. Attention was drawn to sub- 
cl. (a) to s. 14 which says inter alia that 
upon the resumption of a resumable tenure 
no annulment can be made of a lease of 
land whereon a tank has been made. As¬ 
suming that this section applies, there is no 
finding in the present case that the tank in 
question was made by Loknath Das. A 
similar provision is to be found in Excep¬ 
tion ( 4 ) to s. 87 .Land Revenue Sale Law 
(Act 11 Cxi] of 1859). With regard to the 
claim of the protection of a lease of land on 
which a garden has been made, it has been 
decided in 23 W. R. 887^ that S. 37 does not 
prevent the auction, purchaser from taking 
possession of a garden planted on the land 
as there is no authority for the contention 
that if a zamindar chooses to plant gardens 
of mango and other trees upon any portion 

1 . (’75) 23 W. R. 387, Bool Chand Jba v. Lutlioo 
Moodee. 


of his estate be becomes his own raiyat in 
respect of those plantations and is thus pro¬ 
tected under this section. As a contrast see 
the case in 12 cal. 327® which decides that 
if a garden has been subsequently made on 
such a land then under the provision of cl. ( 4 ) 
to s. 37 the revenue auction-purchaser can. 
not recover possession of the garden. As in 
this case it has not been contended or es- 
tablished on behalf of the defendant that 
the tank was made upon the land in suit by 
Loknath Das, the provisions of s. 14, sub- 
cl. ( 1 ) (a) cannot be of any assistance to the 
defendant. 

But it was argued that as this was a 
raiyati settlement made for agricultural 
purposes, the defendant has acquired an oc¬ 
cupancy right by reason of the provisions 
of S. 20, sub-cl. (8). The question, therefore, 
arises whether upon a true construction of 
the patta the settlement of the suit land 
was a raiyati settlement for purposes of 
agriculture. In my opinion, the settlement 
for agricultural purposes must be confined 
to the two pieces of bakasht lands described 
as tanr lands with an area of 5.28 acres in 
all. It is stated at page 2 that the raiyat 
should remain in possession and occupation 
of the settled raiyati land, cultivate the 
same in accordance with his sweet will and 
appropriate all sorts of produce thereof and 
that he and his heirs will irrigate the kasht 
land with the water of the tank. This shows 
that the settlement was really of the kasht 
land and a right was given to irrigate the 
kasht land from the tank—the kasht land 
is not the subject of the suit. Reliance was, 
however, placed upon the subsequent terms 
of the document which are to the effect that 
the raiyat shall rear fish, etc., in the pond 
and shall be entitled to grow all sorts of 
produce upon the bhinda. It was, therefore, 
argued that the settlement of the bhind 
land was for agricultural purposes. Even if 
this is so, I do not see that the land upon 
which the tank stood has been settled for 
agricultural purposes. In this view of the 
matter, the well-known cases in 3 p.l.t. 53® 
and 8 C. W. N. 192,^ relied upon by the 
learned advocate for the respondent have no 
application to the present case. Those cases 
would have applied if it had been found 
that the settlement was of the entire area, 
8.94 acres, and, therefore, the settlement 

2. ('86) 12 Cal. 327, Goblnd Chundra Sen v. Joy 
Chandra Doss. 

3. (’22) 9 A. I. R. 19M Pat. 9 : 64 I. C. 346 : 3 
P. L. T. 53, Henry & Co. v. Sheo Raj Rai. 

4. (04) 8 C.W.N. 192, Uma Cbaran v. Moni Ram. 
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carried with it the right to oatch fish from 
that part o£ the land upon which the tank 
was situated. But here the position is differ, 
ent. The settlement was made only of the 
kasht land and along with it the right to 
irrigate the kasht lands from the tank and 
also the right to catch fish were being given 
to the defendant. 

For the aforesaid reasons, firstly that the 
settlement with the defendant was not a 
hona fide settlement but was made with a 
view to deprive the superior landlord from 
obtaining khas possession, and, secondly be. 
cause no occupancy right could accrue in the 
lands covered by the tank and the bhinda 
in this case, 1 must allow the appeal, set 
aside the decisions of the Courts below, and 
decree the suit of the plaintiff with costs in 
all the Courts. 

1 omitted to notice another argument ad> 
vanced by Mr. T. K. Prasad, who carried 
on the argument with ability on behalf of 
the defendant on the next day, that the de. 
fendant has been allowed to change the fea. 
tures of the land according to his sweet will 
by building houses and letting out gardens 
and orchards on the property given in 
raiyati settlement. He, therefore, argued 
that this was a case of settlement of the 
entire land, and, therefore, the defendant 
acquired an occupancy right. If the terms 
of the settlement are interpreted in this 
way, it strengthens the conclusion that the 
settlement was not a bona fide settlement. 
3.66 acres of land upon which the tank and 
the bhinda are situated are allowed to be 
converted into fallow land so that it may 
either be cultivated or a house may be built * 
upon it or an orchard and a garden may be 
planted thereon. But I am disposed to take 
the view that the proper construction of the 
patta is not that the tank could be annihu 
lated nor that the trees which already stand 
upon the bhinda are to be cut, but so much 
of the bhinda land as could reasonably be 
not kept parti might be brought into use for 
purposes of cultivation. 

Binha J. — I agree. 

G.N. Appeal allowed. 

[Case No. 28.] 
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Das and Rat JJ. 

Jangli Mian and others — Petitioners 

V. 

Emperor. 

. Oriminal Bevn. No. 617 of 1946, Decided on 10th 
Aognflt 1945, from order of Addl. Deputy Com* 
mleaioner, SlDghbbom, D/> 8th February 1945. 


Bihar Village Collective Responsibility Act 
(6 [VI] of 1943), Ss. 7 and 5(b)— Villagers per¬ 
forming duties according to chart prepared by 
themselves and not according to chart prepar¬ 
ed by headman— Headman not authorised by 
District Magistrate — Villagers are not liable 
under S. 7. 

Section 5 (b) of the Act has to be read with 
S. 7. Since S. 7 clearly and specidcally refers 
to a direction given under cl. (b) of 8. 5, it is the 
failure to discharge any protective duty imposed by 
a direction under S. 5 (b) which is made punisba. 
ble under S. 7 of the Act. The expression “as the 
District Magistrate may direct,” controls the ex¬ 
pressions which precede, namely, “such protective 
duties and other duties connected with protective 
duties and at such places and times and for such 
periods etc." Section 5 (b) requires that the Dis¬ 
trict Magistrate shall direct what protective duties 
or other connected duties the village headman or 
members of the village patrols shall perform. The 
section, no doubt, gives the District Magistrate 
power to give directions as to supervision and con¬ 
trol. But supervision and control do not imply 
that the District Magistrate can delegate to another 
authority duties which have to be performed by 
him. A direction given by a village headman 
will not be legally valid, in the absence of any 
authorisation by the District Magistrate and 
there is no provision iu the Act which penalises 
the failure to carry out a direction given by the 
village headman. The village headman, there¬ 
fore, cannot impose his own chart on the villa, 
gers without a direction from the District Magis¬ 
trate as required by cl. (b) of S. 5 of the Act. 
Hence, U the villagers perform the protective duties 
imposed on them according to a chart prepared by 
themselves, but not according to the roster of duties 
prepared by the village headman, they would not 
be Uable under S. 7. [P 80 C 1, 2; P 81 C ll 

G. C. Mukherji and K. D. Dc — 

for Petitioners. 

Gopal Prasad for Government Advocate — 

for the Crown. 

Das J-The four petitioners have been 

found guilty under s, 7, Bihar Village Collec¬ 
tive Responsibility Act, 1943. They were 
originally sentenc^ to a fine of Rs. 25 each, 
or in default simple imprisonment for a 
period of 15 days each. This sentence was 
reduced in appeal to a fine of Rs. 2 each, or 
in default simple imprisonment for a period 
of four days each. The application raises 
an important question of interpretation of 
the provisions of S. 5, Bihar Village Collec¬ 
tive Responsibility Act, 1943, and the small 
fine imposed by the Court of appeal below 
is no indication of the importance of the 
question raised. The main contention which 
has been raised on behalf of the four peti. 
tioners is that they have not violated any 
direction given under s. 6 (b) of the Act, 
and, therefore, they are not liable to punish- 
ment under s. 7 of the Act. In order to ap¬ 
preciate the point raised on behalf of the 
petitioners it is necessary to state the facts 
very briefly. It appears that in December 
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1943 the Deputy Commissioner of Singh, 
bhum had passed an order under s. 3, Bihar 
Village Collective Eesponsibility Aci 1943. 
By this order he had directed that the inha- 
bitants of village Geoelkera Bazar shall be 
responsible for guarding and protecting from 
destruction, damage, interruption or obstruc¬ 
tion the railway line and telegraphs and 
communications within the village and from 
mile post 214 to 215 of the B. N. railway 
main line. Section 3 of the Act empowers 
the District Magistrate by order to imjjose 
collective responsibility on the inhabitants 
of any particular area. This section merely 
imposes a collective responsibility on all the 
inhabitants of that area. By another order 
passed on the same date, under s. 4 of the 
Act, the Depty Commissioner of Singhbhum 
had appointed one Madhu Prasad as the 
headman for the aforesaid village. Then, on 
the same date, there is a third order by the 
Deputy Commissioner regarding the inter- 
pretation of which the parties have been at 
variance. This third order of the Deputy 
Commissioner purports to be an order under 
S. 5 of the Act. It reads as follows : 

“Under S. 5, Bihar Village Collective Responsi¬ 
bility Act, 1943, Madhu Prasad is required to pro¬ 
vide 36 patrollers from the inhabitants of the above 
village for patrolling at night. One patrol is to 
consist of four men and one patrol is to be on duty 
at one time; the night patrolling is to be shared by 
three such patrols of four men each for to 4 
hours at a time.” 

The prosecution case is that in pursuance 
of the aforesaid order of the Deputy Com¬ 
missioner the village headman Madhu Prasad 
had fixed a roster of duties to be performed 
by some of the members of the village patrol. 
Admittedly, the petitioners were members of 
the village patrol. They did not, however, 
perform the duties, as shown in the roster 
prepared by the village headman, on 25tb 
June 1944, between the hours 11 P. M. and 2 
A. M. It is admitted that the petitioners did 
perform the protective duties imposed on' 
them according to a chart prepared by them¬ 
selves, but not according to the roster of 
'duties prepared by the village headman. 
Therefore, the main question is if the peti¬ 
tioners are liable under S.7 of the Act for 
failure to perform protective duties as requir- 
ed by the village headman. The contention 
on behalf of the petitioners is that they are 
liable under s. 7 of the Act, only if they 
violate a direction given under s. 5 (b) of 
the Act. The District Magistrate not having 
given any direction under s. 6 (b) of the 
Act regarding the respective duties of the 
members of the village patrol, the petitioners 


A. I.B. 

are not liable for punishment under s. 7 of{ 
the Act. 

In my opinion, the contention raised on 
behalf of the petitioners is correct and shoold 
be accepted. Section 5 (b) of the Act has to 
be read with s. 7. Section 7 clearly and 
specifically refers to a direction given under 
cl. (b) of s. 5. It is the failure to discharge 
any protective duty imposed by a direction 
under S. 5 (b) which is made punishable under 
S. 7 of the Act. Section 5 (b) reads as follows: 

“ A village beadmao and tbe members of the 
Tillage patrols provided by bim shall perform such 
protective duties and other duties connected with 
protective duties and at such places and times 
and for such periods and subject to such supervi¬ 
sion and control as the District Magistrate may 
direct.” 

It is clear that tbe expression “as tbe District 
Magistrate may direct,” controls the expres- 
sions which precede, namely, “such protective 
duties and other duties connected with protec¬ 
tive duties and at such places and times and 
for such periods,” etc. Section 5 (b), as I read 
it, requires that the District Magistrate shall 
direct what protective duties or other con¬ 
nected duties the village headman or mem¬ 
bers of the village patrols will perform. The 
section further requires that the District 
Magistrate shall direct the places, times and 
periods at which or for which the duties 
shall be performed. The section, no doubt, 
gives the District Magistrate power to give 
directions as to supervision and control. 
Supervision and control do not, however, 
mean that the District Magistrate can dele- 
gate to another authority duties which have 
to be performed by him. There is a sepa¬ 
rate provision, namely, S. 2 (q) of the Act, 
which says that the expression “District 
Magistrate” in the Act includes “any officer 
whom the District Magistrate may autho¬ 
rise to discharge the functions of the Dis- 
trict Magistrate under that provision.” In 
the particular case under our consideration 
there is no order of authorisation by the 
District Magistrate by virtue of which the 
village headman could perform the duties 
given to the District Magistrate by S. 6 (h) 
of the Act. I am, therefore, of the view that 
under the provisions of s. 5 (b) of the Act, 
it was for the District Magistrate to fix the 
places, times, periods, etc,, at which and 
during which the members of the village 
patrols were to perform their protective 
duties or other duties connected with pro¬ 
tective duties. A direction given by a vil¬ 
lage headman without any authorisation by 
the District Magistrate will not be legally 
valid, and there is no provision in the Act 
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which penalises the failure to carry out a 
direction given by the village headman. 

Learned counsel for the Crown has con. 
tended before us that the third order of the 
Deputy Commissioner, to which I have al¬ 
ready made a reference above, should be 
construed as an order both under clauses (a) 
and (b) of 8. 5 of the Act. It is further con- 
tended that if so construed, the failure of 
the petitioners to comply with the direc- 
tion given by the village headman would 
be tantamount to a failure to comply with 
the direction of the District Magistrate, and 
would, therefore, be punishable under s. 7 
of the Act. The short answer to these con¬ 
tentions is that the third order of the De- 
puty Commissioner contains no direction 
to the village headman to fix the roster of 
duties for the members of the village patrol. 
The first part of this order of the Deputy 
Commissioner merely requires the village 
headman to provide 36 patrollers. Obvious, 
ly, this part of the order is under clause (a) 
of 8. 5 of the Act. The second part of the 
order of the Deputy Commissioner no doubt 
mentions that one patrol is to consist of 
four men and the night patrolling is to be 
shared by three patrols of four men each 
for 8^ to 4 hours at a time. This part of 
the order cannot, however, be stretched 
against the petitioners to mean that it au- 
thorises the village headman to fix the 
duties of the village patrol without any 
direction from the District Magistrate. I 
am unable to hold that the order of the 
District Magistrate referred to above, even 
if it should be construed as an order under 
.cl. (b) of 8. 6, gives the village headman 
the right to fix the places, times, periods, 
etc., at which protective duties have to be 
performed by the members of the village 
patrol. The net result, therefore, is that in 
this case there was no direction by the Dis¬ 
trict Magistrate fixing the respective duties 
of the members of the village patrol. It 
follows, therefore, that the x>etitioQ6i^ can¬ 
not be held liable nnder s. 7 of the Act. 

It has been rightly pointed out by learn¬ 
ed counsel for the petitioners that to leave 
the fixing of duties to the village headman 
may be attended with great risk and danger 
to the inhabitants of a particular village. 
The vill^e headman may have his own 
enemies in the village, and be may easily 
iise his power to the disadvantage and in- 
convenience of his enemies. Section 6 (b) of 
the Act clearly impcees on the District 
Magistrate the obligation of fixing the res- 
peotive duties of the village headman as 


well as of the members of the village pat¬ 
rols. The District Magistrate may, no doubt, 
arrange for whatever supervision or control 
he considers necessary. But he must him- 
self fix unless he legally authorises some- 
body else the respective duties of the village 
headman and the members of the village 
patrol, and he must also fix the places, 
times, periods, etc., as required by cl. (b) 
of s. 5 of the Act. This not having been 
done in the case under our consideration, 
one can hardly blame the viUagers, if they 
performed their duties according to a chart 
prepared by themselves. I do not think the 
village headman can impose his own chart 
on the villagers without a direction from 
the District Magistrate as required by cl. (b) 
of s. 5 of the Act. For the reasons given 
above, I would allow this application, and 
set aside the conviction and sentences pas. 
sed against the petitioners. The fine, if paid, 
should be refunded to the petitioners. 

Ray J. — I agree. 

R.K. Convicti07i set aside. 


(Case No. 29.] 
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Agarwala J. 

Puran Mahton — 

Plaintijf — Appellant 

V. 

Bhogo Mahton and others — 

Defendants — Respondents. 

Appe&l No. 461 of 1944, Decided on 18th Sep< 
tember 1945, from appellate decree of Sub*Judge, 
3rd Court, Ga;a, D/- 2Dd March 1944. 

Transfer of Property Act (1882), S. 54— Oral 
sale to D by mortgagor of property usuiru- 
ctuarily mortgaged — Later on D paying and 
obtaining possession from mortgagee—Subse¬ 
quent sale by registered deed to P—P deposit¬ 
ing amount for payment to mortgagee—P held 
entitled to possession. 

A property was under a usufructnary mortgage 
in possession of the mortgagee. The mortgagor 
orally sold the property to D. After some days D 
paid the mortgagee and obtained possession from 
him. The mortgagor subsequently sold the property 
to P by a registered sale-deed. P deposited the 
amount for payment to mortgagee which he refused 
to accept: 

Heldf that since possession was delivered to D 
not by the vendor, but by the mortgagee, the 
only inference to be drawn from the subsequent 
transfer to P would be that the vendor was not a 
oonsentiog party to the delivery of possession to 
and since P had already deposited the money due 
under the mortgage he was entitled to recovery of 
possession: (^28) 15 A. I. R. 1928 All. 726 and 34 
Cal. 207, Bel. on. [p g2 C 2] 

Qirijanandan Prasad — for Appellant. 

N. K. Prasad (I) and Ahu Zafar _ 

for Respondents. 
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Judgment. — This is an appeal by the 
plaintiff. Plot Ko. 117 of Khata no. 5 in viU 
lage Rustampore Fateha belonged to Sukar 
Gope, defendant 12 . He executed a usufruc- 
tuary mortgage in respect of this plot in 
favour of defendants 2 and 9 for a period 
of seven years from 1342 to 1348 and put 
the mortgagees in possession. In 1936 he 
purported to sell the plot to defendant 10 
for Rs. 80. No document was executed or 
registered in respect of this sale. In 1939 
defendant 10 paid off the mortgage of defen¬ 
dants 2 and 9. Thereafter, in 1940, defendant 
12 executed a registered sale-deed in favour 
of the plaintiff for a consideration of Rs. 100. 
The plaintiff thereupon deposited the mort¬ 
gagees’ dues under s. 83, T. P. Act. As the 
mortgagees refused to accept this money, 
stating that the mortgage had already been 
redeemed by defendant 10 the plaintiff in- 
Btituted the suit out of which this appeal has 
arisen for a declaration of his title and for 
recovery of possession. 

The question that arises for decision is 
whether the sale to defendant 10 passed 
title in the property to him. Section 64, 
T. P. Act, provides that a transfer of tangi¬ 
ble immovable property of the value less 
than Rs. 100 may be made either by a regis- 
tered instrument or by delivery of the pro¬ 
perty to the transferee. Admittedly there 
was no registered instrument in favour of 
defendant 10 . At the time of the sale the 
property was in the possession of the usu- 
fructuary mortgagees, and therefore, there 
could not be, and was not, any delivery of 
the property to defendant 10 at the date of 
the alleged sale. It was contended before 
me on tehalf of the defendants res^ndents 
that in the case of a property subject to a 
usufructuary mortgage or other incum¬ 
brance delivery of possession within the 
meaning of s. 54 occurs if the vendor has 
done all that was necessary to put the ven¬ 
dee in possession of the subject-matter of 
the transfer. It has, however, been pointed 
out by a Full Bench of the Allahabad High 
Court in 50 ALIi. 986^ that property subject 
to a usufructuary mortgage is incapable of 
being transferred by a delivery of possession. 
The same result is deducible from the deci¬ 
sion in 34 cal. 207.^ The facts of this latter 
case were that the transferee was actually 
in possession from before the date of the 
sale. It was held that, as in these circum- 

1. (’28) 16 A. I. R. 1928 AH. 726 : 50 All. 986 : 

118 I. C. 177 (FB), Sohaa Lai v. Mohan Lai. 

2. (’07) 34 Cal. 207, Sibendrapada Banerjee v. 

Secretary of State. 


stances the vendor could not deliver posses- 
sion, the plaintiff acquired no title by an 
oral transfer of the property. Lastly, it was 
contended that defendant 10 had in fact 
obtained delivery of po^ession in 1939 when 
be deposited the mortgage dues of defen. 
dants 2 and 9 which was before the sale to 
the plaintiff. If the plaintiff’s vendor, defen¬ 
dant 12 , had been a party to the deposit by 
defendant 10, it might perhaps have been 
arguable that he delivered xw^ession to 
defendant 10 ; but that was not the fact. 
Possession in 1939 was delivered to the defen- 
dant, not by the vendor, but by the mort¬ 
gagees, and the only inference to be drawn 
from the subsequent transfer to the plaintiff 
is that the vendor was not a consenting 
party to the delivery of possession to defen. 
dant 10 . The plaintiff has already deposited 
the money due under the mortgage and is 
entitled to recovery of possession. The result' 
is that the judgment of the Court of appeal 
below must be set aside and that of the 
Munsif restored. The plaintiff is entitled to 
the costs of this appeal. 

B.K. Appeal allowed. . 


[Case No. 30.] 
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Varma and Pande JJ. 
Namkishun Sao and others—Petitioners 

V. 

Emperor. 

Criminal Revn. No. 526 of 1945, Decided on 7th 
August 1945, from order of Addl. Sessions Judge, 
Patna, D/- 14th February 1945. 

Evidence Act (1872), S. 145—Previous state¬ 
ments to be admissible under S. 145, need not 
have been recorded by person having juris¬ 
diction. 

Previous statement of a witness reduced to 
writing can be used in cross-examination under 
S. 145 but the section does not lay down that the 
writing which is to be used for the purposes of 
cross-examination must be by a person having 
jurisdiction to reduce that statement to writing. 

[P 83 C 2] 

Therefore, even though the previons statements 
of a witness recorded by a Special Magistrate under 
the Special Criminal Courts Ordinance 2 (2) of 
1942, must on the declaration of that Ordinance 
as illegal be taken to have been recorded by s 
Magistrate who bad no jurisdiction to record the 
same, the statements can still be used under S. 145 
for the purpose of cross-examining the witness. 

[P 83 C 2] 

Jaleshwar Prosad and B. N. Bai — 

for Petitioners. 

C. P. Sinka for Government-Advocate — 

for the Crown. 

Yarma J. — The petitioners, Bamkishon 
Sao, Makhri Barhi, Laohhmi Narain and 
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Ganaari Sao have been convicted under s. 895 , 
Penal Code, and sentenced to three years’ 
rigorous imprisonment each. The prosecution 
case is that on isth August 1942, a large mob 
attacked the goods shed at Barh station on 
the E. I. E. and looted away goods worth 
about Es. 1000 . An information of this in- 
cident was sent by the subdivisional officer 
of Barh to the Government Eailway Police 
at Barh. This information was included in 
the station-diary, which is Es. 1 (a). The 
Sub.Inspector then proceeded to the spot 
with his junior Sub-Inspector and inspected 
the ^ndition of the godown. The present 
petitioners along with a few others were 
arrested and put on trial before a Sx)ecial 
Magistrate; they were convicted by the 
Special Magistrate on 5th October 1942; but 
that conviction was set aside by this Court 
on 2l8t February 1944. Then a regular trial 
commenced and after a preliminary inquiry 
the case was committed to the Court of 
Sessions. The trial was held by the Assistant 
Sessions Judge of Patna, with the result 
already stated. That there was an incident 
of this nature at Barh railway-station, there 
can be no doubt. There are a large number 
of witnesses, the credibility of some of whom 
cannot in any way be questioned, who speak 
about the incident. The Sub-Inspector saw 
the efifects of the depredations of the mob; 
and from the descriptions given one cannot 
help thinking that the incident took place 
generally as stated by the prosecution wit- 
nesses. The formal first information report 
was drawn up on 26 th August 1942. It has 
been commented by Mr. Jaleshwar Prosad, 
appearing on behalf of the petitioners, that 
this first information report does not contain 
the name of any of the petitioners before us. 
Considering the disturbed condition of things 
in those days and the source through which 
the information of the occurrence was re¬ 
ceived at the police-station, it is not surpris¬ 
ing that no names of the offenders were 
given in the information. The real question 
be decided in this case is whether the 
I)artioipation of the present petitioners in 
the occurrence has been proved. In this 
connexion our attention has been drawn to 
the procedure followed in the course of the 
triaL It also appears that there was no teat 
identification held in this case. The pro¬ 
cedure complained against can be gathered 
from the ob^rvations of the Assistant Ses¬ 
sions Judge himself. The learned Judge 
observes as follows: 

**It appears that the oommittiag Magistrate al¬ 
lowed some questions to the iritneeses in reference 


to the statements recorded by the Special Magis¬ 
trate. The prosecution has attempted to read out 
some suob statements recorded by the committing 
Magistrate to the assessors while the defence has 
desired to get the statements recorded by the Special 
Magistrate here and to put questions to the pro¬ 
secution witnesses on such statements for the pur¬ 
poses of contradictions. The statements of the 
accused and those of the witnesses recorded by the 
Special Magistrate appear to me to be inadmissible 
statements inasmuch as the Ordinance having been 
declared to be illegal the Magistrate recording such 
statements cannot be taken to have any jurisdic¬ 
tion to have recorded them according to law. He 
recorded the statements not as a private individual 
so that the statements may be taken even as quasi- 
judicial statements, but he recorded them as a 
Magistrate with the result that the statements are 
inadmissible under S. 24. Evidence Act. Under 
such circumstances 1 have disallowed the prayers 
of the prosecution and the defence in their attempts 
stated above." 

I have quoted in full the observations of 
the learned Assistant Sessions Judge lest he 
should take some of my observations as un- 
fair. Previous statements reduced to writing 
are used in cross-examination under s. 145, 
Evidence Act, but the section does not layi 
down that the WTiting which is to be used! 
for the purposes of cross-examination must 
be by a person having jurisdiction to reduce 
the statement to writing. This procedure 
adopted by the Assistant Sessions Judge has 
certainly been prejudicial to the accused who 
wanted to make out either that they were 
not there, or, if they were there, they were 
mere sight-seers; that is to say, to establish 
that they were not guilty. The convictions 
are, therefore, liable to be set aside on this 
point alone. There is yet another matter 
which is noticeable in this case in that the 
lower appellate Court has not analysed the 
evidence against each individual accused. It 
has certainly taken up the witnesses one 
after another and mentioned the names of 
the accused identified by each of them and 
the conditions under which they identified: 
but that does not give this Court an idea as 
to what the actual evidence against each 
individual accused is. We have analysed the 
evidence against each of the present peti¬ 
tioners and I am sure if the case of the 
individual accused were considered by the 
lower appellate Court separately, he would 
not have upheld the convictions at least of 
petitioners Ramkishun Sao and Ganauri Sao, 
because tlie only person who can be said’ 
to have identified these two petitioners is 
P. w. 6, who happens to be a chaukidar; but 
this witness denied having identified any of 
the accused and it was only in the course of 
cross-examination by the Public Prosecutor 
that the names of Ramkishun, Ganauri and 
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other persons were brought out as amongst 
those said to have been identified by him. 
Also in the case of Makhri Barhi and 
Lachhmi Narain their identification is not 
satisfactory. A number of witnesses did not 
identify them in the Court of the Assistant 
Sessions Judge, and it was only by the 
process of cross-examination that the Public 
Prosecutor brought out the names of the 
accused from the statements made by the 
witnesses before the committing Magistrate. 

In view of the fact that the petitioners 
were prejudiced in their trial by the pro. 
cedure adopted by the learned Assistant 
Sessions Judge with regard to the admission 
in evidence of previous statements, and also 
owing to the unsatisfactory nature of the 
evidence against them, I would make the 
rule absolute, set aside the convictions and 
sentences and direct that the petitioners be 
released forthwith. 

Pande J.—I agree. 

Q.N. Rule made absolute. 


[Case No. 81.1 

A. I. R. (33) 1946 Patna 84 

Varma and Das JJ. 

Sidhu Gope and others — Appellants 

V. 

Emperor. 

Death Reference No. 10 and Criminal Appeals 
Nos. 183, 184 and 248 of 1945, Decided on 12tb 
June 1945, made by Addl. Sess. Judge, Bhagalpur, 
D/- 23rd March 1945. 

(a) Criminal trial—Evidence—That witnesses 
are related is no ground for disbelieving them. 

The fact that the prosecution witnesses are xe> 
lated to one another or that one of them is 
interested in the prosecution party is no ground for 
disbelieving their evidence. [P 88 O 2J 

(b) Criminal trial — Evidence _ Witness 
being under police surveillance Is no ground 
for disbelieving him. 

The mere fact that a prosecution witness is 
under police surveillance is not a suflBoient ground 
for disbelieving his testimony when the nature of 
the surveillance is not known. [P 88 C 2] 

(c) Penal Code (1860), S. 97 — A harvesting 
crops on his field—Protest by B from distance 
of SO yards does not amount to invasion of A's 
property so as to give right of private defence. 

Where A is harvesting crops on his field a pro¬ 
test by B from a distance of about 50 yards against 
the cutting of the crops does not amount to an 
invasion of the property of A so as to give him 
the right of private defence of property. 

[P 89 C 2] 

Penal Code— 

(’45) Ratanlal, Page 201, N. 2. 

(*36) Gour, Page 364, N. 855. 

(d) Penal Code (1860), S. 149 — Unlawful 
assembly—Two common objects mentioned in 
charge—Determination of real and subsidiary 
object—Test—Common object of assault held 
not subsidiary to common object of looting. 


A.LR. 

Wbat is the real common object of an anlawfol 
assembly, and whether of the two common objects 
mentioned in a charge, one is the real common 
object and the other is merely subsidiary to it, 
will depend on the facts of each case and vary 
from case to case. No hard and fast rule can be 
laid down which would fit in with every case : 11 
Beng. L. R* 847 (F.B.), Bel. on. [P 90 0 2] 

Some members of the mob were harvesting the 
crop while others were standing at a distance 
armed with dangerous weapons in order to assault 
anybody who would come to interfere or protest. 
The members of the mob fell on A and assaulted 
him as soon as he merely protested against the 
harvesting of the crop. The members of the mob 
were charged under S. 149 as constitoting an un^ 
lawful assembly with two common objects one of 
looting the crops and the other of assaulting: 

Held that it could not be said that the second 
common object was merely subsidiary to the first 
common object and that it could not mahe the 
members of the mob who shared in that common 
objecit an unlawful assembly. The second common 
object was as important as the first and could make 
the members of the assembly who shared in that 
common object an unlawful assembly : (’28) 16 
A. I. R. 1928 Pat. 405 and Or. Appeal No. 711 of 
19U,Di$ting. (P 90 0 23 

Penal Code— 

(’46) Ratanlal, Page 360, Pt. 13. 

(’36) Goar, Page 618, Pt. 6. 

(e) Penal Code (1860), S. 149—Unlawful as¬ 
sembly — All members if necessarily guilty of 
same offence as principal offender. 

The members of an unlawful assembly are not 
necessarily guilty of the same offence as the prin- 
oipal offender. It has to be determined, with, 
reference to the facts of the case, what offence the 
members must have known to be likely to be com¬ 
mitted; if such offence is a minor offence, then 
they should be convicted accordingly : (’36) 23 
A. 1. B. 1936 Pat. 481; Or. App. No. 31 of 1940 
and Or. App. No. 183 of 1939, Bel. on. [P 91 0 1] 

But any member of an unlawful assembly is 
guilty of an offence committed by another member 
of tbAt assembly, if the offence is of such a nature 
that the members of the unlawful assembly most 
have known that such might be committed in pro¬ 
secution of the common object of the assembly. 

[P 91 0 2] 

Some members of the anlawfol assembly were 
armed with spears while others were arm^ with 
different weapons such as pharsa, lathi, etc. The 
members attacked A and his party as a result of 
which A died of injaries inflicted with a spear or 
bhala: 

Held that as the members of the anlawfol ^ 
sembly must have known that grievous hurt with 
dangerous weapons was likely to be caused in pi*^ 
secution of the common object of assaulting A ano 
bis companions and as it could not be said that the 
members of the unlawful assembly knew that 
murder or oolpable homicide was likely to be-oon^ 
mitted, the proper section to apply was S. 326 read 
with S. 149, Penal Code: Cr. App. No. 188 of 1939, 
Bel. on. [P 91 0 9] 

Penal Code— 

(’45) Ratanlal, Page 348, Pt. 12. 

(’36) Goar, Page 517, N. 1413 ; Page 620, N. 1421. 
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(!) Penal Code (1860), Ss. 149, 302 and 326— 
A ccused charged with murder under first part 
of S. 149—They can be convicted under second 
part of S. 149 of minor offence covered by 
c harge even though charge does not mention 
that accused knew that minor offence was 
likely to be committed. 

Section 149 is divided into two parts: (1) an 
offenoe committed by a member of an unlawful 
assembly in prosecution of the common object of 
that assembly; and (2) an ofience such as the 
members of the assembly knew to be likely to be 
committed in prosecution of that common object. 

[P 92 C 1] 

Where the accused are charged of an offence 
under the first part, e. g., of murder, they can be 
convicted under the second part of a minor offence, 
e. g., of grievous hurt, under S. 326 which is 
covered by the charge even though the charge does 
not mention that the accused knew that the minor 
offence (under S. 326) was likely to be committed. 

(P 92 0 1) 

Penal Code— 

(’46) Ratanlal, Page 345, N. "Scope”; Page 348, 
Pts. 11. 13, 14. 

(g) Pen^ Code (1860), S. 149—Word "knew” 
in—Meaning of—Words and phrases. 

The word “knew” in S. 149 indicates a state of 
mind at the time of the commission of the offence 
and the subsequent acts, however ocuel, cannot 
affect that knowledge. [p 91 C 2j 

Penal Code_ 

(’45) Ratanlal, Page 348, Pt. 16. 

(’86) Qour, Page 517, Pt. 5. 

(h) Penal Code (1860), S. 302—B member of 
unlawful assembly charged with murder of A 
— At trial evidence given to show that bbala 
wounds of which A died were caused by B — 
No such allegation made in first information 
report — Accused held entitled to benefit of 
doubt. 

The accused who were members of an nnlawful 
assembly were charged with murder of a mem¬ 
ber of the other party. There was no doubt that A 
had died of bhala blows inflicted by some members 
of the nnlawful assembly. At tbe trial evidence 
was led to show that the accused had inflicted the 
bbala blows resulting in A’s death. In the first 
information report the names of 13 persons were 
mentioned and it was stated that they began to 
attack A and his party with lathi, bbala and 
pharsa. The question was whether in view of the 
not that the tot information report did not state 
that the accused inflicted the bhala blows resulting 
in A*b death tbe accused could be found guilty 
nnder B, 802: 

Beld that the accused could not be fonnd guilty 
of the offence nnder 8. 302 as they were entitled 
to tenefit of doubt as the first information report 
did not state that the accused had given the bbala 
blows. [p S 9 c 1 ] 

Penal Code— 

’45) Ratanlal, Page 740, K. “Benefit of doubt.” 
’86) Oonr, Page 1016, N. 8881; N. 8382. 

8. N. Sahay, Baldeo Sakai, RamanandaSinha, 

S.O.Miera, Qaneth Sharma and T.P. Sinha 

— lor Appellants. 

The Standing Counsel — for tbe Crown. 

Das J. — The nine appellante have been 
convicted and eentenced by the learned 


Additional Sessions Judge of Bhagalpur in 
the manner stated below. Two of the appel.. 
lants, Ganu Gope and Sidhu Gope, have 
been found guilty of the ofifence of murder, 
ing one Mahendra Singh; they have been 
sentenced to death for this offence which 
sentence is the subject of a reference under 
S. 374, Criminal P. C. They have also been 
found guilty under s. 148, Penal Code, and 
sentenced to rigorous imprisonment for two 
years. They have further been found guilty 
under s. 302 read with S. 149, Penal Code, 
and sentenced to transportation for life! 
Ganu Gope has also been found guilty under 
S. 324, Penal Code, but no separate sentence 
has been passed against him under that 
section. Of the remaining appellants, all 
except two, namely Sipchu Gope and Hublal 
Singh, have been found guilty under s. 148 , 
Penal Code, and sentenced to two years’ 
rigorous imprisonment; the latter two have 
been found guilty under s. 147, Penal Code, 
and sentenced to is months’ rigorous impri. 
sonment each. These seven appellants have 
also been found guilty under s. 302 read with 
S. 149, Penal Code, and sentenced to trans. 
portation for life. One of them, namely, 
Mangal Gope, alias Mangru Gope, has been 
further convicted under s. 824, Penal Code, 
but no separate sentence has been passed 
under that section. It has been directed by 
tbe learned Sessions Judge that the sentence 
of transportation will run concurrently with 
the substantive sentences of imprisonment 
passed by him for the offences under ss. 148 
and 147, Penal Code. Therefore, the impor¬ 
tant sentences are: (l) the sentence of death 
under s. 302, Penal Code, on Ganu Gope and 
Sidhu Gope, and ( 2 ) the sentence of trans- 
portation for life against all the appellants 
under s. 802 read with s. 149, Penal Code. 

The occurrence which resulted in tbe pre. 
sent case against the appellants took place 
on 29th March 1944 at about 8 A. m., in a 
village called Mirachak in Chak Cbakbandi 
Baibar, within the jurisdiction of the mofussil 
Police-station of Bhagalpur. The place is 
about 5 miles from the police-station. There 
are about so bighas of bakaabt land in the 
village, comprised in two plots—one plot 
consisting of about 40 bighas and the other 
of about 10 bighas. Originally the villaf^e 
belonged to one Premlal Pande. He mort¬ 
gaged this village along with other villages 
in favour of the father of Babu Bijoy Krishna 
Banerji (p. w. 17). I may note here that 
Babu Bijoy Krishna Banen'i is a pleader of 
Bhagalpur. His father brought a suit to 
enforce the mortgage in 1927. A decree was 
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obtained and put in execution. During the 
pendency of the execution proceeding the 
father died, and Bahu Bijoy Krishna Banerji 
and his elder brother were substituted in 
place of their father. The mortgaged pro¬ 
perties, including the village in question, 
were sold in execution of the decree and 
wore purchased by Bahu Bijoy Krishna 
Banerji and his brother. Then delivery of 
possession was obtained in 1931. Babu Bijoy 
Krishna Banerji stated that after delivery of 
possession in 1931 he cultivated the bakasht 
lands, but at the time of harvesting trouble 
was raised on behalf of Sarda Pande (one 
of the accused persons acquitted by the 
learned Sessions Judge) Hublal Singh and 
others. There were proceedings under s. 144, 
Criminal P. C., and s. 69, Bihar Tenancy 
Act. These proceedings were decided against 
Babu Bijoy Krishna Banerji and his brother. 
In 1932 Babu Bijoy Krishna Banerji and his 
brother filed a title suit in respect of the 
bakasht lands of the village. The title suit 
was against two sets of defendants, Sarda 
Pande being one set and Hublal and others 
being the second set. This suit was decreed 
in favour of Babu Bijoy Krishna Banerji 
and his brother. They again obtained deli, 
very of possessioiv in 1935. The prosecution 
case is that after this delivery of possession 
in 1935, Babu Bijoy Krishna Banerji gave 
40 bighas of land to one Narsingh Singh to 
cultivate on the batai system, and kept about 
10 bighas in kbas cultivation. This arrange¬ 
ment continued peacefully till 1943. In 
September 1943, the Goalas of village Khutaha 
damaged the arhar crop grown by Narsingh. 
It may bo mentioned here that the Goala 
accused in this case, such as, Ganu Gope, 
Sidhu Gope and others, are all residents of 
village Khutaha. As a result of the trouble 
created by the Goalas of Khutaha, there were 
again proceedings under S. 144, Criminal 
P. C., which were, however, subsequently 
dropped. The paddy crop of the year 1943-44 
was looted away by the Goalas and a pro- 
ceeding under s. 107, Criminal P. C., was 
drawn up against the parties. Two of the 
accused persons had also hied applications 
under s. 69, Bihar Tenancy Act. It appears 
that on atout 8 or 10 bighas of the land 
given to Narsingh Singh, the arhar crop was 
standing. This crop was attached by the Sub- 
Divisional Officer in connection with the pro- 
ceeding under s. 69, Ben. Ten. Act. There 
has been some dispute before us as to whe¬ 
ther the attachment subsisted in fact or law 
on the date the occurrence took place. On the 
day in question, that is, 29th March 1944, 


Narsingh Singh (who is a resident of the 
neighbouring village of Baijani) learnt from 
his cowherd Jageshwar Mandal (p. w. 21 ) 
that the Goalas of Khutaha were cutting the 
arhar crop. The deceased Mahendra Singh 
was a peon of Babu Bijoy Krishna Banerji, 
appointed only a few months before the pre- 
sent occurrence. Mahendra Singh was a resi¬ 
dent of Patna District, and was described 
by witnesses as a khalifa (wrestler). He was 
staying at the time of the occurrence in the 
house of Narsingh Singh. On hearing abont 
the harvesting of the crop by the Goalas of 
Khutaha, Narsingh Singh sent information 
to Mahendra Singh. Mahendra came with 
three other persons, Meda Singh, Balik Singh 
and Jharu Singh. Meda and Balik are bio- 
thers of Narsing. Jharu is their sister’s son. 
Goda Singh another brother of Narsingh 
Singh, also came there, and these persons, 
along with two others who joined them on 
the way, went towards the arhar khet. The 
arhar khet is across a small rivulet known 
as Jogia river. The field is across the rivulet 
towards the east. The prosecution case is 
that Mahendra Singh and his companion 
saw about 125 men variously armed: out of 
these men about 50 or 60 were standing on 
the eastern bank of the rivulet and the rest 
were cutting the arhar crop. The distance of 
the field from the eastern edge of the rivulet 
would be about 50 yards. From the western 
side of the rivulet Mahendra Singh inquired 
of the men standing on the eastern bank of 
the rivulet as to why they were cutting the 
arhar crop which had been attached. On 
this two of the accused persons, Sarda Pande 
and Hublal Singh, are stated to have given 
an order for assault. The mob standing on 
the eastern bank then ran towards Mahen¬ 
dra Singh and his companions. It may be 
noted that the bed of the rivulet was then 
dry and there was no difficulty in running 
across it. It is stated that two of the accused 
persons, Ganu Gope and Sidhu Gope, pierced 
their bhalas into the abdomen of Mahendra 
Singh. The intestines came out and Mahen¬ 
dra Singh fell down. Others of the mob then 
beat Mahendra Singh with various weapons. 
Meda and Balik ran to protect Mahendra: 
they were also assaulted by the members of 
the mob. The mob, when running towards 
Mahendra and his companions, also threw 
brickbats at them. Finding that their lifs 
was in danger, Narsingh Singh and his other 
companions ran away. Narsingh got a tam¬ 
tam and accompanied by Meda and Jharu 
he went to the police-station which he reach¬ 
ed at about 10-30 A.M. He gave an informa- 
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tion at the police-station which is Ex. 1 in 
the record. The information was given with, 
in about hours of the occurrence. Balik 
Singh, who also ran away but did not go to 
the thana, got up on a gular tree. He saw 
that the mob tied a gamcha round the abdo. 
men of Mahendra and they carried Mahen- 
dra towards the east. The Sub-Inspector 
arrived at the place at about 12.30 P. M. He 
saw the arhar field and found the cut plants 
lying on the ground. The body of Mahendra 
Singh was not found at the place where 
Mahendra Singh had fallen after the assault 
on him. There was, however, a trail of blood 
towards the east. The Sub-Inspector of 
Police followed up the trail of blood, made 
certain enquiries and found a dead body in 
Katoria river, half submerged in water of 
the depth of about one cubit. This Katoria 
river is about five to six miles from Jogia 
rivulet. The dead-body had no head and the 
body was partly scorched. The right leg was 
missing and the intestines were protruding 
from the abdomen. The prosecution case is 
that this was the dead body of Mahendra 
Singh which the members of the mob had 
brought from near the Jogia river. They had 
severed the head and had tried to burn the 
dead body. The quick arrival of the Sub- 
Inspector, however, prevented them from 
completely burning the dead body. The Sub- 
Inspector held an inquest over the dead body 
and sent it to the Civil Surgeon of Bhagal. 
pur for post mortem examination. I shall 
subsequently refer to this post-mortem exa- 
mination. The Sub-Inspector searched for 
the accused persons, hut none of them were 
found in the village. The above is the pro¬ 
secution story in brief. 

The defence of the accused persons is of 
the following nature. Two of the accused 
persons, Ganu Gope and Sidhu Gope, who 
have been sentenced to death, raised the 
plea of alibi. It is stated that they were at 
a place called Basukinath in the District of 
the Santal Parganss from 28 th March 1944. 
Oanu was ill of malaria there, and Sidhu 
was attending on him. Apart from the plea 
of alibi, it has also been contended on behalf 
of these two accused persona that the prose, 
oution case is not true in material particu¬ 
lars; and even if there had been an assault 
on Mahendra Singh, the circumstances in 
which that assault was made would give the 
accused persons a right of private defence. 
On behalf of the other accused persons it 
has been contended that the land was settled 
with them by Babu Bijoy Banerji 

on the bhaoli system and was in their p(^ 
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session. Babu Bijoy Krishna Banerji tried to 
oust them from possession for fear of their 
getting an occupancy right in the land, and 
also on account of a dispute over the share 
of the produce; it is stated that Babu Bijoy 
Krishna Banerji wanted half share in the 
produce whereas he was entitled to only 18 
seers in the maund. It has been contended 
on behalf of these accused persons that they 
did not form an unlawful assembly with the 
common objects mentioned in the charge; 
on the contrary, Mahendra Singh and his 
companions formed an unlawful assembly 
and wanted to oust the Goalas of Khutaha 
from possession of the land. It was also con¬ 
tended on behalf of these accused x)erson3 
that the prosecution case was false in mate¬ 
rial particulars and that they had been 
falsely implicated. On behalf of Hublal 
Singh, whose case was separately argued, 
the main contention raised is that he was 
not a member of the mob and has been 
falsely implicated. I may note that we bavo 
been separately addressed on behalf of three 
sets of appellants—Ganu Gope and Sidhu 
Gope being one set, Hublal another set and 
the remaining appellants being the third set. 
Besides the special pleas raised on behalf of 
the three sets of appellants, the common 
defence has been that the prosecution case 
is false in material particulars and the 
accused persons have been falsely implicat. 
ed. We have also been addressed on the in¬ 
dividual case of each one of the appellants. 

It would be advisable before discussing 
the evidence in the case to say a few words 
about the charges under Ss. 147,148 and 149, 
Penal Code. Two common objects have been 
mentioned in the charges under these sec¬ 
tions, one being to loot the crops on the 
land of Narsingh Singh and Bijoy Babu, 
and the other being to assault Mahendra 
Singh, Meda Singh and Balik Singh. Some 
of the arguments raised on behalf of the 
appellants relate to the common object 
mentioned above. I have, therefore, thought 
it necessary to refer to these common objects 
at the very outset. The learned Additional 
Sessions Judge, in agreement with the opi. 
nion of the assessors, has found that Narsingh 
Singh was the hataidar in possession in 
respect of the land in dispute. He has fur- 
tber found that the prosecution case of 
rioting and assault is substantially true. He 
has negatived the pleas of alibi and the 
right of private defence. He has then con- 
sidered the CMe of each individual accused 
person and has acquitted those of the accus- 
ed persons regarding whose presence in the 
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mob or complicity in the assault there was 
some doubt. 

It would be convenient to take up first 
the case of the two accused persons, Ganu 
Gope and Sidhu Gope, who have been 
sentenced to death. The main points raised 
on behalf of these two accused persons are 
(l) the prosecution case is not true in mate¬ 
rial particulars, (2) the identity of the dead 
body has not been established, (3) their plea 
of alibi should be accepted, (4) they are 
protected by the right of private defence 
and (5) that in any case, they cannot be 
found guilty under S. 302, Penal Code. I 
shall take up these points one by one. The 
prosecution case mainly rests on the testi¬ 
mony of the following witnesses. First of 
all there are the four brothers, Narsingh 
Singh (P. W. 1), Meda Singh (P. W. 2), Balik 
Singh (P. w. 3) and Goda Singh (p. W. 4). 
Then there is Jharu Singh (p. W. 14), who 
is the son of their sister. These five witnesses 
are clearly related to one another. Besides 
these relations, the independent witnesses 
are Kuldip Singh (P. W. 7), Naurangi Singh 
(P.W..13) and Inder Mandal (P.W. 20). As far 
as Kuldip Singh (P. W. 7) is concerned, the 
learned Sessions Judge has not relied on his 
evidence for a very good reason. It appears 
that before the investigating police officer 
the statement of this witness was that he 
had not seen the occurrence but had heard 
about it. The witness no doubt denied this 
in the Court of Session. But, in view of his 
previous statement, he is clearly an unreli¬ 
able witness. As to Naurangi Singh (P.W. 13) 
the comment is that he is a partisan witness. 
He admits havmg deposed for Narsingh in 
a previous cattle grazing case. He also 
admits that he was an accused along with 
Narsingh Singh in a case under S. 188, 
Penal Code. As to Inder Mandal (p. W. 20) 
the comment is that his name is not men- 
tioned in the first information and that he 
is also a partisan witness. This witness also 
admits that ho was examined for Bijoy 
Babu in the grazing case and in the case 
under s. 107, Criminal P. 0. The evidence 
of this witness is not of any great impor- 
tance inasmuch as he says that he did not 
notice the assailants of Mahendra. It fur- 
ther appears from the evidence of the in¬ 
vestigating police-officer (p. w. 22) that this 
witness Inder Mandal had not named Ganu 
Gope in the mob. Leaving aside Inder 
Mandal and Kuldip Singh, we are left with 
the evidence of the four brothers, their 
sister’s son and Naurangi Singh (p. w. 18). 
It must, I think, be conceded that the pro¬ 


secution witnesses are related to one another, 
and Naurangi Singh (p. W. 18 ) had previ¬ 
ously deposed for Narsingh in the grazing 
case and was an accused with Narsingh in 
a case under s. 188 , Penal Code. The ques. 
tion is whether the evidence of these witnesses 
should be discarded on this ground. I am 
unable to agree with the contention that the 
evidence of these witnesses should be dis¬ 
believed on the ground that they are related 
to one another, or on the ground that 
Naurangi Singh is interested in the prose¬ 
cution party. Babu Bijoy Krishna Banerji 
is a resident of Bhagalpur, who had pur¬ 
chased the village in execution of his decree. 
Since his purchase a great deal of trouble 
has been raised on behalf of different persons 
claiming the lands to have been settled on 
the nagdi or batai system by the previous 
landlord. One of such persons was Sarda 
Pande, a resident of village Baijani, another 
was Hublal Singh, another resident of village 
Baijani. Sarda Pande is related to the pre- 
vious landlord and obviously has some in¬ 
fluence in the village. The Goalas of £[hutaha 
now claim the lands to be their batai lands. 
In such circumstances, paucity of evidence 
from independent sources is not a sufficient 
ground for disbelieving the testimony of 
the four brothers, their sister’s son and' 
Naurangi Singh. 

The evidence of Namingh Singh has 
been seriously criticised before us on the 
ground that he pleads ignorance of the pro¬ 
ceeding under 8. 107, Criminal P. G. It is 
true that Narsingh Singh has falsely plead¬ 
ed ignorance of such a proceeding. Our 
attention has also been drawn to the fact 
that the investigating police-officer (p. W. 22) 
has admitted that Narsingh and one of 
his brothers are under police surveillance, 
though Narsingh denies that be is under 
such surveiUance. The nature of the surveil¬ 
lance is, however, not known, and the mere 
fact that Narsingh is under police surveil¬ 
lance is no sufficient ground for disbehev- 
ing his testimony. There are two important 
particulars in respect of which the story 
given by the aforesaid prosecution witnesses 
is somewhat different from the story as set 
out in the first information. The prosecution 
witnesses have said that two of the accused 
persons, Sarda Pande and Hublal Singh 
gave the order for the assault. This part of 
the story is not mentioned in the first infor¬ 
mation. Sarda Pande has already been ac¬ 
quitted by the learned Sessions Judge, and 
the omission of this part of the story in the 
first information, so far as it affects Hnblaii 
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{Will be coneideced when 1 take up the case 
;o{ Hublal Singh. The other important point 
jon which there is a difference between the 
first information and the story set out in 
Court is about the two accused. persons, 
Qanu Gope and Sidhu Gope. Th^ two 
laccused i)ersons are stated to have run 
straight on Mahendra and pierced their 
'bhalas in the abdomen of Mahendra. The 
first information does not, however, present 
the story in exactly the same way. In the 
first information the names of 13 accused 
l)erson8 are mentioned, including Sidhu Goj>e 
and Ganu Gope, and then it is stated that 
they began to strike with lathi, bhala and 
pharsa. The first information does not state 
that Ganu and Sidhu ran straight on Mahen. 
dra and pierced their hhalas into the abdo¬ 
men of I^hendra. I think the benefit of this 
omission should go to the two accused persons 
Sidhu Gtope and Ganu Gope. This will affect 
the charge under S. 802 , Penal Code and 1 shall 
presently discuss this aspect of the matter. 

The question now is if tho difference in 
the story as set out in tho first information 
and the story as given in Court would lead 
one to reject the entire prosecution case as 
false. In my opinion, the answer to this 
question must be in the negative. The first 
information appears to be a general state, 
ment of what happened. Substantially, the 
occurrence as given in the first information 
is the same as testified to by the witnesses 
examined on behalf of the prosecntion. The 
difference in particulars is not such as to 
lead one to the conclusion that the prosecu- 
tion has given an entirely false version of 
the occurrence. The prosecution witnesses 
have all stated that there was a mob of 
about 100.125 persons, some of whom were 
harvesting the crop and some were standing 
on the eastern bank of the Jogia river. They 
were all variously armed with dangerous 
weapons. As soon as Mahendra and his 
companions came near the Jogia river and 
Mahendra protested against the harvesting 
of the crop, the members of the mob on the 
bank of the river can towards Mahendra and 
bis companions and an attack waa made on 
Mahendra. Meda and Balik, who tried to 
help Mahendra, were also assaulted. Subs, 
tantially, this is the proeecution ease as set 
out in the first information and as testified 
to by toe witnesses examined in Court. No 
such serious discrepancies have been pointed 
out as would lead one to tou;ik, that the 
prosecution case was not sabstanf^y true. 

Coming now to toe question of the right 
of private defence, one of toe points for 
1946 F/12 it 13 


sideration is the possession of the land in- 
dispute. There has been a good deal of oral, 
evidence on this point, and the evidence of 
Babu Bijoy Krishna Banerji (p. w. 17 ) has*: 
been seriously criticised before us. It iS: 
admitted by both parties that Babu Bijoy 
Krishna Banerji is entitled to receive the. 
rent for the land in dispute. The main dis-. 
pute is as to who the bataidav is. Narsingh, 
Singh claims to be the hataidar, who is sup.; 
ported by Babu Bijoy Krishna Banerji. The! 
Goalas of Khutaha, on the contrary, contend' 
that they are the bataidars whom Babu 
Bijoy Krishna Banerji wishes to oust. In. 
the view which I have taken of the occur¬ 
rence in this case, it is unnecessary to decide, 
the question of possession. There can be no- 
doubt tbat Mahendra was assaulted before- 
be had even crossed the Jogia river. The. 
place where Mahendra was assaulted as- 
testified to by the witnesses would appear 
from the sketch map (Ex. 3) prepared by. 
the Sub-Inspector of Police. The evidence- 
is that the arhar field on which the crop 
was being harvested was at a distance of 
50 yards from the eastern banlc of the river. ■ 
Mahendra was still on the western bank • 
when he protested against the cutting of the' 
arhar crop. Such a protest did not amount, 
to an invasion of the property of the accused 
persons, even if it is assumed that the 
Goalas of Khutaha were in possession of the ! 
land in dispute. Neither, in my opinion, is 
there right of private defence of body in the* 
circumstances in which the assault was made* 
on Mahendra Singh. The right of private; 
defence of the body commences as soon as- 
a reasonable apprehension of danger to the'' 
body arises from an attempt or threat to 
commit the offence, though the offence may. 
not have been committed; and it continues- 
as long as such apprehension of danger to. 
the body continues. No such circumstances* 
have been clearly established as would lead' 
us to think that there w'as any apprehension- 
of danger to the body, not to speak of 
grievous hurt, to the accused persons or the. 
members on their side, so as to give rise to 
a right of private defence to them. 

Learned counsel for tho appellants hadj* 
drawn our attention to the following circum.» 
stances: Mahendra Singh was a khalifa 
(wrestler) brought from the Patna District; ■ 
Narsingh and one of his brothers were under * 
police surveillance; the evidence of Meda" 
Singh (P. w. 2) shows that he had a lathi> 
and others of his party hod dantas: the* 
statement of Jham Singh to the Sub-Ins.- 
pector of Police was to the effect th^ti 
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Mahendra asked his companions to go for¬ 
ward and not to run away. On these circum- 
etances it has been contended before us that 
Mahendra and bis companions came pre- 
pared to commit an attack, and, therefore, 
the accu-ed persons had the right of private 
defence. I have given my best conaidera- 
tion to the circumstances mentioned above, 
which have been brought out in the cross- 
examination of some of the prosecution wit¬ 
nesses. I am unable to accept the contention 
that those circumstances show that Mahen¬ 
dra Singh was about to make an attack on 
the accused persons so as to give them a right 
of private defence of body. (After consider, 
ing the evidence his Lordship concluded.) 
From whatever point of view we look at 
the case, it appears to me that the accused 
persons are not protected by the right of 
private defence, either of property or of 
4x>dy. CHia Lordship then held that the 
dead body found was identified and rejected 
the plea of alibi set up by Gann Gope and 
Sidhu Gope.] Now, comes the question as to 
whether the two accused persons, Ganu Gope 
«,nd Bidbu Gope. have been rightly convicted 
coder S. 802, Penal Code. I have already re- 
ferred to the fact that these two accused 
persons ai'e entitled to the benefit of the 
omission in the first information, which does 
not single out these two accused persons as 
liaving given the bhala blows on the abdomen 
of Mahendra Singh, There can be no doubt 
that some members of the mob did give 
hhala blows on the abdomen of Mahendra 
Singh. There can also be no doubt that those 
members of the mob who gave the two 
hhala blows on the abdomen of Mahendra 
Singh would be guUty of the offence of 
murder under s. 802. Penal Code. The 
question, however, is. if these two accused 
persons. Sidhu Gope and Ganu Gope. ^ 

found guilty of the offence S. 

Penal Code, in view of the fact that the 
first information report does not state that 
they had given the two bhala blows on the 
ebdomen of Mahendra Singh. In my opinion. 
4 hese two accused persons cannot be found 
^ilty of the offence under s. 302, Penal 
•Code, in view of the statement made in the 
first information. 

The next question is if these two and the 
other accused persona can be found guilty 
under s. 802 read with s. 149, Penal Code. 
T^ere is no doubt in my mind that Mahendra 
^ingb was assaulted by the members of the 
mob in prosecution of the common object of 
the xmlawful assembly. Mr. Baldeo Bahai, 
arguing for some of the appellants, has con. 


tended before us that if the Ooalas of 
Khutaha were in.possession of the disputed 
land and the crop was not under attachment, 
then one of the common objects mentioned 
in the charge, namely, to loot the crops of 
Narsingh Singh, would undoubtedly faiL 
He contends that the accused persons were 
committing no offence in cutting their own 
crops. I have already said that it is 
unnecessary to determine in this case which 
bataidar was in possession of the land in 
dispute. Even if the Goalas of Khutaha were 
in possession of the land, they would still be 
an unlawful assembly when they attacked 
Mahendra Singh on the other side of the 
river merely on his protest that the crops 
should not be cut. The charge mentions 
two common objects as stated by me 
previously. The contention of Mr. Baldeo 
Sahai is that the second common object of 
assaulting Mahendra Singh was merely ancU- 
lary to the first common object; and if the 
first common object fails, the accused persons 
cannot be found guilty on the second common 
object. For this he has relied on the case in 
A I.R. 1928 Pat. 405^ and the unreported case 
in Criminal Appeal No. 711 of 1944.* What is 
the real common object of an unlawful 
assembly, and whether of the two common 
objects mentioned in a charge, one is the| 
real common object and the other is merely! 
subsidiary to it, will depend on the facts ofi 
each case and will vary from case to case.| 
No hard and fast rule can be laid down) 
which would fit in with every case. In the 
particular case before us, some members of 
the mob were harvesting the crop, others 
were standing on the bank of the river 
armed with dangerous weapons in order to 
assault anybody who would come to inter¬ 
fere or protest. I have found that the mem¬ 
bers of this mob fell on Mahendra Singh 
and assaulted him on the other side of the rivet 
as soon as he merely protested against the 
harvesting of the crop. In these circum¬ 
stances, it cannot be said that the second 
common object is merely subsidiary to thel 
first common object, and that it cannot 
make the members of the mob, who shared 
in that common object, an unlawful assem¬ 
bly. In my opinion, the second common 
object is as important as the first one, and 
can make the members of the assembly, 
who shared in that common object, an un-{ 
lawful assembly. This matter has been 


1. (’28) 15 A. I. R. 1928 Pat. 405: 108 I. 0. 421, 
Akiu Mian v* Emperor* 

2. Cti. Appeal No. 711 of 1944, decided on 2na 
February 1945, Baldeo Gangota v. Emperor. 
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very dearly explained by Ainslie J., in the 
leading caea in 20 w. R. or. 5* Though 
Ainshe Jdelivered the dissentient judgment 
in the Pull Bench case, the point which is 
\inder consideration was one of the points 
on which their Lordships were in agreement. 
I can do no better than quote from the 
judgment of Ainslie J.: 

“1 do not think it possible on the evidencetosay 
that the common object was limited to the eject¬ 
ment, and that the use of force was not deliberately 
contemplated. Nor do I think that we may say that 
foroe was only a means to an end, and that the 
ultimate object of obtaining possession of the field 
was the only common object of (be party. It was 
clearly the deliberate intention of the unlawful as¬ 
sembly to use certain means to obtain a certain 
end, and 1 am therefore unable to come to any 
other conclusion than that the common object was 
compoQnded both of the use of the means and the 
attainment of the end." 

In this case also, the common object of as- 
saulting anybody who would come to inter¬ 
vene was present in the minds of the mem- 
bers of the mob from the very beginning; 
otherwise, some members of the mob would 
not be standing on the river armed with 
dangerous weapons. It cannot, therefore, be 
said that the common object of assaulting 
Mabendra Singh and others was a subsi- 
diary common object of no particular ac¬ 
count ; on the contrary, it was as important 
as the other common object of harvesting 
the crop. The two cases on which Mr. Baldeo 
Sahai has relied can easily be distinguished 
on facts. In A. I. R. 1928 Pat. 405^ the real 
common object was to destroy the hut; the 
beating was merely an incidental happen¬ 
ing. In Appeal No. 711 of 1944,^ the finding 
is that two of the accused persons were as¬ 
saulted first which resulted in an exchange 
of blows by those who bad accompanied 
these two accused persons. Naturally, there¬ 
fore, assault was not taken as the principal 
common object of the unlawful assembly. 
Jt is now well settled, as far as this Court 
is concerned, that the members of an unlaw, 
ful assembly are not necessarily guilty of 
the same ofifence as the principal offender. 
It has to be determined, with reference to 
the facte of the case, what offence the mem¬ 
bers must have known to be likely to be 
committed: if such offence is a minor of. 
fence, then they should be convicted accord, 
ingly : 17 P. L. T. 860.* There are two other 
decisions also in which the same principles 
have been followed (criminal Appeal No. 81 

3. C73) 11 Beng. L. R, 847 ; 20 W. R. Or. 5 (FB). 
Queen ▼. Sabid All. 

4. ('86) 28 A. I. B. 1936 Pat. 481 : 162 L C. 663 : 
17 P. L. T. 860, Bhagwat Singh v. Bmperor. 


of 1940® and criminal Appeal No. 183 of 
1989).® In both these cases it has been held 
that a person can be convicted of the con- 
structive offence of murder not only where 
the offence is committed by any member of 
an unlawful assembly in prosecution of the 
common object of that assembly, but also 
where the offence is such as the members of 
that assembly know to be likely to be com¬ 
mitted in prosecution of the common object. 
In short, any member of an unlawful assem- 
bly is guilty of an oil'ence committed by 
another member of that assembly, if the 
offence is of such a nature that the members 
of the unlawful assembly must have known 
that such might be committed in prosecu-. 
tion of the common object of the assembly. 
The following observations made by Mere¬ 
dith J., in Criminal Appeal No. 183 of 1939® 
are relevant for the purposes : 

"In such cases, some member o£ the mob,carried 
away by anger and excitement, frequently goes 
further than is likely to have been anticipated. In 
the'circumstances, it is neither necessary nor right, 
in my opinion, to hold ai) the appellants guilty of 
murder. When they joined in this attack, however, 
a number of them being armed with spears, they 
must have known it likely that grievous hurt would 
be caused with deadly weapons to some one, that 
is to say, they must have known it likely that the , 
oficnce under S. 326 would be committed." 


I agree with the observations made above, 
and, in my opinion, those observations 
apply with equal force in the present ciase. 
Some of the members of the mob which 
attacked Mabendra Singh were armed with 
spears; others were armed with different 
weapons, such as, farsa, lathi, etc. The 
members of the unlawful assembly must 
have known that grievous hurt with danger, 
ous weapons was likely to be caused in pro- 
secution of the common object of assaulting 
Mabendra Singh and his companions. I do 
not think it can be said that the members 
of the unlawful assembly knew that murder 
or culpable homicide was likely to be com- 
mitted. I, therefore, think that the proper 
section to apply in the present cose is s. 826 
read with S. 149, Penal Code. I should also 
add that the word "knew” in s. 149, indicates 
a state of mind at the time of the commission 
of the offence, the subsequent dragging of 
the body etc., however cruel, cannot affect 
that knowledge. 


Mr. Baldeo Sahai, appearing for some of 
the appellants, has also contended that the 
charge ia defective inasm uch as it says that 

5. Cri. Appeal No. 31 of 1940 decided on 24th 
April 1940, Tulakant Jha v. Emperor. 

6. Cri. Appeal No. 183 of 1939, decided on 6th 
November 1939, Bama Shankar v. Emperor. 
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the offence of murder was committed in 
prosecution of the common object of the 
junlawful assembly. It is well known that 
Is. 149, Penal Code, is divided into two parts : 
( 1 ) an offence committed by a member of 
an unlawful assembly in prosecution of the 
common object of that assembly; and (2) an 
offence sucb as the members of the a^embly 
'knew to be likely to be committed in pro- 
jsecution of that common object. It has been 
contended by Mr. Baldeo Sahai that the 
charge is under the first part and, there¬ 
fore, the appellants cannot be convicted of 
an offence under the second part. In my 
lopinion, this contention is not worthy of ac- 
ceptance. The charge no doubt mentions 
that the offence of murder was committed 
in prosecution of the common object of the 
unlawful assembly. The offence under S. 326 
read with s. 149, Penal Code, is a minor 
offence and is covered by the charge. The 
mere fact that a charge does not mention 
that the members of the unlawful assembly 
knew that an offence under S. 326 was likely 
to be committed, does not invalidate the 
charge, nor has it caused any prejudice to 
the appellants. 

I will now take up the individual case of 
each one of the appellants. As far as Hublal 
Singh is concerned, he is clearly entitled to 
the benefit of doubt. It was alleged against 
him that he bad given the order for assault. 
This fact is not mentioned in the firat infor¬ 
mation. Hublal Singh was one of the defen¬ 
dants in the title suit which Babu Bijoy 
Krishna Banerji brought in 1932. There was, 
therefore, a temptation to make him an 
accused person in the present case as well. 
Naurangi Singh (P. w. 18) has stated that 
he knows Hublal Singh; but he did not 
notice him in the mob. He has no doubt 
been identified by other witnesses. In view, 
however, of the circumstances mentioned 
above, Hublal Singh is entitled to the benefit 
of doubt. As to Ganu Gope and Sidhu Gope, 
they have been identified by a large number 
of witnesses. Their names appear in the 
first information report. The evidence of 
Meda Singh (p. W. 2 ) shows that Ganu Gope 
and three others hit him with bhala. The 
doctor's evidence shows that Meda Singh 
had only one bhala injury. It is doubtful 
which of the accused caused the bhala injury 
on Meda Singh. The conviction under s. 324, 
Penal Ckide, cannot therefore be supported. 
There can, however, be no doubt of the 
complicity of these two accused persons in 
the assault on Mahendra Singh. 

As to the remaining six accused persons, 


i. I. A. 

Iswar Gope is named in the first informa¬ 
tion and is identified by P. ws. 1,4,18,14 and 
20 . Even excluding Inder Mandal (p. w. 20), 
he is identified by four witnesses. The evi¬ 
dence is also clear that he was armed wi& 
a bhala. Mangal Gope, alias Mangru Gope, 
has been named in the first information and 
has been identified by P. Ws. 1, 2, 3, 4, 18,14 
and 20. Even excluding the witnesses about 
whose testimony there may be some doubt, 
he has been identified sufficiently by a large 
number of witness. The evidence is idso 
clear that he was armed with a bhala. He 
has also been found guilty under S. 324, 
Penal Code for having hit Meda Singh with 
a bhala. For the reasons given in the case 
of Ganu Gope, the conviction under S. 324, 
Penal Code, against this accused person can¬ 
not be sustained. Accused Sipchu Gope has 
been named in the first information and 
has been identified by a large number of 
witnesses. He was not, however, armed wilh 
a dangerous weapon. Hirangi Gope is named 
in the first information and has been identi¬ 
fied by a large number of witnesses. He 
was armed with a pharsa. Banrn Gope is 
named in the first information and is identi¬ 
fied by four witnesses. He was armed with 
a bhala. Bhola Gope (son of Ganu Gope) is 
named in the first information and is identi¬ 
fied by five witnesses. Two of the witnesses, 
however, did not name him before the 
police. Excluding these two witnesses, there 
are only three witnesse, p. ws. 1, 4 and 18, 
who identify him. In a large mob identifi¬ 
cation is not always easy, and, 1 think, this 
aconsed, who is identified by the least num¬ 
ber of witnesses, should also be given the 
benefit of doubt. 

The result, therefore, is as follows. ‘Ap¬ 
pellants Hublal Singh and Bhola Gope are 
entitled to the benefit of doubt and should 
be acquitted. Their appeals are allowed and 
the conviction and sentences passed against 
them are set aside. The remaining appellants 
are all found guilty under S. 826 read with 
s. 149, Penal Code. Those of them who were 
armed with deadly weapons, namely, Ganu 
Gope, Sidhu Gope, Iswar Gope, Mangal 
alias Mangru Gope, Hirangi Gope and Banrn 
Gope, are also found guilty under s. 1*8, 
Penal Code. The remaining appellant, Sipchu 
Gope, who was not armed with a deadly 
weapon, is found guilty under s. 147, Penw 
Code. The conviction under S. 324, Penal 
Code against Ganu Gope and Mangal Gope 
is set aside. Six of the appellants, namelyi 
Ganu (3ope, Sidhu Gope, Iswar Gope, Mangal 
alias Mangru Gope, Hirangi Gope and Banru 
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Gope are sentenced to rigorous imprisonment 
for seven years under s. 326 read with s. Id9, 
Penal Code. Sipchu Gope, who was nob 
armed with a deadly weapon, is sentenced 
to rigorous imprisonment for four years 
under S. 826 read with S. 149, Penal Code. It 
is not necessary to pass any separate sen¬ 
tence under Ss. 148 and 147, Penal Code. 

The net result, therefore, is that the ap¬ 
peals of Hublal Singh and Bhola Gope arc 
allowed and the appeals of the other seven 
appellants are dismissed with the modifica¬ 
tions of the conviction and the sentences 
mentioned above. The reference under s. 874, 
Criminal P. C., is discharged. 

Before I conclude, I would like to observe 
that this case shows that if the Sub-divisional 
Officer had taken timely steps to get the 
crops cut, after the attachment under S. 69, 
Ben. Ten. Act, the occurrence might have 
been avoided. The order sheet (Ex. 11), to 
which 1 have made a reference, shows that 
the learned Sub-divisional Officer had ordered 
the cutting of the crops after attachment. If 
timely steps had been taken to give effect 
to the order, the unfortunate result which 
followed would have been avoided. The neces¬ 
sity of x^rompt action in cases of this nature, 
where there is an apprehension of a breach 
of the peace, cannot be over-emphasised. 
This is a case in which the parties have been 
fighting over xtossession for a long time; and 
whenever there is an apprehension of a 
breach of the peace, the Magistrate should 
take prompt action and decide the dispute 
once for all under 8.145 or any other appro- 
priate section of the Criminal Procedure 
Qodo. 

Ifarma 3. — I agree. 

G.N. Order accordinghj. 

[Case No. 32.] 
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Deonctndan Prasad Singh and othem 

—Appellants 

V. 

Pardip Singh and others — Respondents. 

Civil AmJa Nos. 608, 636, 628, 641, 642, 645, 
646 and 647 of 1948, Decided on 16tb May 1045, 
from appellate decrees of Sub-Judge, Patau, D/- 
2Srd February 1648. 

(a) Landlord and tenant — Raiyat bolding 
land at fixed rate of rent — Raiyat can 
remlMion of rent on ground of landlord's neg¬ 
lect to maintain irrigation arrangements if 
ttiere be such term in contract of tenancy ~- 
KabuUyat read with record of right held clearly 
iaiplied such term. 


Ordinarily wbcu rents are fixed in perpetuity no 
rezniEsion can bo allowed. But a raiyat holdinj' 
land at a fixed rate of cent can claim remission of 
rent on tbo ground of tbo landlord’s failure to 
maintain the irrigation arrangements in proper 
order if tbo contract creating the tenancy embodies 
n term to that effect. The Court can grant such 
relief in tbo matter of remission as appears to it 
fair and reasonable in the ciroumstances of the 
case: 3. A. No. 488 of 1941, Ex'pl. and Rel. oir, 
(’36) 23 A. r. R. 1936 Pat. 341. Expl. [P 94 C 2 ; 

P 95 C 1 ; P 96 C 9} 

The irrigation record of rights (jPartl Abi)ashi) of 
a mouza recorded a custom that the tenants bold¬ 
ing lands in the mouza wero liable to pay rent on 
maintcuance of complete irrigation arrangements 
by the landlord. Under tbo babuliyat the tenants 
were to bold lands at rate of rent fixed in per- 
petaity and were to pay rent, according to instal¬ 
ments, as fixed, year by year, without raising any 
objection as to inundation, drought and destruc¬ 
tion caused by worms and bail-storms, earthly and 
heavenly calamities. ’Xbc kabuliyat also provided 
that the tenants shall carry out orders for tbo 
supply of village labour for pain and embankments 
to the landlord and in default shall be respon¬ 
sible tlicrcfor and shell be liable to pay costs. 
Expense.- relating to earth work and gilaiidasi were 
and were to remain the conccru of tlin landlord: 

Ueld that the stipulations in the- latter part of 
the kabuliyat definitely controlled the stipulatlon.- 
in the earlier part of the document. If it were the 
intention of the parties that the defendants were to 
pay the rent fixed without any objection of tho 
nature as stated in the early itart of the document, 
then it was (juite unnecessary to provide in the 
deed regarding the landlord’sobligalion to maintain 
the irrigation arrangements and the tenant's liabi¬ 
lity to supply labour for the repair of 2 ’ains and 
hatidhs. Thorcforc, the intentions of tho parties 
were quite manifest that the payment of cent, with¬ 
out any objection of the nature ns provided in the 
early part of the deed, was subject to tho main¬ 
tenance of irrigation arrangements by tbo landlord 
for the benefit of the entire tenautry of the mouzn 
Irrespective of any distinction as to the term of the 
rent. Therefore the tenants holding land at fixed 
cate of rent were entitled to claim remission on 
ground of landlord's failure to maintain tho irriga¬ 
tion arrangements in proper order. [P 96 0 2] 

(b) Deed — Construction — Instrument of 
agreement — Principles of construction indi¬ 
cated. 

A document, e. g. an iiiati-ument of agreement, 
must be construed as a whole and every word used 
must receive due weight acojrding to plain com¬ 
mon meaning. Seemingly incoosistcot terms in the 
iDBteoment of agreement should be interpreted to 
bear a reasonable meaning of the transaction as a 
whole consistent with common ^^ense and ordinary 
condnot of human affairs. [P 06 C 1, 2] 

T. P. Act — 

(’45) Cbitaley, S. 8, N. 20, Pts. 9, il, 13. 

ic) Landlord and tenant—Kabuliyat relatiiiK 
to lands in mouza — Custom obtaining in 
mouza as to right of tenantry applies in absence 
of express stipulation to the contrary. 

If there is an invariable, certain and general 
usaTC or custom of any particnlar trade or place 
tho law will imply on the lart of one who contractE 
or employs another to contract for him upon n 
matter to which such usage or custom has rofe- 
ranee, a promise for tbo benefit of the other party 
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IQ conformity with such usage or custom; provided 
there be no express stipulation between them which 
^ inconsistent with such usage. To be binding, 
nowcver, such usage must be uniform and univer¬ 
sal, but when such invariable usage is proved, it is 
to be considered as the basis of the contract be« 
tween the parties, and their respective rights and 
iiabiiitics are held to be precisely the same as if, 
without any usage, they bad entered into a special 
agreement to the like effect. [P 95 C 2; F 96 C 1] 

Therefore where the irrigation record of rights 
(Fard Abpashi)oi a mouza recorded a custom that 
the tenants holding lands in the mouza were liable 
to pay rent on the complete maintenance of the 
irrigation arrangements by the landlord, a kabuli* 
yat creating a tenancy even though at a hxed rate 
of rent in respect of lands in the mouza must in 
the absence of an express stipulation to the con¬ 
trary, be taken to be subject to the custom as re* 
corded in the Fard Alyp<ii>hx^ [P 96 C 1] 

(d) Landlord and tenant ^Rentsuit—Tenant 
claiming remission on ground of landlord s 
neglect to maintain irrigation arrangements — 
Proot of neglect — Duty of Court fPer Fazl 
Al% C. J.). 

It is very easy for the tenants in a rent suit by the 
landlord to assert that they are not liable to pay 
the foil rent because the landlord has shown neg 
!eot in maintaining the irrigation arrangements in 
proper order. But the Courts should not accept 
such allegations specially when they are of a vague 
and general character in the absence of clear and 
cogent evidence as to the landlord's failure to dia- 
charge his obligation in regard to irrigation. In 
such a case tbo Courts should try to tiiid whether 
the arrangementa are reasonably adequate or whe* 
ther the landlords have been so remi'^ in their 
doty that the productivity of the tenants' land in 
the years in suit has been materially affected. 

[P 97 C 23 

K, Jha for Appellants* 

Ilaj Kishore Prasad — for Bespondents. 

Pande J. — These appeals 'are from 
appellate decrees dated 2drd February 1948, 
of the Subordinate Judge, first Court, Patna, 
which modified the decrees dated 18th March 
1942, of the Munsif of Barh, in suits for re¬ 
covery of srreac rents of agricultural hold¬ 
ings. The suit holdings are within mouza 
Dbouria Badal Singh, touzi No. 9095 of 
which the plaintiffs are proprietors of 
14 annas 12^ dams share having separate 
collections from the pro forma defendants 
who are proprietors of the remaining share. 
The defendants are raiyats of the holdings 
at rate of rent fixed in perpetuity. The 
period of claim for arrear rent varies in 
different suits, it being 1845 to 1848. or 1346 
to 1846. The defendants contend that the 
landlords neglected to maintain the irriga¬ 
tion arrangements of the mouza in proper 
order and this had affected the produce of 
. the holdings in question in the years in suit. 
They pleaded for abatement of rent by 50 
per cent, on that ground. The original Court 
found that the irrigation arrangements were 


in good order and it has not been proved that 
there was any appreciable deficiency in the 
productive capacity of the lands on account 
of any neglect of gilandazi. On this finding 
and also for the reason that the rents of 
the bolding being fixed in perpetuity that 
Court held that the defendants are not en^ 
titled to any remission of rent on the ground 
alleged. Accordingly the Munsif granted 
decrees to the plaintiffs according to theii 
claim. The learned Subordinate Judge who 
beard the appeals found that gilandazi 
work was not fully done during the years 
in suit and payment of rent was subject to 
the condition of maintenance of the irriga¬ 
tion arrangements in proper order. He h^ 
that the defendants were entitled to an 
abatement of rent by 25 per cent, for the 
years in suit. The plaintiffs have preferred 
these appeals. 

The finding of the appellate Court on Oe 
point of maintenance of irrigation arrange¬ 
ments in proper order is challenged on 
behalf of the appellants. It appears that a 
commissioner was appointed to inspect the 
irrigation arrangements of the mouza. The 
commissioner was required by the writ to 
inspect eight plots. He however inspected 
four of them only. Of these four be found 
one Alang in a dilapidated and n^lected 
condition for some years and minor breaches 
in the other three. The plaintiff’s Patwari 
stated that irrigation arrangements have 
been in the same condition for the last 20 
years, while the defendants’ witnesses stated 
that it has been so for the last 10 or 16 
years. These materials seemed to the Sub¬ 
ordinate Judge to justify the finding arrived 
at by him which being a finding of fact can¬ 
not be re-opened in second appeal The 
principal question for determination in these 
appeals is whether the defendants bolding 
the lands in suit at a rate, or rate of rent 
fixed in perpetuity are entitled to any remis¬ 
sion of rent on account of the landlord’s 
failure to maintain the irrigation arrange¬ 
ments in proper order. It htbs been urged 
for the appellants that the rent of the bold* 
ings being fixed in perpetuity remission of 
rent, in the absence of any term to suob 
effect in the contract which created the 
tenancies is not permissible in law, and that 
cl. (c) of 8. 112A (1). Ben. Ten. Act,, which 
provides for remission of rent in suob dr- 
cumstance applies only to occupancy hold¬ 
ings and, therefore, the defendants cannot 
claim benefit of the said provision. In sup¬ 
port of this contention reference is made to 
the decision of a Special Bench of this Court 
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in 15 pat. 691.^ In that cose it was held 
that: 

"Where the rights and the liabilities of the par* 
ties are regulated by contract, the terms of which 
oould not be said to have been unfair at the date 
when the contraot was entered into, the principle 
ol natural justice cannot be invoked to relieve one 
of the parties of some hard-diip, which might have 
been provided against in the contract but which 
the parties have omitted to provide for. Therefore, 
there is no justidcation for extending the principles 
anderlying 8. dd, Ben. Ten. Act. IddS, to a tenant 
holding under Istemiari mokartari lease." 

The learned Subordinate Judge in allow, 
ing partial remission of rent for the years 
in suit appears to have followed the decision 
of a Division Bench of this Court in Sir 
Qanesh Dutta Singh, v Somar Udahto in 
Second Appeal No. 488 of 1941. The learned 
advocate for the appellants submitted that 
the decision of the Division Bench is in con. 
flict with the decision of the Special Bench 
which ought to prevail. That case was also 
for recovery of arrear of rent by these very 
appellants against certain tenants of the 
same mouza. The rent of the holdings in 
the suits giving rise to those appeals was 
also fixed in perpetuity. The learned Sub* 
ordinate Judge who beard those appeals 
construed the terms embodied in the kabu. 
liyat with refeienoe to the irrigation record 
of rights (Fard Abpashi) and came to the 
conclusion that there was an implied term 
in the contract of the tenancy of those ten¬ 
ants that the realisation of rent is subject to 
the maintenance of the irrigation works by 
the landlord and as that had not been done, 
the tenants were held entitled to abatement of 
rent. Their Lordships of the Division Bench 
accepting the finding of the Court below held 
the tenants entitled to the remission rent 
as granted by the Subordinate Judge. It is 
clear that in that case remission was allow, 
ed on the ground that it was permissible 
under the terms of the contract which creat¬ 
ed the tenancy. Therefore, the decision of 
the Division Bench does not seem to me to 
be in any way at variance with the prin- 
oiple of law enunciated by the Special 
Bench in the case referred to above. 

In the present appeals the learned Sub- 
ordinate Judge was of the opinion that the 
terms of the kabuliyat read with the Fard 
Abpashi clearly implied that the payment 
of rent was subject to the condition of 
maintenance of the irrigation arrangements 
in proper order by the landlord. Mr. Lak. 
sbmi Kant Jba disputes the correctness of 

a. (*»6) 93 A. I. B. 1938 Pat 841 : 18 Pat. 694 ; 
168 1. 0. 1003 iS.B.), Dukha Lai Obaodhry v. 
Ht. MaaabaUl 


the view of the terms of contract formed by 
the learned Subordinate Judge. Therefore, 
the terms of the contract as embodied in 
the kabuliyat executed by the defeudants 
seem to require examination. Now it ap. 
pears that in six out of the eight ap^ieala 
the kabuliyats wera executed in the year 1909 
and in two of them in the year 1929. The 
kabuliyats of 1009 recite that owing to fre¬ 
quent differences about the rate of rent the 
parties agreed to settle the rent of the hold¬ 
ings at Bs. 8 per bigba in perpetuity. The 
reeital itself shows that the kabuliyats did not 
create any new tenancy but merely fixed 
the rent of the holdings that were already 
in possession of the raiyatson certain tt rin 
of rate. The evidence is that those tenants 
held their respective holdings as Bliaoli. 
The learned advocate for the appellants also 
admitted it to be so. Therefore, the kabu- 
liyats merely commuted the bhaoli rent to 
nakdi rent fixed in perpetuity. In other two 
cases fresh bakasht lands of the malik were 
settled by the kabuliyat on payment of naz- 
rana at rents fixed in perpetuity specified in 
the kabuliyats. Ttie irrigation record of rights 
of the mouza which was published in the 
year 1919 provides that in case of complete 
arrangement of irrigation the tenant will be 
liable to pay the existing rent. This docu¬ 
ment further shows that there is no natural 
source of supply of water to the mouza. 
The irrigation of lands depends on khatas 
and ahras constructed and maintained by 
the maliks. The Fard Abpashi shows that 
there are elaborate irrigation arrangements 
for the mouza. It is, therefore, clear th'i5 
the maintenance of ahras and khatas as also 
other minor arrangements of irrigation is 
absolutely necessary for proper cultivatioa 
of lands of the mouza. The learn 'd Sub¬ 
ordinate Judge was of the view that thd 
statement in the Fard Abpashi that on 
maintenance of complete irrigation arrangd- 
ments the tenants are liable to pay rent, 
recorded a customary right of ^nants hold¬ 
ing lands in that mouza. I am inclined to 
agree with this view. The terms em¬ 
bodied in the kabuliyat may. therefore, be 
reasonably construed with roference to the 
recognised custom of tenancy in the mouza. 
The principle of law is : 

"If there be an Invariable, certain and general 
oaage or ea^tnm of an; particalar trade or place, 
tbe law will impl; on the part of one who con- 
traote or eiiiplo;>4 another to oontrnct for him up^in 
a matter to whiob enoh usage or oustom has refer- 
enoe, a pr >mise for the benefit of the other party 
in oonformity with snob nsage or custom; provi- 
ded there be no express etlpdation between them 
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j^ich is iuconsistcnt vrilb such usage. To be 
finding, however, such usage must be uniform 
and nnivei-sal, but when such invariable usage is 
fcroved, it is lo be considered as the basis of the 
Icontract between the parties, and their respective 
Irights and liabilities arc bold to be precisely the 
[same as if, without any usage, they had entered 
anto a special agreement to the like effect ” (Chitty’s 
^Treatise on the Daw of Contracts, 9th Edn., 1937, 
»pagc -IG). 

Hero the said custom of tenancy in the 
mouza is clearly established by the entry in 
the survey record of rights. There is no 
evidence to the effect that the custom ap. 
plies to a jiarticular class of tenancy and 
not to the tenancy in the mou;ia as a whole. 
.Therefore, the terms of the contract be. 
tween the parties as embodied in the kabu. 
liyat must bo construed on the basis of that 
.well-established custom. In that view of the 
^natter, it cannot reasonably be contended 
-that tenants holding lands at rents fixed in 
rijerpetuity are not entitled to the benefit of 
ttho customary right of tenants holding lands 
:in the mouza. There is, however, a term in 
the kabuliyat that the tenant shall pay rent 
^according to instalments, as fixed, year by 
?year, without raising any objection os to 
'inundation, drought and destruction caused 
(by worms and hail-storms, earthly and 
iheavenly calamities. It may be argued that 
this express stipulation is inconsistent with 
■the customary rights as recorded in the 
Fard Ahpashi^ and, therefore, the defon- 
.dants must be taken to have contracted 
.themselves out of the said right. But each 
.of the kabuliyats whether of 1909 or of 1923 
(also contains the following terms : 

, "Wo huhiwi gouiam pain bandh Isa malikan ho 
dia Isarcnge ...... basurat Miclaf uske jawab- 

'deki ao Icbarcha taaluk manmokir fse hai wo 
<hoga . . . wo kharoha .... miiti wo gilandaai wo 

tghaira taaluk ahXc mashan ka hai wo hoga” 
^And I shall carry out orders for the supply of vil¬ 
lage labour for pain and ombankmente to tho 
•)na]iks, ia default I shall be responsible therefor 
tand shall bo liable to pay costs. Expenses relating 
.So earth work and gilan^si are and shall remain 
the coucern of tho proprietors).” 

Tlie principle of law is: 

.. “Whore words of reoltal or reference manifest a 
olear intention that tho parties should do certain 
acts, the Courts will from these infer an agreement 
(by them to do such acts*’ (Chitty’s Book referred 
.above, page 48). 

■The terms just quoted give clear judication 
of the intention of the parties that the land¬ 
lord shall maintain the irrigation arrange- 
rments in proper order. The aforesaid two 
i stipulations in the I:ab7iliyat must be consi¬ 
dered together in order to determine the 
intentions of the contracting parties. It is a 
well-established principle that the document 
mist be construed as a whole and evers’- 


word used must receive due weight aceoi^- 
ing to its iilain (X)mmon meaning. Seemingly 
inconsistent terms in an instrument of ^ee- 
ment should be interpreted to bear a reason, 
able meaning of the transaction as a whole 
(consistent with common sense and ordinary 
(Conduct of human affairs. In my opinion the 
stipulations in the later part of the instru¬ 
ment definitely control the stipulations in 
the earlier part of the document, as stated 
above. If it were the intention of the patties 
that the defendants were to pay the rent 
fixed without any objection of the nature as 
stated in the early part of the document, 
then it was quite unnecessary to provide in 
the deed regarding the landlord’s obligation 
to maintain the irrigation arrangements and 
the defendants’ liability to supply labour f6r 
the repair of pains and bandits. For those 
reasons the intentions of the parties appear 
to me to be quite manifest that the payfiient 
of rent, without any objection of the nature 
03 provided in the early part of the deed 
was subject to the maintenance of irrigation 
arrangements by the landlord for the benefit 
of the entire tenantry of tho mouza irrespec¬ 
tive of any distinction as to the term of tbej 
rent. It has been found above that the land¬ 
lord neglected tho gilandazi in the years in 
suit. The lower Court has a(}cepted the 
defendants’ evidence to the effect that the 
produce of the lands was affected in conse ¬ 
quence of the said failure on the part of the 
landlord. The landlord having failed to act 
up to the terms of the contract, the tenants 
are entitled to such relief in regard to pay¬ 
ment of rent as may be deemed suitable and 
just by tho Court in the circumstances bf the 
<3ase. The appellate Court granted remission 
of rent by 25 per cent, for the years in suit. 
The estimate of the relief granted by the 
Court below seems fair and reasonable in 
the circumstances of the case. 

Mr. Raj Kishore Prasad advocate for flie 
respondents, submitted that the defendants 
are entitled to remission of rent also under 
cl. (c) of s. 112A (i) as they are occupancy 
tenants of the holdings in question altnougi\ 
the rents are fixed in perpetuity. Hin atgn- 
meut is that in six cases relating to the 
kabuliyats of the year 1909 the tenants were 
already occupancy raiyats of the holdings 
at bhaoli rent and the kabuliyats merely com¬ 
muted the bhaoli rent to nakdi rent in per¬ 
petuity. Therefore, mere commutation of 
rent, though at a rate fixed in i)erpetaily4 
cannot operate to deprive those tenants of 
their occupancy rights in the holdings which 
existed at the time of the execution 'oi 
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kabuliyats. As to the other two cases of new 
settlement by the kabuliyats of 1923 be sub. 
mitted that the tenants were settled raiyats 
of the mouza at the time and, therefore, by 
the operation of s. 21 , Bengal Tenancy Act, 
they became ocoupanoy raiyats of the lands 
newly settled with them. In support of this 
contention the learned advocate relied upon 
the following cases : 27 C. L. J. 284,® 49 Cal. 
280-® and 56 cal. 178.^ 

These cases related to the question whe¬ 
ther a raiyat holding land at a fised rate of 
rent is protected under cl. ( 4 ) of the provi- 
sion of S. 87 of Act 11 [XI] of 1859 or under 
s. 160, Bengal Tenancy Act, as the case may 
be. In those cases it was held that a tenant 
at rent fixed in perpetuity may attain the 
status of an occupancy raiyat by tbe opera¬ 
tion of S. 20 or S. 21, Bengal Tenancy Act, 
aid would then be entitled to tbe benefit of 
protection under tbe aforesaid provisions. 
But there appears to be conflict of judicial 
opinions on the ];)oint in the Calcutta High 
Court it^lf. In 18 c.w.N. 1025® hia Lordship 
Mookerjee J. held that a raiyat holding at 
fixed rate does not after he has been in 
occupation for twelve years become a settled 
raiyat of the village and thus acquire a right 
of o«»upancy. Similar view was expressed by 
thfiiir Lordships. Woodroffe and Nowbold JJ. 
in second Appeal No. 847 of 1913® referred 
in 49 Cal. 2 B 0 .® Thus, in the Bengal Presidency 
it^lf, the question as to a tenant at rent fixed 
in perpetuity acquiring occupancy right in 
the holding cannot be regarded to be settled 
yet. iPor the purpose of decision of these 
•appeals it does not seem necessary to enter 
info an examination of the debatable x^int 
raised by Mr.Baj Kisbore Prasad. Tbe view 
that I have taken of the terms of contract 
between the parties as embodied in' the 
kabuliyats seems to me to be quite sufficient 
tor tbe decision of these appeals. In the cir- 
cumstances diseased the appeals must fail. 
1 would dismiss the appeals with costs. 

. Pazl Idi G. J. — Tbe difficult question 
u^ed in these appeals is whether a raiyat 
holding his land at a fixed rate of rent can 
Claim remission of the rent on the ground 

2. (’IS) 6 A.I.R. 1918 Cal. 42C : 44 I. C. 548 : 27 

0. L. J. 284, Lakht Oharan Saba t. Hamid All. 

3. (’09) 9 A. I. B. 1992 Cbl. 297i 49 Oal. 280.: 63 

I. C. 086, Saiboswai Patio v. Suay OLiDd. 

4. (’28) 16 A. 1. B. 1928 Cal. 880 : 58 Cal. 173 ; 

115 I. -C. .81, .^Parini Cbaraa fiatdac v. Siriab 

Chiuldfa FaK 

8. C09) 2 I. C. 676 * 16 0. Wa 27. W36, Bhotnatb 

. T. Sorondra Katb Datt. 

fi. Svoried in (’1^ 8 A. 1. & 1916 CaL 101:49 

I. 0. 6Q8, Akhil Chandra Son v. Tripoia Cbaian. 


that the landlord has neglected to maintain 
the irrigation arrangements. Ordinarily, once 
the rents are fixed, no remission can be 
allowed. It appeal's that in a previous suit 
between the present plaintiff and some of 
the tenants of the village in which the defen- 
dants hold lands it was held that by reason 
of the special usage recorded in the fard- 
abpaski such a tenant is entitled to remis¬ 
sion. My first inclination was that those 
appeals should be referred to a Full Bench 
for an authoritative pronouncement on the 
question raised in them, but after reading 
tbe judgment of my learned brother, I am 
not prei)ared to express dissent from tho 
view expressed by him and I agree that 
these appeals should be dismissed with cost.^. 
But I must state that I am not altogether 
happy about tho finding of fact arrived ai 
by the lower appellate Court with regard to 
the alleged neglect of the plaintiffs in main¬ 
taining the irrigation arrangements. It isi 
very easy for the defendants in a rent suit 
to assert that they are not liable to imy the' 
full rent because the landlord has showDj 
neglect in oilandazi; but the Courts .should 
not accept such allegations siitcially when' 
they are of a vague and general ebaracter in’ 
the absence of clear and cogent evidence 
to tho landlord’s failure to discharge hisi 
obligation in regard to irrigation. lu the 
present case the Munsif bad dealt with the 
tenant’s plea at some length and come to 
tho conclusion that tbe gilandazi arrange¬ 
ments were adequate. In a case like this the' 
Courts should try to find whether the arran-: 
goments are reasonably adequate or whether' 
the landlords have been so remiss in their! 
duty that the productivity of the tenants'! 
land in tbe years in suit has been matcrially| 
affected. The appellate Court has revei'sed! 
the decision of the Munsif, but oa bis decision 
amounts to a finding of fact, I cannot aaj- 
in second appeal that the Munsif’s conclu¬ 
sions ought to be preferred. The appeals 
must, tberefoie, be dismissed, but I think that- 
in any suit that may be brought for these 
lands in future tho CJourts should deal with 
the matter more carefully. 

Q.N. Appeals dismiijsed. 

[Case No. 83.] 
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SiNHA J. 

Rameshar Mistri 

V. 

Bahulal Pandit. 

Second Appeal No. 291 of 1044, Decided on lOlh 
September 1945, from decision of Add!. Sob-Jadf^, 
Bbftgaipor, D/- 6th December 1043. 
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Contract Act (1872). S. 25 — Compromise 
during pendency of suit is not without con¬ 
sideration _It is immaterial whether claim 

was false. 

When the matter has been compromised during 
the pendency of the suit the compromifie by a 
litigant irrespective of the rights and wrongs of the 
parties is a good consideration for the compromise. 
It may be that the suit was based on a false claim; 
but compromises are effected irrespective of the 
merits of the claim of either side : ('•10) 17 A.I.R. 
1930 P. C. 168. Dxstxiig. tP 98 C 2; P 99 O 1] 

J, C. SinJia — for Appellant. 

K. Dayal — for Bespoodeot. 

Judgment. — This is a second appeal 
on behalf ot defendant 2 from the decision of 
the learned Subordinate Judge of Bhagalpur 
modifying that of the Munsif of Madhipura 
in a suit for recovery of Ks. 215 principal with 
interest. The plaintiff alleged thatdefendant l 
who 18 the father of defendants 2 and 3 had 
incurred an oral debt to the plaintiff pro 
mising to pay interest at one per cent, per 
mensem. The defendants filed a written 
statement denying the transaction altogether 
and also adding that there was no necessity 
for incurring the loan and that there was 
no benefit to the joint family from the 
alleged loan. During the pendency of the 
suit, defendant 2 appellant along with the 
plaintiff are said to have filed a joint petition 
of compromise to the effect that defendant 2 
bound himself to pay Bs 200 in all in full 
discharge of the plaintiff's claim. This 
compromise petition was subsequently obal. 
lenged by defendant 2 as spurious and 
fraudulent. The learned Munsif instead of 
holding a preliminary enquiry decided the 
whole suit on evidence bolding that the 
transaction alleged by the plaintiff was not 
true, that is to say, that there was no 
borrowing by defendant 1. In th/it view of 
the matter, the trial Court dismissed the 
suit with costs. On appeal by the plaintiff 
the lower appellate Court came to the 
conclusion that the compromise petition had 
as a matter of fact been filed by the plain¬ 
tiff along with defendant 2, that is to say, 
the Court found that there was no fraud 
on the Court. 

As to whether there was a fraud upon 
defendant 2 himself, the Court held that this 
was question beyond the scope of the suit 
and that if and when a suit is brought to 
set aside the compromise that question may 
have to be decided. Taking the view that 
the compromise bad be^n entered into by 
defendant 2 the Court passed a decree on the 
basis of the compromise against defendant 2, 
but the suit as against the other defendants 


was dismissed. Hence this second appeal by 
defendant 2. 

Counsel for the respondent (^aiotiff haa 
taken the preliminary objection that no 
second appeal lies as the suit was one of the 
nature of Small Cause Court and the valua¬ 
tion being less than Bs 500 under 8. 102, 
Civil P. C., no second appeal is maintainable. 
Counsel for the appellant has conceded that 
no second appeal lies, but be has contended 
that the lower appellate Court has exercised 
its jurisdiction with material irregularity in 
allowing the compromise to be recorded and 
in passing a decree on the basis thereof. His 
contention is that on the lower appellate 
Court’s finding that there was no transaction 
of lending between the plaintiff and defen¬ 
dant 1 the suit was a false one and that 
therefore such a suit could not have been 
compromised between the plaintiff and defen¬ 
dant 1. It is contended that the compromise 
alleged to have been arrived at between 
defendant 2 and the plaintiff is an unlawful 
compromise inasmuch as there was no con¬ 
sideration for the same. In my opinion, there 
is no substance in this contention. When the 
matter was compromised the suit was pend¬ 
ing and the compromise by a litigant irres¬ 
pective of the rights and wrongs of the parties 
is a good consideration for the compromise. 
It was next contended tbatsueba compromise 
should not have been recorded inasmuch as 
it works injustice against defendant 2. 
Reliance is placed upon the observatiiins of 
their Lordships of the Judicial Committee in 

67 cal. 1311* at p. 1321 wuich run as follows: 
“The words o( the rale do not io terms ajipear to 
confer a disoretion on the Court, but their Lord- 
ships desire to say nothing to prejudge the conten- 
tion that the Court-t retain an inherent power not 
to allow their proceedings to be used to woi‘k a 
substantial injustice, such as emerged in 1902 
A. C. 466.a'’ 

In the case before their Lordships as also in 
the one before the H juse of Lords the comr 
promise had been entered into on behalf of 
counsel for the parties and not by the parties 
themselves. Hence the observations m^e 
either by their Lordships of the Judici^ 
Committee of the Privy Council or by 
their Lordships of the House of Lords 
(1902 A C. 465^1 do not apply to a case 
like the present where the compromise was 
entered into by the litigant himself On tbs 
findings of the learned Subordinat e Judge 

1. ('30) 17 A.I R. 1930 P. C. 168 : 67 Cai. 1311: 

67 I. A. 133 : 123 1 C. 645 (F C.), Soaiendraiudb 

Ultra ▼ Tarubala Dasi* ^ 

2. (1 »02) ^9Q^ A. C. 465 : 71 L. J K. fi. 959 : 87 

L. T 341 : 61 W. R. 140, Neale v. GordflO 
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bis all^ation that he was duped by intoxica* 
tion by the plaintiff into entering into that 
compromise has not been accepted, the find, 
ing being that defendant 2 entered into the 
compromise with bis eyes open, and he is 
bound by that compromise. It may be that 
be was very foolish in entering into that 
compromise, but the Courts do not exist to 
help foolish people out of their acts of foolish, 
ness. It may that the suit was based on 
a false claim, but compromises are effected 
irrespective of the merits of the claim of 
either side. In a case like this the Court may 
be inclined to sympathise with a person in 
the position of defendant 2 appellant in this 
Court; but the law will take its course. In 
that view of the matter, in my opinion, there 
is no reason for interference even treating 
this appeal as an application in revision. 
The appeal is accordingly dismissed, but in 
the circumstances without costs. 

B.K. Appeal dismissed. 


fCase Nfi. 34.] 

'Jf- A. I. R. (33) 1946 Patna 99 

Pazl Ali C. J. and Pande J. 

Md, Azim and others — Petitioners 

V. 

Md,Sultan andothers—Opposite Party. 

Civi] Revn. No. 190 of 1944, Decided on 17(h 
&fay 1946, from order of Sub'Jodge, Chapra, Df- 
4th Deoember 194S. 

* Civil P. C. (1908), O. 34, Rr. 7 and 6—Usu¬ 
fructuary mortgage — Preliminary decree for 
redemption — ^fault by mortgagor in paying 
amount declared under decree within time 
fixed — Mortgagor still can redeem and apply 
for iinal decree. 

In tbe case of a uaufmotuary mortgage even after 
the ^riod for payment of the amount declared 
doe bxed in tbe preliminary decree baa expired the 
plaintifl.fDOrtgagor can apply for a final decree at 
any time before the right to redeem becomes 
barred. No question of limitation arises in such a 
case as tbe plaintiff-mortgagor bas a right to apply 
for the final decree until bis right to redeem the 
mortgaged properly is barred. (P 100 C 2] 

A preliminary decree in a suit for r^emption of 
a nsofraotnary mortgage may, under R. 7 (1| c) (i) 
Ax a time for payment of the amount declared due 
ander tbe decree. But default in making tbe pay¬ 
ment of the Hmount declared under tbe decree 
within the time fixed does not operate to debar tbe 
plaintiff-mortgagor from all right to redeem the 
mortgaged property. [P 99 0 2; P 100 0 1] 

' Buie 7 111 (o) (ii) does not applyto a usufructuary 
mortgage and therefore on defoult of payment by 
the ^aintifl.mortgagor to pay tbe amount declared 
under the preliminary decree the usufructuary 
mortgagee cannot apply for a final decree. In the 
case of a asofmotaary mortgage, it is only tbe 
plaintiff mortgagor who can apply to the Court to 
pass a final decree and on paymirat of tbe amount 
declared due under the preliminary decree to order 
the mortgagee to put him to pooseeslon of the mort¬ 
gaged properties. [P 100 0 1] 


Buie 7 (2) does not apply to a usofruotnary mort¬ 
gage and therefore it is not necessary for tbe mort¬ 
gagor to apply for extension of time fixed in tho 
pr. liminary decree: 26 All. 2'6l,Rel. on; 27 Cal. 
7US ; 7 1. C. 60 lAll.) and 22 Mad. 133, Approved. 

[P loO C 13 

The plaintiff mortgagor in this case of a usu¬ 
fructuary mortgage was allowed to apply tor a final 
decree and redeem tbe mortgaged property ou pay¬ 
ment of tbe amount declared due under tbe preli¬ 
minary decree even nearly seven years after the 
preliminary decree was finally affirmed on dismibSaJi 
of appeal by tbe High Court. [P 100 C 2J 

Syed Hasan — for Petitioners. 

M. Aaizidlah — for Opposite Party. 

Pande J —Tiiis is an application against 
the order dated 4th December 1943 of tbe 
Subordinate Judge, B'l'St Court. Chapra, 
which disallowed tbe petitioners' prayer for 
permission to deposit tbe decretal amount 
under a preliminary decree for the redemp¬ 
tion of a zarpeshgi bond. It appears that the 
preliminary decree was passed on I5tb May 
1931. On appeal the appellate (3ourt directed 
that 

“if tbe plaintiff deposits or pays Rs. 150 before 
Jeth next, be shall get a buol decree for possession 
with etiect from Asarb next." 

This order was made on 22nd July 1932 
that is, after tbe month of Jeth of tiiat 
year. Therefore, under the preliminary de¬ 
cree as modifi^ by the appellate Court, tbe 
petitioners were required to pay the amount 
of Rs. 160 before tbe month of Jeth of 1933. 
Against that order there was an appeal to 
tbe High Court which dismissed tbe appeal 
on 12tb December 1936. Tue petitioners failed 
to make payment till Seph'mber 1942 when 
an application was made on their behalf to 
the original Court to accept tbe decretal 
amount by extending the time. Tbe learned 
Munsif rejected the prayer. Tbe order was 
affirmed by the learned Subordinate Judge 
who heard the appeal. Hence this petition. 

It has been urged for the petitioners that 
before a final decree debarring the plaintiffs 
from all right to redeem tbe mortgage pro- 
perty is passed, they are entitled to redeem 
tbe mortgage on payment of the amount 
declared by the preliminary decree even 
after tbe expiry of the time for payment 
fixed by the Court. Tbe learned advocate for 
the opposite party contended that the peti- 
tionere’ right to redeem the mortgage under 
tbe preliminary decree is barred by tbe ope¬ 
ration of Art. Ifl of Scb. 1, Limitation Act. 

Now a preliminary decree in a suit for 
redemption of a usufructuary mortgage may, 
nnder cl. (c) (i) of R. 7 (l) of o. 34. Civd 
P. G., fix a time for payment of the amount 
declared due under the decree. But default 
in making the payment of the amount de- 
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cl&red under the decree within the time fixed 
jdoes not operate to debar the plaintiff mort- 
jgagor from all right to redeem the mort- 
•gaged property. If payment of the amount 
declared due under the preliminary decree 
is not made within the time fixed by the 
Court, then under cl. (c) (ii) of R. 7 (l) a 
mortgagee defendant is entitled to apply for 
a final decree in the case of a mortgage 
other than a usufructuary mortgage. It fol¬ 
lows that the mortgagee is not entitled to 
apply for a final decree in the case of a usu- 
ifructuary mortgage. It is only the plaintiff- 
mortgagor who can apply to the Court to 
pass a final decree and on payment of the 
amount declared due under the preliminary 
jdecree to order the mortgagee to put him in 
•possession of the mortgaged properties. The 
terms of final decree in the case of a mort¬ 
gage other than a usufructuary mortgage 
vary according to the nature of the mort¬ 
gage as provided by sub-i*. (3) of R. 8 of o. 34, 
Civil P. C. The obvious reason for the ex¬ 
ception in regard to usufructuary mortgage 
from the effect of default in making pay¬ 
ment of the decretal dues within the time 
fixed by tbo Court seems to be that the 
mortgagee lieing in possession of the pro- 
perty, bis interest is not in any way affected 
by the plaintiff’s failure to Aake payment 
within tbe time fixed by the preliminary 
decree. It is the mortgagor's interest that 
suffers for until he makes payment he can¬ 
not get ^ck the mortgaged property. 

In the case of a usufructuary mortgage 
the mortgagor need not ask for extension of 
the time fixed for payment by the prelimi¬ 
nary decree under the provision of sub-i*. (2) 
ofR.7. The provisions of that sub-rule apply 
to the case of mortgage for foreclosure or 
.sale only. The effect of extension of time 
under the said sub-rule is xwstponemenfc of 
the time for passing the final decree for 
foreclosure or sale, as tlie case may be, 
which is nob allowed in the case of a usu¬ 
fructuary mortgage. 

The mortgagor’s right to redeem the 
mortgaged property subsists until a final 
decree debars the mortgagor from all right to 
I'edeem, and that in tbe case of a mortgage by 
conditional sale, or an anomalous mortgage 
the terms of which provide for foreclosure 
only and not for sale. In the case of a final 
decree that provides for sale of the mort¬ 
gaged property, or a sufficient portion 
thereof, to satisfy the mortgage-debt, the 
mortgagor is entitled to redeem the mort¬ 
gaged property even after ssde has taken 
place but before confirmation of tbe sale. 


It is in the case of a mortgage decree by 
conditional sale, or anomalous mortgage the 
terms of which provide for foreclc^ure only, 
where the final decree declares the plaintiff 
debarred from all right to redeem the mort¬ 
gaged property, or, where in pursuance of 
the final decree the mortgaged x>ropeirty has 
been sold and the sale is confirmed, that the 
right to redeem is extinguished. In otberj 
cases tbe right to redeem the mortgaged 
property subsists, and so long the right is 
there, it is always open to a mortgagor to 
avail himself of that right on payment of; 
the amount declared due under the prelimi4 
nary decree. 


The above view finds support from seve- 
ral reported decisions of which the following 
may be referred: 4 o. w. N. 699,^ 7 i. o. 60,'* 
25 ALL. 231^ and 22 Mad. 133.* These cases 
are authority for the proxx>sition that the 
right of redemption is not lost until the 
order absolute for foreclosure is mode. The 
case in 25 ALL. 231® seems to be directly in 
IJoint. It was a case of a usufructuary mort¬ 
gage. The preliminary decree was passed in 
the year 1893 and the mortgagor deposited 
tbo decretal dues iu the year lOOl. It was 
held that the mortgagor was entitled to 
redeem. 

In the above view of the law it must be 
held that the petitioners are entitled to re-| 
deem the mortgaged property on payment| 
of tbe amount declared due under the preli-| 
minary decree even though they offered toi 
deposit tbe amount nearly seven years aft^l 
the preliminary decree was finally affirmed) 
on dismissal of the appeal by the High Gourt.' 
On payment of the decretal dues the pefci; 
tionora shall be entitled to apply to the 
Court to pass a final decree directing fiie 
opposite party to put the petitioners in pos¬ 
session of the mortgaged property. Tlipie, 
fore the petition must succeed. 


The advocate for the opposite party con-j 
tended that the petitioner’s right to redeei 
the mortgaged property under the prelimi' 
nary decree is barred by limitation, but m 
question of limitation arises iu this ca^ 
tbe plaintiff has a right to apidy for tke 
decree until his right to redeem the mi 
gaged property is barred. It is not dispul 
that the plaintiff has still the right to 
deem the property, but it is contended that 

1. (1900) 27 Cal. 705 : 4 C. W.,N. 699, Shaith 
Somesh v. Bam Eiishna. 

2. (’10) 7 I. C. 50 (All.), Pardas Singh v.Lwarka 

Singh. ‘ •• 

3. (’03) 25 AU. 231, Saligcam t. Muradan. . ■ 

4. (’99) 22 Mad. 133, Narayan Beddi y.. PafpayyfW-; 


Patna lOi 


<946 Baleshwar Bhagat v. Emperor (Shearer J .) 


he should bring a fresh suit for redemption, 
t do not think that it is necessary to com¬ 
pel him to bring a fresh suit if the appropri¬ 
ate remedy can be granted in this litigation. 
In the circumstances I would allow the peti- 
■tion with costs. Hearing fee one gold mohuv. 

Pazl All C. J. — I agree. 

G.N. Petition allowed. 


[Case No. 35.] 

A. 1. R. (33) 1946 Patna 101 
Shearer J. 

Baleslmar Bharjat — Petitioner 

V. 


Kmperor. 

Criminal Revn. No. 171 of 1945, Decided on 
■i7tb March 1946, from order of Addl. Sessions 
•Tudge, Bbagalpur, D/- 22nd December 1944. 

Penal Code (1860), S. 214 — Person tried 
separately for an offence under R. 81 (4), De¬ 
fence of India Rules and under S. 214, Penal 
Code, for concealing offence under R. 81 (4) — 
Conviction in both trials—On appeal, convic¬ 
tion under Rule 81 (4) set aside — Revision 
against conviction under S. 214—Held convic¬ 
tion under S. 214 must be set aside as Court 
was bound to assume that no offence under 
R. 81 (4) was committed — Criminal P. C., 
Section 403. 

A Court dealing with a charge under S. 214, 
Penal Code, is not entitled to question or review 
the correctness of the decision of another Court 
acquitting a person charged with having commit¬ 
ted the o&ence which the person before it is 
charged with having attempted to conceal. 

[P 101 C 2] 

The aocuacd was tried and convicted for an 
ofience under B. 81 (4), Defence of India Rules, 
for exporting certain goods without permit. He 
was alw tried separately for offering a gift to con* 
oeal the above ofience, under S. 214, Penal Code, 
and was convicted. On appeal the conviction under 
R. 81 (4) was set aside and the accused was ac¬ 
quitted. The accused therefore filed a revision 
against his conviction under S, 214 : 

Held the Court was bouud to proceed on the 
assumption that no ofience under B. 81 (4), De¬ 
fence of India Boles, was committed. The accused 
could not therefore bo said to have committed an 
oflenoe under S. 214, Penal Code, and his convic¬ 
tion should be set aside : 37 Bom. 668 and 14 
Mad. 400, Foil. [P 102 C 1] 

Penal Code — 

(*46) Batanlal, Pago 532,Note‘'lii consideration, 
oto.” 

('36) Gour. Pago 753, N. 2346 and N. 2346. 

Safdar Jmam — for Petitioner. 

Government Pleader — for the Crown. 


Order. —> The petitioner, Balesbwar 
Bhagat, was arrested on 24th February 1944, 
at the Bhagalpur railway station by two 
Sub-Inspectors of Police. He was then 
about to board a train for Bolepur, in the 
Province of Bengal; and as he ht^ a season 
ticket in bis possession, it may be presumed 


that he had been in the habit of making 
this journey frequently. The reason why 
the two Sub-Inspectors took him into cus¬ 
tody was that they had reason to suspect that 
he had been exporting goods to Bengal with¬ 
out a permit, and more particularly that he 
intended to take with him on this occasion 
to Bolepur five boxes which contained sugar 
and ghee and other goods which he was not 
entitled to export except under a permit 
which admittedly he did not possess. The 
boxes were apparently lying on the plat¬ 
form outside the compartment of the train 
into which the petitioner was about to get. 

Immediately after he was apprehended the 
X)etitioner is said to have offered the Sub- 
Inspectors a sum of Rs. lOO if they would 
tako no action against him. For this he was 
prosecuted and convicted under s.214, Penal 
Code, and it is against this conviction that 
the present application has been preferred. 
The petitioner was also tried and convicted 
under R. 81 (4), Defence of India Rules, and 
when the learned Additional Sessions Judge 
heard the appeal, out of which this applica¬ 
tion arises, this conviction was subsisting. 
Shortly afterwards, however, the conviction 
was set aside on appeal by the learned Ses¬ 
sions Judge. The point taken by Mr. Safdar 
Imam, who appears in support of the ap- 
plication, was therefore, not a point that 
could have been talien in the lower appellate 
Court. Mr. Safdar Imam contends that, in 
the view of the matter taken by the learned 
Sessions Judge, no offence under R. 81 (4), 
Defence of India Rules, was committed and 
that, in consequence, even if his client did 
offer money to the Sub-Inspectors of Police 
he did not commit an offence under s. 214 , 
Penal Code. This argument of the learned 
counsel for the petitioner is supported by 
decisions of Division Benches of the High 
Courts of Madras and Bombay: 14 Mad. 400 ^ 
and 37 Bom. 658.^ In the latter decision it 
was pointed out that a Court dealing with a 
charge under s.214. Penal Code, is not 
entitled to question or review the correct¬ 
ness of the decision of another Court acquit¬ 
ting a person charged with having committed 
the offence which the person before it is 
charged with having attempted to conceal 
I respectfully agree with these decisions and 
have no doubt myself but that they are 
correct. The petitioner did not have the sum 
of Rs. 100 on hia person and did not actually 

1. (’91) 14 Mad; 400, Queen-Empress v. Sami- 
natha. 


2. C13) 37 Born. 668 : 20 
SaDalal Lallob^i. 
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produce and offer any money to the Sub. 
InBpectoi*8. Nor, after he realised that they 
were determined to prosecute him, did he 
return to the police-station or make any 
further attempt to seduce them from their 
duty. In these circumstances, it was 1 think 
a pity that two separate prosecutions were 
instituted. The better coarse would have 
been to adduce evidence of what the peti- 
tioner said to the Sub-Inspectoi3 at the 
other trial where he was charged with an 
offence under R. 81 (4), Defence of India 
Buies, and ask the Court to take bis conduct 
into consideration in awarding sentence. His 
conduct in offering money to the Sub-Ins¬ 
pectors was really mainly of importance as 
going to show that the boxes in fact belonged 
to him. If this evidence had been before 
the learned Sessions Judge, and the learned 
Sessions Judge had thought it was true, the 
learned Sessions Judge could scarcely have 
taken the view of the matter which he did, 
namely, that the boxes really belonged to 
some Marwari who had been seen near 


on the land : (’43) 30 A.I.R. 1943 Pat. 194 (F3A 
Bel. on. [P 102id 2 ; P 133 C Q 

(b) Bihar Tenancy Act (8 [VIII] of 1885),.^ 
S. 112 A — Husband proprietor of 10 aimas' 
milkiat and wife usufructuary mortgagee of 
remaining milkiat—No notice of rent reductum 
proceedings served on wife —> Order reducing 
rent is without jurisdiction. 

The hueband was the proprietor of 10 annas 8. 
pies m*lkiat, while bis wife was the usufmctoaty 
mortgagee of the remaining mtlkiat. No notice of 
the rent reduction proceedings was served on the 
wife and she was not made a party to those pro¬ 
ceedings : 

Held that the order passed by the Bevenne 
OfiBoer for reduction of rent was without jarisdic- 
tion : (’42) 29 A.I.B. 1942 Pat. 258 and (’23) 10 
A I.R. 1923 Cal. 364, Bel. on ; (’45) 32 A.I.B. 
1946 Pat. 320, Dieting. [P 103 0 1] 

Bai I. B. Saran and Md. Yousuf — 

for Appellants. 

Nawal Kishor Prasad II — for Respondent. 

Judgment. — The plaintiffa-appellants 
sued for declaration that certain reduction 
of rent made by Revenue Officer was made 
without jurisdiction. The plaintiffs are hus¬ 
band and wife. The husband is the pro- 


about them and that the Sub-Inspectors 
made a mistake in arresting the petitioner. 
I must say that I entertain a good deal of 
doubt as to the correctness of the decision 
of the learned Sessions Judge and if the 
Provincial Government had preferred an 
appeal against the order of acquittal, I 
a^uld have been disposed to adjourn the 
bearing of the present application. But, as 
matters stand, I am bound, following the de- 
ciaion in 87 Bom. 658,* to proceed on the 
assumption that no offence under B. 81 (4), 
Defence of India Rules, was committed, and, 
therefore, to set aside this conviction and 
sentence under S. 214, Penal Code. The peti¬ 
tioner is discharged from his bail. 

K.s. Conviction set aside, 

[Case No. 36.] 

A. I. R. (33) 1946 Patna 102 
. Bbevor J. 

Mohammad Yumis 

V. 

Bishunath Singh, 

Appeal No. 622 of 1944, Decided on 17th Sep¬ 
tember 1946, from appellate decree of Bub-Judge, 
Arrah, D/- 6th April 1944. 

(al Landlord and tenant — Settlement of 
land by one of several cosbarers — Validity— 
Acquisition of status as raiyat. 

Where land belonging to a number of oosharer* 
landlords is settled by one of them and the 
settlement ia recognised by the other cosharers the 
settlement must be treats as having been made 
with the authority of all the cosbarers so as to 
confer the status of a raiyat on the person settled 


prietor of 10 annas 8 pies milktat, while his 
wife is the usufructuary mortgagee of (he 
remaining milkiat. It has been found that 
the wife (plaintiff 2) was not made a party 
to the rent reduction proceedings. It was 
also urged that the finding of the lower 
(Jourt that the defendants had acquired 
occupancy right was incorrect in law, and 
further that the order of the Revenue Court 
was without jurisdiction because an amend¬ 
ment of the application was allowed by the 
Revenue Officer interfering in the matter. 
Dealing with the last point first, I find that 
there is nothing to show what the amend, 
ment was, if any, and 1 must, therefore, 
hold that this point fails. 

As regards the second point, I am not 
satisBed that the appellants are entitled to 
relief on this basis. Certainly, it seems to 
have been found by the lower Courts that 
the settlement with the defendants was made 
by one Mt. Abhilakhi Kuer, whose interest 
in the milkiat was only 14 annas 6 pies. 
But the evidence of the defendants was that 
the other landlords had recognized the settle¬ 
ment, and although a Pull Bench of this 
Court decided in A.r.R. 1943 Pat. 194^ that a 
X>er8on who is inducted upon the land be¬ 
longing to a number of cosharers landlords 
by one cosharer without the consent or 
authority express or implied of the otheil 
cosharers is not a raiyat, it was recognized 

1. (’43) 30 A.I.R. 1943 Pat. 194 : 22 Pat. 382 : 
207 I.C. 353 (F.B.), Eaniz Fatma v. HossaiztoddiA 
Ahmad. 
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by that very deolBion that in some instances 
settlement made by one cosharer may be 
treated as having been made with the 
authority of all. In the present case, the plain, 
tiffs' case was that the defendants never got 
posseeaioD at all until after 1929. The find, 
ing was that they got possession at least as 
far back as 1923, and I do not think that it 
was open to the plaintiffs to change their 
case knowing that the settlement was in. 
valid, because it was made only by a co. 
sharer landlord. 

It seems to me, however, that the plain- 
tiffs* appeal must succeed on the first ground. 
It was laid down in A.I.B. 1942 Fat. 258^ 
that an order by the Revenue Officer for 
reduction of rent passed without giving 
notice to the decree-holder, who had obtained 
a decree for rent, was without jurisdiction, 
and tliis decision was based on a previous 
decision of the Calcutta High Court in 37 
O. L. J. 478^ which bad the general applica. 
tion to that case. 

On behalf of the defendants-respondents, 
1 have been referred to the decision reported 
in 1946 P. w. K. 221 .* That was a case in 
which a notice was issued, and actually 
served on some persons as being the agent 
of the landlord, though unfortunately it 
seems to have been served on the wrong 
person. In the present case, it does not 
appear that any notice was ever issued or 
could have been issued to any one by the 
Revenue Officer as to a person being the 
agent of plaintiff 2 . In fbese circumstances, 
1 must hold that the Revenue Officer’s 

( Older was without jurisdiction, and the 
plaintiffs are entitled to a declaration to 
that effect. In view, however, that no ex¬ 
planation is forthcoming why plaintiff l 
failed to take this objection in the Revenue 
Court, there would be no order for costs in 
thia suit 

a.N. Appeal allowed. 

2, C42) 29 A.I.B. 1942 Pat. 268 : 199 I. 0. 222, 
Hand Klahoie v. Basdeo Siogb. 

3. (’98) 10 A.I.B. 1923 Cal. 364 : 72 I. C. 37 : 
67 0. L. J. 478, Qora Chand v. Bakhal Chandra. 

4 . (’49) 82 A.I.B. 1946 Pat. 820 : 1946 P. W. N. 
221, Dwarka Nath Sen v. Dhanoo Gope. 


[Case No. 37.] 

A. I. R. (88) 1946 Patna 108 

Beevor j. 

Saral Sonar 

• V. 

Sudanta Singh. 

Appeal No. 420 of 1044, Decided on 19tb Sep- 
tomew 194-S, from appellate decree of Second Sob- 
JodgOi Aziab, D/. 16th Febroary 1944. 
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Landlord and tenant — Suit for ejectment — 
Alleged tenancy not established—Suit can be 
decreed on title. 

Where in a suit for ejectment on the allegation 
that a monthly tenancy has been determined by a 
notice to quit, the plaintiff fails to establish the 
tenancy, the suit can be decreed on the basis of 
plaintiff’s title, either on the tiiiding that tho 
plaintiff was in possession within 12 years of the 
suit or that the defendant’s possession was per- 
missive : 26 All 25G (F.B.) and (’36) 23 A. I. R. 
1936 Pat. 147, Ral. on. [P 103 C 2; P 104 C 1] 

T. P. Act — 

(’45) Chitaley, S. 105, N. 19. Pt. 2. 

R. S. Sinlia — for Appellants. 

SailesJi Chandra De — for Respondents. 

Judgment. — The plaintiff-respondent: 
brought a suit to eject the appellant from a! 
certain bouse alleging that be had been a 
monthly tenant since 1937 hut the tenancy 
had been determined by notice. The lower 
appellate Coui't found that the tenancy bad 
not been proved but that the plaintiff had 
established his title and that the defendants 
came into possession with the plaintiff’s 
permission and he, therefore, gave a decree 
for recovery of possession. It is urged that! 
when the plaintiff's case about the tenancy 
had failed the suit should have been dis. 
missed. A number of cases were cited before 
me and somewhat different views seem to 
have been taken on similar questions iu the 
High Courts in India in different cases but 
the only two cases where the facts seem to 
have raised tho question in a form very simi¬ 
lar to the one now before me are a Full Bench 
decision reported in 25 ALL. 256‘ and a deci¬ 
sion of a Judge of this Court reported in 193C 
p. w. N. 129.* The Full Bench decision of 
the Allahabad High Court was almost 
exactly similar to the facts of the present 
case. The plaintiff came into Court alleging 
that the defendant bad hired a house from 
him at a monthly rent and the plaintiff had 
given her notice to quit. The findings of the 
Court of first appeal after remand of issues 
by the High Court were that the plaintiff' 
was the owner of the house, that the defen¬ 
dant occupied the house as a friend with the 
permission of the plaintiff and that the de¬ 
fendant had never before asserted her title 
to the bouse and that her possession was 
permissive. It was held that the plaintiff 
was entitled, upon the facts found, to a 
decree for possession notwithstanding that 
bis case had been that the defendant was 
bis tenant. 

1- (’03) 25 AU.' 266 (F.B.). Abdul Ghani v. Mt. 
B&bci* 

2. (’36) 23 A.I B. 1936 Pat. 147 : 161 1. 0. 686 ; 
1936 P. W. N. 129, Mahomed Yusul v. Mahomed 
Waheed. 
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In 193G r. w. N. 129' again tlie plaintiff 
claimed to have been the landlord and to 
have served a notice on the defendants to 
quit. The defendants pleaded title by 
adverse possession. The plaintiff proved 
title and possession within 12 years but 
failed to prove that the defendants were 
tenants. It was held that on the facts found 
the plaintiff was entitled to eject the defen¬ 
dants. In 193G r. w. N. 129^ there was a 
linding that the plaintiff had been in posses, 
sion within 12 years w'hereas in the present 
case, as in the case which came before the 
thill Bench in 25 all. 256,^ it was found 
that the defendants’ possession was permis¬ 
sive. Either finding will be sufiicient to 
overrule a plea of limitation in a suit for 
declaration of title and recovery of posses, 
sion and I, therefore, do not think that this 
difference in any way distinguishes the pre. 
sent case from the principle of the case de-' 
cided in 1936 P. W. N. 129.^ For these rea. 
sons I hold that this appeal must fail and it 
is, therefore, dismissed but in view of the 
fact that the plaintiff-respondent did not 
put forward a correct case in the trial Court 
there will be no order for costs in this 
Court. Leave to appeal under the Letters 
Patent is refused. 

D.R./d.H. Appeal dismissed. 

[Case No. 38.] 

A. I. R. (33) 1946 Patna 104 
Pande J. 

Bibi Zainab — Petitioner. 

V. 

' Anwar Khan — Opposite Party. 

Criminal Bevn. No. 177 of 1945, Decided on 
25th June 1945, from order of Sessions Judge, 
Muzaffarpur D/- 8th December 1944. 

(a) Criminal P. C. (1898), S. 439_Limitation 
—Revision petition admittedby Court—Plea of 
limitation does not apply as there is no period 

prescribed for such application. , 

. Once a revision petition has been admitted by 
the High Court it has got to be considered on its 
merits and the plea of limitation does not apply 
particularly when there is no period of limitation 
nresoribed by the statute for such application. 

[P 105 C 1] 

Hence where a revision petition against the 
order rejecting petition under S. 488, Criminal 
P. C., is filed and is admitted by the High Court, 
the plea that the application is barred by time as 
it filed long after the order was made by the 
Magistrate, is not maintainable: (’42) 29 A. I. R. 
1942 Pat. 150, Bel on. [P 104 C 2] 

Cr P C. ^ ' 

(’41) Chitaley, S. 439, N. 42, Pt. 1. 

(’41) Mitra, Page 1466, N. 1222. 

[Note .'—There is no period of limitation prescribed' 
by statute for application for revision. But as a 
matter of practice a period of 60 days is treated in 


some High Courts as the linut of time wiffiinwhhlh 
the revision application is to be filed—.£7(1.} 

(b) Criminal P. C. (1898), Ss. 488 and 202 — 
Application under S. 488 is not complaint—It 
cannot be referred to another official for in* 
quiry under S. 202. 

An application under S. 488 is not a criminal 
complaint within the meaning of the Criminal Pro* 
cedure Code. Therefore, the petition, not being a 
complaint, cannot bo referred to another offidal 
for inquiry under S. 202. Section 486 clearly contem- 
plates that the inquiry should be made by the 
Magistrate himself and that function cannot. be 
delegated to another officer. [P 105 C 1] 

Cr P. C. — 

(’41) Chitaley, S. 488, N. 25. 

(’41) Mitra, Page 1550, N. 1272A. 

(c) Criminal trial — Evidence — Expert evi¬ 
dence — Thumb impressions, genuineness of 
— Finger print expert should be examined. 

Where the genuineness of documents bearing 
thumb impressions and produced before a Mag^s. 
trate, is in question, the proper procedure is to 
examine a finger print expert. The Magistiate 
should not take upon himself the function of a 
finger print expert to compare (bo finger prints. 

[P 106 01] 

Quaei Naerul Hussain —. for Petitioner. 

S. Anwar Ahmad — for Opposite Party. 

Order. —This petition is against the order 
of the Sub-divisional Magistrate of Hajipur 
by which he rejected the petitioner’s peti¬ 
tion under S. 488, Criminal P. C., for main* 
tenance. It appears that the application was 
made by the wife of the opposite party to 
the Magistrate on 23rd June 1944, and the 
Magistrate issued notice upon the husband 
to show cause why he should not he directed 
to pay maintenance of Bs. 20 per month. 
The opposite party appeared on the date 
fised and took time. On the next date the 
opposite party filed a petition alleging that 
the wife of the petitioner was living in adul¬ 
tery. The Suh-divisional Magistrate referred’ 
the matter to the Suh.Registrar of Mehnar 
for enquiry and report. On receipt of the 
report the Magistrate appears to have con- 
sidered some divorce certificate and other 
papers which bore thumb impression and 
then dismissed the application of the peti. 
tioner by bis order dat^ 4th September 1944. 
She then moved the Sessions Judge of 
Muzaffarpur who rejected the petition aa 
not tnaintainable. Thereupon a petition was 
filed before this Court and it was admitted. 

A preliminary objection has been taken 
on behalf of the opposite party to the effect 
that the application is barred by tinie as it 
was filed long after the order was made by 
the Magistrate. The learned advocate for 
the petitioner referred to a decision in AXB* 
1942 Pat. ISO^ where a similar objection w^ 
1. (’42) 29 A. I. R. 1942 Pat. 160 : 199 I. O. 218, 
Lalo Mahton v. Emperor. 
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raised regarding an application against con¬ 
viction under s. 426. Penal Code. Verma J. 
I'ejeoted the objection with the observation 
that once a revision case has come before 
the High Court it can deal with it under 
Ss. 485 and 489, Criminal P. C., and it is not 
necessary for the High Court to see whether 
the petition was made within 60 days parti¬ 
cularly as there is no limitation prescribed 
by statute for such petition. I think that 
once a petition has been admitted by the 
Court it has got to be considered on its 
merit and the plea of limitation does not 
apply particularly when there is no period 
prescribed by the statute for such applica- 
tion. Therefore the preliminary objection 
fails. As to the merit it has been urged by 
the learned advocate for the petitioner that 
the Sub.divisional Magistrate was wrong in 
treating the application under S. 488 as a 
complaint and in referring it to the Sub- 
Registrar for enquiry and report. There are 
certain reported decisions in which it has 
been already held that an application under 
3. 488, Criminal P. C., is not a criminal 
complaint within the meaning of the Crimi- 
nal Procedure Code. It is suflBcient to refer 
to one case: lo Lah. 406.^ Therefore, the 
petition not being a complaint could not 
have been properly referred to another 
ofScer for enquiry under s. 203, Criminal 
P. 0. The procedure dealing with an appli¬ 
cation under that section is laid down in 
that section itself. Clause (6) of the section 
provides that all evidence under that Chap, 
ter shall be taken in the presence of the 
husband or father as the case may be, or 
when the personal attendance is dispensed 
with, in the presence of the pleader. The 
section clearly contemplates that the enquiry 
should be made by the Magistrate himself 
and that function cannot be delegated to 
another officer. In the present case the 
learned Magistrate on receiving the Sub- 
Registrar’s report appears to- have given no 
opportunity to the petitioner to meet the 
report, rather he took upon himself the 
function of a finger print expert in compar¬ 
ing the petitioner’s signature on a certain 
paper said to be a divorce paper and one 
other paper. The learned Magistrate might 
have studied the art of examination of 
finger print, but the proper procedure in 
such cases is to examine a fingerprint ex- 
pert, for, the Magistrate by himself compar- 
ing the signature rendered himself a witness 
in the case. On the whole it appears to me 

t. (*39) 16 A. I. B. 1929 Lah. 83 : 10 Lab. 406^: 
' 113 I. 0. 318, Maher Eban v. Ut. Bakhta Bhori. 

1946 P/14 & IS 


that the application of the petitioner was 
rejected after enquiry of a very summary 
nature, and that is not a regular order. There¬ 
fore the order of dismissal of the application 
must be set aside and the case remitted to 
the Magistrate for disposal in accordance 
with law. 

d.S./D.h. Case reinitted. 


[Case No. 39.] 

A. I. R. (83) 1946 Patna lOd 

Beevor j. 

Mirtunjay Singh and others _ 

Appellants 

V. 

Jiiga Uraon and others — Respondents. 

Appeal No. 47 of 1944, Decided on 28th March 
1945, from appellate decree of Addl. Sub-Judge 
Hazatlbagh, D/- 21st September 1943. 


Cbota Nagpur Tenancy Act (6 [VI] of 1908), 
Ss. 240, 64 (3) and 67—S. 240 does not prevent 
landlord from giving consent to person who is 
not tnttttdari hhuntkattidar for creating Kor- 

har in mundari khuntkattidari tenancy _ 

Landlord not making application under S. 64 
(3) — Person cannot be ejected_Person ac¬ 

quires occupancy right, not by adverse posses- 
Sion, but under S. 67. 


If a landlord merely gives a consent to the 
creation of korkar in a particular village or area 
to a particular person, that consent itself does not 
create any tenancy and does not, therefore, amount 
to any transfer or alienation of any portion of bis 
interest by the landlord. There is, therefore, nothing 
in S. 240 which will prevent the landlord from 
giving bis consent to a person, who is not a mun¬ 
dari khuntkallidar for converting the land into 
korkar in the mundari khuntkattidari tenancy 

[P 107 0 1] 

Where such a person, with the consent of the 
landlord, actually creates korkar in the land, 
S. 64 (3) is applicable, and if no application to eject 
him is filed before the Deputy Commissioner within 
two years when he started converting the land into 
korkar, be cannot be ejected. [P 107 C 1, 2] 

Strictly speaking it is not correct to say that 
such a person acquires an occupancy right or title 
by adverse possession. After the application of 
S. 64 (8), S. 67 comes into force and it is under 
this section that the title accrues to him : (’28) 16 
A.I.R. 1928 Pat. 87, lUl. on i (’23) 10 A.I.R. 1823 
P. C. 205, Re/. [P 107 c 2] 

Sarjoo Prasad and A. B. N. Sinha— 

T /II. J.. . . « Appellants. 

Li. Ko Kjhaualuirx — for Bospondents. 

Judgment. —This is an appeal against a 
decision of the Additional Subordinate Judge 
of Hazaribagh 'reversing a decision of the 
Munsif of Hazaribagh and decreeing the 
suit for declaration of title in respect of 
eight annas odd share of land which have 
been attached under s. 146, Criminal P. C. 

The land in question was within the 
zemindary of defendants 9 and 10 who have 
been held to be mundari kkuntkattidars. 
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"which is in accordance with the survey 
record of rights, though an attempt was 
made on behalf of the plaintiff-respondents 
to dispute this fact in the lower Courts. 
The plaintiffs are not mundas. The plaintiffs 
allege that they got settlement of certain 
land in 1922 from the father of defendants 9 
and 10 and made some reclamation extend¬ 
ing beyond the limits of the land then 
settled with them. They allege that they 
took a further settlement in 1937 from 
defendants 9 and 10 . The lower Courts 
have held that as the plaintiffs were not 
mundari khuntkattidars any settlement with 
them was invalid under the provisions of 
s. 240, Chota Nagpur Tenancy Act. The 
lower appellate Court has, however, held that 
the plaintiffs were entitled to a decree on 
the basis that they have acquired rights of 
occupancy by adverse possession in accor¬ 
dance with the decision in A. I. R. 1928 Pat. 
87.^ In that decision in A. I. R. 1928 Pat. 87,^ 
the plaintiffs sued the defendants for posses¬ 
sion of lands alleging that the defendants 
had dispossessed them. They claimed to have 
themselves made the lands into korkar by 
preparing them for paddy cultivation. It 
was decided that it is not merely a tenan 
or resident of a village who can make korkar 
in that village, and that where the tenants’ 
reclaimed lands of a certain village and 
mundari khuntkattidars sued as maliks to 
eject them after the expiry of two years from 
the commencement of that reclamation, they 
could not be ejected from the land as the 
suit was barred under s. 64 (3), Chota Nagpur 
Tenancy Act. 

It was urged for the respondent that there 
is no finding by the appellate Court that the 
plaintiffs actually made korkar of the land 
now in suit. It is true that the plaint and • 
the written statement do not mention the 
word korkar. The plaintiffs had claimed to 
have reclaimed the land in suit but did not 
state specifically in their plaint that they had 
reclaimed it as paddy land. By a reference 
to the evidence, however, I have ascertained 
that it was the case of both parties that 
the land bad been converted into paddy 
land, and it is also clear that in the trial 
Court there was a dispute in the evidence 
as to whether the land had been reclaimed 
by the plaintiff or by the defendant, and 
the trial Court accepted the plaintiff’s 
evidence on this point. Now, the appellate 
Court in dealing with the question of posses- 

1. (’28) 15 A. I. R. 1928 Pat. 87 : 105' I. C. 58. 

Lai Sahi Palian v.^Deba Munda. 


sion has stated, after referring to certain 
documents: 

“ Then again there is the oral evidence of the 
plaintifis’ witnesses whose evidence has been 
believed by the learned Munsif for reasons recorded 
by him in his judgment and which I do not con¬ 
sider necessary to reiterate here. ” 

Later be stated: 

“The position therefore is this that plaintiffs 
have been in possession of the suit lands undetan 
invalid lease ever since March, 1923 without any 
objection by the landlord and hence I am of 
opinion that they have acquired a tight of occa- 
pancy by adverse possession ; vide A. I. R. 1928 
Pat. 87.1 There is nothing in Chap. 18 of the Chota 
Nagpur Tenancy Act to prevent accrual of omu- 
panoy rights in korkar lands brought into cnltiya- 
tion out of the -tnutidari kuntkatti lands : vide 
A. I. R. 1928 Pat. 87.1 •• 

If these passages are read together, I think 
it is impossible to understand the lower 
appellate Court’s judgment as meaning any. 
thing less than that he accepted the case 
that the plaintiffs reclaimed the land though 
he has not said so in so many words. 

It is also clear, as I have said that the 
reclamation which both parties were put¬ 
ting forward was reclamation and conver¬ 
sion of the lands into paddy lands from 
jungle or upland and this amounted to the 
creation of korkar provided there was no 
legal bar to prevent the land or reclamation 
from becoming korkar. 

It is urged on behalf of the respondents 
that S. 64 (3), Chota Nagpur Tenancy Act, 
does not apply to lands situated in a mun¬ 
dari khuntkatti tenancy. Section 64 (3), 
runs as follows: 

“ Where the coDseot of the landlord is required 
by this section for the conversion of land into 
korkar, such consent shall be deemed to have been 
given if, within two years from the date on which 
the cultivator commenced such conversion, the 
landlord has not made an application to tbe 
Deputy Commissioner for the ejectment of the col- 
tivator and no cultivator who is a tenant or 
resident of a village, shall be ejected from land of 
that village, which he has commenced to convert 
into korkar, otherwise than upon such an applica¬ 
tion, ” 

Now strictly speaking it is clear that the 
decisiop in A. I. B. 1928 Pat. 87^ is an 
authority for the proposition that this sul> 
section does apply to lands in a mundar* 
khuntkattidari tenancy. But the arguna^t 
may be, and has been put in a slight 
different form, namely, that the right to 
create korkar in a mundari khuntkatti ten¬ 
ancy is restricted by S. 240 of the Act. This 
section contains a number of sub-sections. 
Sub-section (l) provides that no mundar* 
khuntkattidari tenancy or a portion thereof 
shall be transferable by sale subject to the 
proviso with which we are not concerned. 
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Sub.seotion (2) deals with that proviso. 
Sub-section ( 8 ) provides that no mortgage 
of a mundari khuntkattidari tenancy or 
portion thereof shall be valid subject to the 
exception with which we are not concerned. 
Sub-section ( 4 ) provides that no lease of a 
mundari hhuntkattidari tenancy or any 
portion thereof shall be valid except of two 
kinds with which we are not concerned. 
Sub-section (5) provides a further restriction 
on certain mortage which would otherwise 
be valid. Sub.seotion ( 6 ) states : 

“ No transfer of a mwidari khuntkallidari 
tenancy or any portion thereof, by any con¬ 
tract or agreement made otherwise than as pro¬ 
vided in the foregoing sab-sections, shall be valid; 
and no such contract or agreement shall be regis¬ 
tered.” 

Sub-section ( 7 ) provides that nothing in the 
foregoing sub-sections shall affect certain 
transactions made before the commence¬ 
ment of the Chota Nagpur Tenancy Act. 
In my opinion, it is quite clear that if a 
landlord merely gives a consent to the 
creation of korkar in a particular village or 
area to a particular person, that consent 
itself does not create any tenancy and does 
not, therefore, amount to any transfer or 
alienation of any portion of his interest by 
the landlord. 1 can, therefore, find nothing 
in 8. 240 of the Act which will prevent the 
landlord from giving consent to a person, 
who is not a mundari khuntkattidar for 
converting the land into korkar in tbe 
mundari kuntkattidari tenancy. Having 
held that S. 240 provides no such prohibition 
it follows that if consent could be granted 
to a mundari khuntkattidar to create kor¬ 
kar in a particular area, consent could be 
granted to a person who is not a mundari 
khuntkattidar to create korkar in the same 
area or tenancy. Tbe decision in A. i. R. 
1928 Fat. 67^ clearly shows that consent may 
be given to a mundari khuntkattidar to 
create korkar in a mundari khuntkattidari 
tenancy even though he is not a raiyat within 
that tenancy. I, therefore, bold that consent 
may also be given in similar circumstances 
to a person who is not a mundari khunt¬ 
kattidar. There was, therefore, nothing to 
prevent the landlord giving consent to the' 
present plaintiS-respondente creating kor¬ 
kar. It is clear from the findings of the 
lower Gourte, as I have stated, that the 
plaintiffs did actually create korkar in tbe 
land, and in these circumstances I find that 
B. 64 (8), Chota Nagpur Tenancy Act is ap- 
plicable, and no application to eject the 
plaintiffs having been filed before the De- 
pnty Qommissioner within two years of the 


a 

date when they started converting the land 
into korkar, they cannot be ejected. 

Strictly speaking I think that it is incor¬ 
rect to say that the plaintiffs have acquired 
an occupancy right or title by adverse pos¬ 
session. They have acquired a title under 
the provisions of the Chota Nagpur Tena¬ 
ncy Act by acts which are permitted in this 
area under that Act. For these reasons I do 
not think it is necessary to discuss at any 
length the decision of the Privy Council in 
47 Bom. 798^ which was cited on behalf of 
the respondents for the proposition that 
where an alienation is prohibited in the in¬ 
terest of the estate, a person cannot acquire 
a title to such property by adverse ix)sses- 
sion for 12 years. In order to make tbe 
judgment complete, I should mention that 
after the application of s. 64 (3), Chota 
Nagpur Tenancy Act. s. 67 of that Act 
comes into force. That section provides that 
every raiyat who cultivates or holds land 
which he or any member of his family has 
converted into korkar shall have a right of 
occupancy in such land, notwithstanding 
that be has not cultivated or held the land 
for a period of twelve years. It is under this 
section that the title accrues to the plaintiff- 
respondents. 

For these reasons, I come to the conclu¬ 
sion that the appeal fails and should be 
dismissed. In view, however, of the fact that 
the plaintiff-respondents framed the case in 
the trial Court and even before the lower 
appellate Court on the basis of a lease or 
leases*which have been held to be invalid, 
and they failed to put clearly in the plaint 
the claim of title based on s. 67, Chota 
Nagpur Tenancy Act, on which they have 
succeeded, there will be no order for costs in 
this Court. Leave to appeal under the 
Letters Patent is refused. 

v.r./d.h. Appeal dismissed. 

2. (’23) 10 A. I. R. 1923 P. C. 205 : 47 Bom. 79S: 
SO I. A. 255 : 74 I« C. 352 (P> 0#), Mudhfivr&o 
Waman y. Bagbonath Yeokatesh. 


[Case No. 40.] 

A. I. R. (33) 1946 Patna 107 
Beevor J. 

Gangadhar Sahu — Petitioner 

V. 

Emperor. 

Criminal Revo. No. 389 of 1945, Decided on 
llth April 1945, from order of Seeeiona Judge 
Darbhanga, D/- 31st January 1945. 

Defence of India Rules (1939), R. 130 (1) — 
Report of facts constituting offence under 
Defence of India Rules, what constitutes — 
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Report mentioning allegations of facts which 
if true would lead to disclosure of offence under 
Defence of India Rules — Report does not 
comply with R. 130. 

In order to comply with R. 130, it is necessary 
that a public servant must make himself respon¬ 
sible for the prima facie existence of such facts as 
will constitute the offence. [P 108 C 1, 2] 

A report by the public servant stating that 
allegations had been made in his presence of cer¬ 
tain facts which allegations if true would have 
disclosed an offence under the Defence of India 
Rules, is not a report of the facts constituting the 
offence and as such does not fall under B. 130. 

[p 108 c a] 


public servant must make himself respon¬ 
sible for the prima facie existence of the 
facts which will constitute the offence. There 
is no such complaint in this case. The con¬ 
viction and the sentence are, therefore, set 
aside and the petitioner is discharged from 
his bail. The fine, if paid, must be refunded. 

v.B. Conviction set aside, 

[Case No. 41.] 

A. I. R. (33) 1946 Patna 108 
Agarwala j. 


Azizullah — for Petitioner. 

Gopal Prasad — for the Crown. 

Order. — The petitioner has been con- 
victed under R. 81 (4), Defence of India 
Rules for having sold kerosene oil above 
the maximum controlled price. 


It is urged that there was no legal cogni¬ 
zance of the offence taken. The complaint 
was filed by one Shyam Jha who is not a 
public servant. The Sub-divisional Magis¬ 
trate sent the matter to the Assistant Dis¬ 
trict Supply Officer to enquire. This officer 
made an enquiry and submitted a report in 
which he stated that he foijnd no specific 
case against the accused and he also at 
another stage of his report said: “As for the 
specific complaint, I do not find any con¬ 
vincing material” though he apparently 
found that there was some dissatisfaction 
with the shop-keeper accused on general 
grounds. Rule 130 (l), Defence of India Rules, 

provides that . , 

"no Court or Tribunal shall take cognizance of 
any alleged contravention of these Rules or of ^ny 
order made thereunder, except on a re^rt in 
writing of the facts constituting suoh contraven- 
tion, made by a public servant/^ 

The learned Magistrate has stated i 


"There appears to be no difficulty in teking 
cognizance of the offence within the “ 

R. 130, Defence of India Rules. The re^rt of the 
Enquiring Officer have (sic) stated ‘Je facts con^ 
tituting the alleged contravention and *his onl^ 
what is wanted for the purptMe. The Enquiring 
Officer’s report is no doubt not m ‘Je “ature of a 
coinpUint within the meaning of a 4. Cnmmal 
P C. but R. 130, Defence of India Rules does not 
require a complaint for the starting of the case. 

I regret I cannot agree with the view taken 
by the learned Magistrate. The Enquiring 
Officer certainly mentioned that allegations 
bad been made before him of certain facts 
which allegations, if true, would have dis¬ 
closed an offence under the Defence of India 
Rules. A report of such allegations, how¬ 
ever, is not a report of the facts constituting 
the offence. It is quite clear to my mind 
that in order to comply with B. 130, Defence 
of India Rules, it is necessary that some 


Sarjoo Prasad—Petitioner 

V. 


Bidyanandan Singh—Opposite Party. 

Criminal Revn. No. 682 of 1945, Decided on 2nd 
August 1945, from order of Sessions Judge, Patna, 
D/* 27th March 1945. 

(a) Criminal P. C. (1898), S. 197—Burden of 

proof_Accused mustshow that he falls with- 

in any of categories mentioned in section.^ 

Where a Station Master on the O. Railway 
was prosecuted for an ofience : 

Held that his prosecution cannot be quashed on 
the ground of want of sanction under S# 197, Cri- 
minal P. C. unless he shows that he falls within 
anv of the categories mentioned in that section. 

^ [P 108 0 2] 

(b) Government of India Act (1935), S. 270— 
Offences committed after 1937 — Sanction not 


Ko sanction is required nnder S. 270 for prosera- 
ion in respect of an offence committed after 1937. 

[P 108 C 2] 

N. K. Prasad No. I, Norsingh Prasad and 
Manzoor Alam —for Petitioner. 

S. Sa/dar Imam, Tarkeshwar Nath and 


Order. — The petitioner who is a 
Station Master on the O. T. Railway is be¬ 
ing prosecuted in respect of an offence 
alleged to have been committed on 26th July 
1944. He has moved this Court to have the 
proceedings quashed on the ground that his 
prosecution has not been sanctioned. He 
relies on s. 197, Criminal P. 0., and S. 270, 
cl. (1), Government of India Act, 1936. 
Section 197 requires sanction only in the 
case of a person who is a Judge within ffie 
meaning of S. 19, Penal Code, or a Magis¬ 
trate, or a public servant who is not re¬ 
movable from his office save by or with the 
sanction of the Local Government, or some 
higher authority. The petitioner has not 
shown that he falls within any of thew 
categories. So far as s. 270, Government of 
India Act is concerned, that applies only 
respect of acts done before the relevant 
date, which expression is defined in sub-B. 8. 
As Part m of this Act came into force in 
1937, it is obvious that the section does not. 
apply to offences committed in July 1944.] 
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There is no substance in either of the con- 
tentions raised on behalf of the petitioner, 
and the rule is discharged. 

Petition dismissed. 


[Case No. 42.] 
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Sinha J. 

Baijnath Mahto alias Baijnath Goye 

Petitioner 

V. 

Emperor. 

Criminal Revn. No. 316 of 1945, Decided on 
18th April 1945, from order of Magistrate (with ap¬ 
pellate powers), Monghjr, D/.30th December 1944. 

Evidence Act (1872), S. 154 — Witness de¬ 
clared hostile by prosecution but procedure 
contemplated by S. 154 not followed —Defence 
can rely upon his evidence. 

An entry by the trying Magistrate at the end of 
the deposition of a prosecution witness to the eSect 
that the witness has been declared hostile, without 
following the procedure laid down in S. 154 has 
a^latdy no significance in law, and the value of 
his testimony given in cross-examination cannot be 
done away with. The defence is perfectly entitled 
to rely upon that testimony : (’33) 20 A.I R. 1933 
Pat. 617, B 4 I. oi». [P 109 C 2; P 110 C 1] 

S. Safdar Imam, and Murtaza Fazl AH — for 
Petitioner. 

Oovemment Pleader — for the Crown. 

Order. — This application is directed 
against the concurrent orders of the Courts 
below convicting the petitioner under s. 411, 
Penal Code and sentencing him to rigorous 
imprisonment for four months and to pay 
a fine of Bs. 60 and in default of payment 
of the fine to undergo further rigorous 
imprisonment for one month. The petitioner 
was arrested by the police on 26th March 
1944, in connection with a dacoity case. The 
police searched his house, and recovered a 
woolen coat (Ex. l), a fine dhoti (Ex. 2), a 
silk kurta (Ex. 8) and a silk shirt (Ex. 4). The 
dacoity case, referred to above, ended in a 
final report, after investigation by the police; 
but the clothes aforesaid recovered from the 
boose of the petitioner were utilised by the 
police for prosecution of the petitioner in 
connection with a burglary said to have 
taken place in the house of one Siris Prasad 
of Moheshpur on 27tb February 1944 . A 
number of witnesses were examined on 
behalf of the prosecution to identify these 
clothes as the property of Siris Prasad or 
of some members of his family. P. W. 6 was 
examined as one of the witnesses to the 
search. In bis examination-in-chief, be de¬ 
posed to the search having been made in 
fals presence and the clothes recovered &om 
the house of the accused. In his cross-exa¬ 


mination on behalf of the accused, he ad¬ 
mitted that clothes similar to those which 
were the subject-matter of the charge were 
seen being worn by the accused on occa¬ 
sions earlier than the time of the alleged 
burglary case itself. He also admitted that 
the prosecution witnesses who had come to 
Court as identifying witnesses were present 
at the thana. He made certain other admis¬ 
sions, tending to support the defence of the 
accused. After his deposition has been fini¬ 
shed and signed by the learned Magistrate, 
there is a note "declared hostile” and then 
signed by the learned Magistrate. I am not 
aware of any procedure contemplated either 
by the Code of Criminal Procedure or by 
the Evidence Act which justifies the Magis¬ 
trate recording the evidence just to make a 
note to that effect. Section 154, Evidence 
Act gives the discretion to the Court to 
permit the party calling a witness to put 
questions to that witness by way of cross- 
examination. That, in popular language, i.s 
described as declaring a witness as hostile. 
It must be presumed that the learned Magis¬ 
trate was aware of the provisions of s. 154, 
Evidence Act. If he was, ho should have 
permitted the prosecution to cross-examine 
P. W. 6 to show that he was giving false 
statements in his cross-examination in order 
to help the accused for any particular 
reasons of his own or that the statements 
made by him as to what happened at the 
thana were not true. But no such attempt 
was made by the prosecution, and, therefoi-e, 
the entry at the end of the deposition to the 
effect that the witness had been declared 
hostile has absolutely no significance in law. 
If a party calling a w’itness wants to chal¬ 
lenge his veracity or to get certain admis¬ 
sions detracting from the value of his 
evidence given beforehand, the procedure 
contemplated in s. 154 has to be resorted to. 
Hence, in this case simply because a witness 
has been declared hostile by the prosecution 
does not amount to saying that the value 
of his testimony •given in cross-examination 
has been done away with. This was laid 
down by a Division Bench of this Court in 
14 P. L. T. 494.* That case is also an autho¬ 
rity for the proposition that the evidence 
given by a witness who has been declared 
hostile is not to be brashed aside, but has to 
be considered for what it is worth. The 
Courts below seem to be under the impres¬ 
sion that because the prosecution got it 
noted in the deposition sh eet that the wit- 

1. CSS) 20 A. I. R. 1933 Pat. 517 : 146 I. C. 993; 

14 P. L. T. 494, Emperor v. Haradban. 
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ness was declared hostile they had done all 
that was necessary to get rid of the effect of 
that evidence. That is not tlie legal position. 
The defence is perfectly entitled to rely upon 
that testimony in corroboration of the other 
evidence adduced by the accused himself in 
support of his defence to the effect that 
these clothes were his personal property, 
which he was seen wearing on different 
^occasions publicly and on dates anterior to 
the date of the alleged burglary. 

Another very curious feature of the judg¬ 
ment of the lower appellate Court is that it 
has omitted to consider the value of the 
evidence of three defence witnesses who, in 
my opinion, give very relevant evidence in 
this case. D. W. 1 is a tailor who (Reposes to 
having made these clothes to the order of 
the accused three years before his deposi¬ 
tion, that is to say, sometime in the year 
1941. Nothing very damaging to the witness 
had been elicited in the cross-examination. 
I). Ws. 2 and 3 have come forward to testify 
to the fact that they had seen the accused 
putting on these clothes on different 
occasions. Witness 2 puts it about three 
years before. The testimony of these three 
witnesses, if believed, entirely demolishes 
the prosecution case. Hence, it cannot be 
said that the lower appellate Court could 
have discarded the evidence; if it was cogni¬ 
zant of the fact that there was such evidence 
on the record, because it thought that that 
evidence was wholly irrelevant to the matter 
before the Court. 

The evidence led on behalf of the accused 
summarized above, corroborated as it is by 
the evidence of P. W. 6 aforesaid, creates a 
very serious doubt in the mind of the Court 
as to whether the prosecution witnesses are 
telling the truth. In my opinion, the accused 
petitioner is entitled to the benefit of that 
doubt. Giving him that benefit, I set aside 
the orders of the Courts below and acquit 
him, and it is directed that he be released 
from his bail bond, and thf fine, if paid, be 
refunded to him. The rule is accordingly 
made absolute. 

V B. Hule made absolute. 

[Case No. 43.] 
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FULL BENCH 

Agarwala, Meredith and Ray JJ. 

Dandapani Gowda — Appellant 

V. 

Bishun Das — Respondent. 

Second Appeal No. 3 of 1941 (Cuttuolc), Decided 
on 21st December 1945, referred to Full Bench by 
Slnba and Das JJ., D/- 12th March 1945. 


(a) Orissa Money-Lenders Act (3 [III] of 
1939), Ch. 3, Ss. 10 to 15 and S. 16 — S. 10 
applies to suits only — S. 16 does not make 
S. 10 applicable to execution proceedings — 
Object of S. 16 and its effect on Ss. 10 to 15 
explained (Per Full Bench). 

Section 10 applies to suits only and not to execa- 
tion proceedings. Section 16 does not have the 
efleet of making S. 10 applicable to execution pro* 
ceedings. The executing Court therefore has no 
power under S. 10 to scale down a decree already 
passed by restricting the amount of interest for the 
period prior to the institution of the suit to a som 
equal to the amount of the principal debt. 

[P 115 C 2] 

The object of S. 16 was not to widen the scope 
of Ss. 10 to 15 beyond what is to be gathered from 
the language of those sections when read indepen¬ 
dently of S. 16 and to permit the executing Court 
to ignore the distinction made between moitg^e 
and other loans and between suits and execution 
proceedings which is contained in the other sections 
of Ch. 3. Section 16 was enacted only for the pur¬ 
pose of showing to what extent Ss. 10 to 16 were 
intended to be retrospective. The eSeot of S. 16 on 
Ss. 10 to 15 is as follows: [P HO 0 2] 

(1) In respect of a loan advanced before the 

commeoGBineot of tho Act the apptopricitB proTi* 
Sion of Ss. 10, 11, or 12 according to whether the 
loan was by way of mortgage or otherwise, is to be 
applied even in a suit pending on the date on 
which the relevant section was directed to come 
into force. [F HO 0 2] 

(2) In respect of all loans the provisions of 

Ss. 13,14 and 15 are to be applied in a proceeding 
to execute a decree passed on or after 1st April 
1936, even though the proceeding was pending on 
the date on which the relevant section was directed 
to come into foroe. [P 116 C 2; P 117 C 1] 

(3) In the case of appeals (i) from a decree, the 
app^ate Court has the same power and is subject 
to the same restrictions as the Court which passed 
the decree so far as the provisions of Ss. 10, 11 (1) 
and 12 are concerned, (ii) In execution cases the 
appellate Court has the same powers as the execut¬ 
ing Court so far as Ss. 13 to 15 are concerned : 
(’42) 29 A.I.R. 1942 Pat. 431, Affirmed. 

[P 117 C 1] 

(b) Civil P. C. (1908), S. 100—Orissa Money- 
Lenders Act (3 [III] of 1939), Ss. 2, 10 and Id- 
Finding that person is money-lender is one of 
fact (Pet Sinha and Das JJ. ijt Order of 
Reference). 

The finding that a person is a money-lender is 
essentially a question of fact and therefore binding 
on the Court in second appeal. [P 111 C 2] 

CPC 

(’44) Chitaley, S. 100 N. 28, Pt. 3; N. 52; 

(c) Interpretation of Statutes—Grammatical 
and ordinary sense of words is to be adhered 
to unless it leads to absurdity or repugnance 
(Per Sinha and Das JJ. in Order of ^ference). 

The universal rule in construing statutes is that 
the grammatical and ordinary sense of the words 
is to be adhered to, unless that would lead to some 
absurdity, or some repugnance or inconsistency 
with the rest of the enactment in which case the 
grammatioal and ordinary sense of the worfs m^ 
be modified, so as to avoid that absurdity a^ 
inconsistency bat no further: (1913) 1913 A.C. 
and (1857) 6 H. L. C. 61, Rel. on. [P ^ 
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C* P, C. — 

(’44) Chitaley, Preamble N. 7 Pt. 5. 

(’41) Mulla, Pago 2, Pt. (b). 

(d) Orissa Money-Lenders Act. (3 [III] of 
1939), S. 16—Marginal note cannot be referred 
to in interpreting S. 16 (Pec Sinha and Das JJ. 
•n Order of Reference). 

The marginal note to S. 16 cannot be referred to 
for the purpose of construing S. 16: 26 All. 393 
(P.C.); (’19) 6 A.I.R. 1919 Mad. 514 and (’37) 24 
A. L R. 1937 Bom. 198. Rel. on-, (’29) 16 A.I.R. 
1929 AU. 63 (F.B.), Expl. [P 114 0 1] 

c, p. c._ 

(’44) Chitaley, Preamble N. 11, Pts. 1 and 2. 

(’41) Mulla, Page 3, Pt. (p). 

K. D. Chatterji — for Appellant. 

P. Mtsra — for Respondent. 

Order op Reference 
Sinha and Das J J. ^ This is a decree- 
holder's second appeal from the decision of 
the learned Additional Subordinate Judge 
of Berbampur, reversing that of the District 
Monsif of the same place in execution pro¬ 
ceedings. The facts leading up to this appeal 
are as follows. The respondent executed a 
mortgage bond in 1910 in favour of one 
Chaitana Goudo. Original Suit No. 9 of 
1922 was instituted by the mortgagee’s sons. 
The Madras High Court passed a prelimi- 
nary decree in the suit on 4th April 1933, 
and on dlst January 1939, the final decree 
was drawn up. Execution was taken out of 
this decree by the assignee of the decree from 
the original decree-holders. In that execu- 
tion case the judgment-debtor made an ap¬ 
plication under 8. 10, Orissa Money-Lenders 
Act (Orissa Act 8 Cm] of 1939) for scaling 
down the decree. This objection of the 
judgment-debtor was numbered as Miscel- 
laneous Judicial case No. 16 of 1940. The 
opposite party to that case (the assignee 
of the deccee-holders) contended in the Court 
of first instance that the original mortgagee- 
decree-holder was not a money-lender within 
the meaning of the Act, and that, therefore, 

8. 10 of the Act could not apply. It does not 
appear to have been contended in the first 
Court that 8 .10 read with 8. 16 of the Act 
did not apply to the case. The executing 
Court took the view that S. 10 read with 
8. 16 , Money-Lenders Act was applicable 
to the case, provided that it was proved 
that the original mortgagee decree-holder 
was a money-lender. And, on taking evi- 
dence, it came to the conclusion that the 
original mortgagee-decree-holder was not 
a money-lender as defined in the Act, and, 
in that view of the case, dismissed the judg. 
ment-debtor’s application. 

On an appeal by the judgment-debtor, the 
lower appellate Court came to the conclusion 
that the judgment-debtor was entitled to 


V. Bishun Das (FB) Patna 111 

relief under s. 10 read with s. 16 of the Act 
in the view it took of the evidence that 
the mortgagee-decree-holder was a money¬ 
lender. Thus, on the only question of fact in 
controversy between the parties, the lower 
appellate Court reversed the decision of the 
trial Court. In the result, the lower appel- 
lake Court directed that the decretal amount 
should be reduced to double the principal 
sum advanced with interest for the period 
subsequent to the institution of the suit, as 
also cost. Hence, this second appeal by the 
decree-holder. 

It was contended, in the first instance, by 
Mr. Chatterji appearing for the appellant 
that the finding of the lower appellate Court 
that the original mortgagee-decree-holder 
was a money-lender is not correct. But this' 
finding, is essentially one of fact, and is, 
therefore, binding on this Court in second 
appeal. It must, therefore, bo held that the 
judgment of the lower appellate Court cannot 
be assailed on the ground that the finding is 
incorrect. 

But it was next contended that the relief 
granted by the lower appellate Court was 
not available to the judgment-debtor in 
execution proceedings, and, naturally, reli- 
ance was placed on a decision of a Division 
Bench of this Court iu 8 Cut. L. T. 49.^ In 
that case it was laid down by a Division Bench 
of this Court that s. 10 read by itself must 
be held to apply to suits only. We respect¬ 
fully agree with that observation. But it has 
been further laid down that that section 
read with s. 16 , Orissa Money-Lenders Act 
is not applicable to execution proceedings. 
With the utmost deference to the opinion of 
their Lordships who constituted the Bench, 
we are inclined to the opinion that that deci¬ 
sion is not correct. Hence, it becomes neces¬ 
sary to examine in some detail the ratio 
decidendi of the decision aforesaid. Sec¬ 
tion 10 , Orissa Money-Lenders Act, runs as 
follows: 

“(1) Notwithstanding anything to the contrary 
contained in any other law or in anything having 
the force of law or in any contract, no Court shall, 
in any suit brought by a money-lender in respect 
of a loan advanced before or after the commence¬ 
ment of this Act, pass a decree for an amount of 
interest for the period preceding the institution of 
the suit which, together with any amount already 
realised as interest through Court or otherwise, is 
greater than the amount of the loan originally 
advanced. 

(2) Where, in any suit, as is referred to in sub- 
8 . (1), it is fonod that the amount already realised 
as interest through Court o r otherwise, for the 

1. (’42) 29 A.I.R. 1942 Pat. 431 ; 202 I. C. 815; 8 
Cut. L. T. 49, Basudeb Mahapatra v. Surendra 
Nath Mitra. 
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period preceding the iostitutioQ of the soil, is 
greater tlsao the amount of the loan originally 
advanced, so much of the said amount of interest 
as is in excess of the loan shall be appropriated 
towards the satisfaction of the loan and the Court 
shall pass a decree for the payment of the balance 
of the loan, if any.’* 

In terms that section is limited in its appli¬ 
cation to that stage in the litigation which 
has not yet resulted in a decree. By virtue 
of Notification no. 2316D, published in the 
Orissa Gazette of 28th June 1939 Ss. 10 and 
16 (so far as s. 16 applies S3.10 , 11,12 and 13 
to pending suits, appeals and execution pro¬ 
ceedings mentioned therein) were to come 
into force on 1st July 1939. As the final 
decree in the present case was passed on 
31st January 1939, S. 10 by its own force 
, cannot apply to the present case, and the 
judgment-debtor, therefore, will not be enti¬ 
tled to any relief under s. 10 of the Act. 
But S. 16 provides as follows: 

“The provisions of Ss. 10 to 15 shall apply (i) to 
snits brought by money-lenders in respect of loans 
advanced before the commencement of this Act, 
and pending on the date on which the said sections 
came into force; and (ii) to appeals and proceedings 
in execution arising in respect of decree passed on 
1st April 1936 or thereafter on the basis of loans 
whether such appeals or proceedings in ezeeution 
were pending on, or instituted after, the date on 
which the said sections came into force.” 

By virtue of cl. (ii) of S. 16, the provisions of 
S. 10 have been made applicable to proceed¬ 
ings in execution arising in respect of decrees 
passed on 1st April 1936 or thereafter, either 
then pending or instituted after that date. 
As this section came into force on 1st July 
1939, the judgment-debtor, on the face of the 
section, is entitled to relief unless it can be 
held, as has been held in the decision of the 
Division Bench of this Court aforesaid, that 
S. 10 has not been made applicable to exe¬ 
cution proceedings by virtue of the provi¬ 
sions of s. 16. Kelianoe was placed on behalf 
of the respondent on another Division Bench 
decision of this Court in 8 Cut. h. T. 20* in 
which the following observations have been 
made by Harries C. J. and Manohar Ball J.: 

“It is to be observed that in the present case the 
decree had been passed long before the Orissa 
Money-Lenders Act came into force but S 10 is 
made applicable to this case by reason of S. 16 of 
the Act. In any event this section can only apply 
in a suit brought by a money-lender.” 

In that case their Lordships took the view 
that the lower Court was right in its con¬ 
clusion that it had not been proved that the 
decree-bolders were money-lenders within 
the meaning of the Orissa Money-Lenders 
Act. It was said on behalf of the appellant 

2. (’42) 29 A.I.R. 1942 Pat. 384 ; 200 I. 0. 284 ; 

6 Cut.L.T.20, Sano Kasbinatb v. Pattito Saboto. 
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that the observations of their Lordships 
quoted above are mere obiter dicta, inaa- 
much as they decided the appeal on the 
footing that the decree-holdera in that case 
had not been proved to be money-lenders. 
But it has been rightly contended on behalf 
of the respondent that that decision itself 
would not have been necessary unless their 
Lordships were of the opinion that the 
Money-Lenders Act applied. Be that as it 
may, their Lordships did not discuss the 
question in controversy in the present case 
at all. They practically assumed that 3.10 
of the Act had been made applicable to 
execution proceedings by virtue of S. 16. 
Hence, in our opinion, that decision cannot 
be cited as a considered opinion of that 
Bench. As the report itself shows, their con¬ 
sidered opinion was given on the other 
question, namely, as to what is understood 
by the term “money lender” in the Act. 
The appellant, on the other hand, relied 
upon a decision of a Bench of this Court 
consisting of Varma and Imam JJ. in Misc. 
Fimt Appeal No. 10 of 1940,* decided on 14tb 
September 1944 in which that Bench followed 
the earlier decision of this Court in 8 
Cut. L. T. 49^ already referred to. 

Their Lordships in this case also have 
not discussed the question independently, 
but have only followed the earlier decision 
of this Court. Hence, it must be held that 
the only considered judgment of this Court 
on the question in controversy between the 
parties brought to our notice is that reported 
in 8 cut. L. T. 49.^ In that case their Lord¬ 
ships have pointed out that the distinction 
between a suit and an execution proceeding 
has been carefully observed in chap. HI. 
Orissa Money-Lenders Act. In that chapter 
S3. 6 to 12 in express terms are confined to 
a suit by a money-lender up to the stage of 
passing of the decree, except that sub-s. (2) 
of s. 11 contemplates a proceeding by the 
judgment-debtor even after the passing of the 
decree and before execution is taken out, 
though it may be even after the decree has 
been put into execution. Similarly, S. 18 
also may apply in both stages (i) after the 
passing of the decree and before execution 
is taken out, and (ii) after the decree has 
been put in execution. This is made dear 
by the expression “at any time” occurring 
in the section. It has been ol^erved by 
their Lordships in the decision aforesaid 
that, if s. 16 were to be construed in the 

3. Misc. First Appeal No. 10 of 1940, decided on 
14th September 1944, Thangadu Lingacaju Fatro 
V. Balnnki Mohapatra. 
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manner suggested on behalf of the judgment- 
debtor, sub-s. (2) of S. 11 would appear to be 
redundant. But, with all respect to their 
Iiordships, that sub-seotion is not necessarily 
confined to the stage of execution proceed¬ 
ings. On a plain reading of sub-s. ( 2 ) of s. ll 
if a decree passed by a Court on ist April 
1936, or thereafter, on the basis of a loan, 
has not already been satisfied in whole or in 
part, it is open to the judgment-debtor to 
apply to the Court which passed the decree, 
even though the deoree-holder has not started 
any execution proceeding, inviting it to 
exercise all or any of its powers given to it 
by sub-s. (1) of S. ll, that is to say, the Act 
empowers the Court to review a decree 
pa^ed on or after ist April 1936, to which 
the Act applies, by way of taking accounts 
between the parties, re-opening the account 
or relieving the judgment-debtor from the 
liability of paying any interest in excess of 
nine per cent, or twelve per cent. i)er annum 
as the case may be. Such a relief may also 
be claimed by the judgment-debtor even 
after execution proceedings have been 
started. Hence, it would appear that the 
provisions of sub-s. (2) of S. ll, not being 
confined only to the execution stage, are not 
redundant even if S. 16 were to be read along 
with 8. 11 . It is certainly "difficult to under¬ 
stand why a similar provision was not made 
in 6.10." We also respectfully agree with 
the observations of their Lordships in that 
case with reference to the terms of Ss. 14 
and 16, Orisa Money-Lenders Act. The pro¬ 
visions of these two sections apply in their 
terms to execution proceedings only, where¬ 
as B. 18 may apply before execution is taken 
out. There may, therefore, be some sense in 
saying that 8. 18 will apply to execution 
proceedings, but it is a little difficult to 
understand why the Legislature in 6. ic 
repeated that the provisions of Ss. 14 and is 
shall apply to execution proceedings or, to 
put it in another way, bow these sections 
oould be made applicable to suits before any 
decree was passed. 

It must, therefore, be said that S. IG has 
been rather loosely worded. But it is quite 
a different thing to say that, though the 
^tion makes 8. 10 applicable to proceed¬ 
ings in execution arising in respect of de¬ 
crees passed on or after 1st April 1936 the 
Court was in a position to hold to the oon- 
trary. In our opinion, the provisions of sec¬ 
tion 16 read with the other provisions of 
ohap. in of the Act make it absolutely 
clear that, in a suit between a money-len¬ 
der and the borrower reenlting in a decree 
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paMsd on Isfc April 1986, or after that date, 
it is open to the Court to apply the rule of 
"damdupat"—thus to describe compendious¬ 
ly the provisions of S. 10 of the Act—to re¬ 
open the accounts between the parties, even 
though those accounts may purport to have 
been closed by the decree; or to reduce the 
decretal sum by reducing the amount of in. 
terest in excess of nine per. cent, in the case 
of secured debts and of twelve per cent, in 
the case of unsecured debts; or to grant instal- 
ments in which the decree may be paid by the 
judgment-debtor. All these are indications 
of the intention of the Legislature to grant 
concessions to borrowers or to judgment- 
debtors who may have been harshly treated 
by money-lenders. Similarly, the Legisla- 
ture was intent upon making it clear that 
in such suits the aforesaid reliefs could be 
granted at the stage of appeal from decree 
passed, or even at the stage when execution 
had been taken out by the decree-holder, or 
perhaps even at a stage after the passing of 
the decree and before taking out of exe¬ 
cution of that decree. In its endeavour to 
make that intention clear, the Legislature 
has grouped together all those sections, thus 
leading to those difficulties of interpretation 
which have been pointed out in the judg- 
ment aforesaid. But, in spite of those diffi- 
culties of interpretation, in our opinion, to 
the question whether the Legislature inten¬ 
ded to apply the provisions of s. 10 to execu¬ 
tion proceedings in respect of decrees passed 
on or after 1st April 1930, there is only one 
answer, and that is in the affirmative. 

Apart, however, from the question of the 
"intention of the Legislature,” which ex- 
pression has been characterised by Lord 
Watson as a 

"common but very slippery phrase signifying any¬ 
thing from intention embodied in positive enact¬ 
ment to epeeulative opinion as to T?bat tbc 
Legislature probably would have meant : see 1897 
A. C. 22* at p. 38" 

tbe express words used in 8. 16 are that 

*‘tbe provisions of Ss. 10 and 15 shall apply to pro- 
ceediogs in execution arising in respect of decrees 
passed on Ist April 1936, etc." 

Quoting Lord Wensleydable, Lord Macnagb- 
ten has observed in 1913 A. c. 107® at p. in 
that the universal rule in construing statutes, 
as in construing all other written instru- 
ments, is that 

4 . (1097) 1897 A. C. 22 : 66 LJ.Ch. 35 : 75 L. T. 
426 ! 46 W. R. 193, Salomon v. Salomon & 
Co. Ltd. 

5. (1918) 1913 A.C. 107 : 82 L. J. K. B. 232 : 107 
L. T. 722, Yacber & Sons, Limited v. London 
Society of Compositors. 
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'Hhe grammatical and ordinary sense of the words 
is to be adhered to, unless that would lead to some 
absurdity, or some repugnance or inconsistency 
with the test of the instrument, in which case the 
I'r'cammatical and ordinary sense of the words may 
bo modified, so as to avoid that absurdity and in¬ 
consistency, but no further : (1857) H.L.C. 61® at 

p, 106.” 

The ouly absurdity or inconsistency 'which 
has been pointed out is as respects the appli- 
cation of ss. 14 and 15 to suits, i. e., at a 
stage before the passing of the decree. 
There is no absurdity or inconsistency in 
applying s. 10 to execution proceedings : the 
section by itself applies to suits, but the 
Ijegislature can say, as it has said in clear 
terms, that it shall apply to certain execu¬ 
tion proceedings. No inconsistency or absur¬ 
dity follows from such application. On the 
contrary, it advances the general object of 
the Orissa Money-Lenders Act, the object 
being to “lessen the burden of debtors gene- 
rally in respect of loans from money-len¬ 
ders" ; see 9 cut. L.T. 42.^ It would be rather 
difficult to understand the meaning of Noti¬ 
fication NO. 2316-D, dated 28th June 1939, in 
so far as it brought S. 16 in force, if that 
section did not make S3. 10, 11, 12 and 13 
applicable to execution proceedings. In our 
view, there are no good grounds why effect 
should not be given to the express words 
used in s 16 , and why the literal construc¬ 
tion should be modified beyond the purpose 
of avoiding an absurdity, inconsistency or 
repugnance. The marginal note to s. 16 has 
been referred to as giving the clue to the 
proper interpretation of this section. In this 
connection reference may be made to the 
decision of their Lordships of the Judicial 
Committee of the Privy Council in 26 alIj. 
393=31 i.A. 132.® Lord Macnagbten, deliver¬ 
ing the opinion of their Lordships, has ob¬ 
served as follows : 

‘‘It is well settled that marginal notes to the sec¬ 
tions of an Act of Parliament cannot be referred to 
for the purpcee of construing the Act. The contrary 
opinion originated in a mistake and it has been 
exploded long ago. There seems to be no reason 
for giving the marginal notes in an Indian Statute 
any greater authority than the marginal notes in 
an English Act of Parliament.” 

In this connection reference may also be 
made to the cases in 51 I. C. 46* at p. 47 and 
I. Ii. R. (1937) Bom. 293=A. I. R. 1937 Bom. 

6. (1857) 6 H.L.C. 61 : 26 L.J.Ch. 473 : 5 W. R. 
454, Grey v. Pearson. 

7 . (’43) 30 A. I. R. 1943 Pat. 430 : 211 I. C. 8 : 9 
Cut. L. T. 42, Govind DanI v. Purusotam Maha- 
patra. 

8. (’04) 26 All. 393 : 7 O.C. 248 : 31 L A. 132 : 8 
Sar. 639 (P.C.), Balraj Eunwar v. Jagatpal Singh. 

9. (’19) 6 A. I. R. 1919 Mad. 514 : 42 Mad. 451 : 
61 I.O. 46, Eesava Chetty v. Secy, of State. 


. Bishun Das (FB) A.LR. 

198.^* Counsel for the appellant drew om 
attention to the decision of a Pull Bench Of 
the Allahabad High Court in 51 ALIi. 411*^ 
where their Lordships are reported to have 
observed, while construing the Agra Pre. 
emption Act of 1932, that marginal notes to 
sections of an Act can be referred to 
for the purpose of interpretation if they 
can be regarded as inserted by, or under 
the authority of, or assented to by, the 
Legislature. The observations in the last 
mentioned case may be correct 'with refe¬ 
rence to the procedure followed in that 
particular legislation. Even assuming that 
the marginal note to S. 16 can properly be 
looked at for the correct interpretation of 
that section, we cannot find anything in the 
marginal note to lead us to the conclusion 
that S. 10 was not made applicable to execu¬ 
tion proceedings by virtue of S. 16 . On the 
other band, if effect were to be given to the 
words of the marginal note, S. lO is said to 
apply to execution proceedings. There are 
no indications in the marginal note to the 
contrary. The marginal note is not by itself 
complete; it refers to “certain pending suits, 
appeals and execution proceedings." At 
least, two of the provisions, S. 11 (2) and 
s. 13, may apply to a stage when the suit 
has ended in a decree but before execution 
has been taken out. There is no reference to 
that stage in the marginal note, and it can¬ 
not be said that the omission of that stage 
in the marginal note would make those two 
sections inapplicable in that stage. The 
word “certain" in the marginal note may 
have reference to the retrospective character 
of the section, but it does not and cannot 
take away the effect of the express words 
used in the section. Hence, it cannot be said 
that the marginal note shows that S. 10 was 
not meant to apply to execution proceedings. 
In the present case, if the words used by 
the statute in s. 16 have to be given their 
ordinary meaning, it must be held that S. 16 
intended to extend the provisions of s. 10 to 
execution proceedings also. Hence, in our 
opinion, the correctness of the decision in 
8 Cut. L. T. 49^ is open to considerable doubt, 
and the decision requires re-consideration. 
We would, therefore, under R. 2 of chap, v, 
High dJourt Rules, refer the following ques¬ 
tion for the decision of a Full Bench : “Do the 
provisions of S. 10 read with S. 16 (2), Ori^ 

10. (*37) 24 A.I.R. 1937 Bom. 198 : I.L.R. (1937) 
Bom. 293 : 169 L C. 381. Dbarwat Urban Bank. 
Ltd. y. Erishnarao Anaotrao. 

11. (’29) 16 A. I. R. 1929 All. 53 : 51 AU. 411 i 
113 I. C. 442 (F.B.), Ram Satan Das v. BhagwaS 
Prasad. 
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Money-Lenders Act (Orissa Act 3 Cm] of 
1939) empower the executing Court to scale 
down a decree already passed?'’ As this 
question arises in a second appeal, the appeal 
itself has to be referred to the Full Bench 
for decision. 

Judgment of the Full Bench. 

Agarsala J —This appeal arises out of 
an application by a judgment-debtor to have 
his liability for interest for the period pre¬ 
ceding the institution of the suit limited to 
the principal amount of the loan under S. 10, 
Orissa Money-Lenders Act. The respondent 
obtained a decree on the mortgage which 
was made final on sist January 1939. The 
appellant is an assignee of this decree. The 
application out of which this appeal arises 
was made to the Court executing the decree. 
Section lO prohibits a Court in any suit 
brought by a money-lender in respect of a 
loan advanced before or after the com¬ 
mencement of the Act from passing a de- 
cree for an amount of interest for the period 
preceding the institution of the suit which, 
together with any amount already realised 
as interest, is greater than the amount of the 
loan originally advanced. Section 16 applies 
the provisions of 88. 10 to 15 to proce^ings 
in execution arising in respect of decrees 
passed on or after 1st April 1936 on the basis 
of loans, whether such proceedings were 
pending on or instituted after the date on 
which S3. 10 to 15 came into force. The first 
Court held that the mortgagee in this case 
was not a money-lender within the meaning 
of the Act and accordingly dismissed the 
application of the judgment-debtor. On ap¬ 
peal by the latter, the Subordinate Judge 
held that the mortgagee was a money¬ 
lender and, purporting to act under s. 16 of 
the Act, allowed the application of the judg¬ 
ment-debtor by restricting the amount of 
interest for the period prior to the institu¬ 
tion of the suit to a sum equal to the 
amount of the principal debt. Against that 
decision the decree-holder assignee preferred 
an appeal to this Court. The learned Judges 
before whom the appeal came were of the 
opinion that s. 16 had been tightly applied 
to the facts of the case; but as there is a 
ptevioM decision of a Division Bench of the 
Court in 6 Out. L. T. 49=A. I. R. 1942 Pat. 
48l‘ they referred to this Bench under r. 2 
of ohap. 6 of the High Court Rules the fol- 
lowing question: 

“Do the prOTisioos of 8. 10 read with 8. 16 (2) 
Orissa Money-Lenders Act, (Orissa Aot 8 [111] of 
1989) empower the ezeeutiog Oonrt to soaie down a 
decree already passed?” 

This question having arisen in a second ap¬ 


peal, the appeal itself was also referred to 
this Bench. The preamble to the Act de- 
elates its object to be to regulate money- 
lending transactions and to grant relief to 
debtors in the Province of Orissa. None of 
the provisions of the Act come into force 
until the Governor has, by notification, 
directed them to do so under S. l (3). 
Sections 10 , ii, 12 ,13 and S. ic, in so far as 
it applies these sections to pending suits, 
appeals and execution proceedings, were 
directed to come into force by Notification 
NO. 2316D dated 28th June 1939, which was 
published in the Orissa Gazette on 30th June 
1939. Sections 14 and 15, and also S. 16 , ex¬ 
cept in so far as it applies ss. 10,11, 12 and 
13 to pending suits, appeals and execution 
proceedings, were directed to come into 
force by Notification No. 3930, dated I7th 
November 1939, which was published in the 
Orissa Gazette on 24th November 1939. All 
these sections fall within chap. 3 which con¬ 
tains “provisions relating to suits in respect of 
loans and execution of decrees.” Section 8, the 
first section of this Chapter, bars a suit on a 
loan advanced after the date on which the 
section comes into force unless the plaintiff 
had been registered as a money-lender 
under the Act at the time when the loan 
was advanced. Section 9 restricts the amount 
of interest which may be allowed on such a 
loan to 9 per cent, in the case of a secured 
loan and 12 per cent, in the case of an un¬ 
secured loan. 

The material portion of s. 10 has already 
been cited. By its language, it applies to a 
suit and not to an execution proceeding. It 
prohibits a Court, in a suit by a money, 
lender, in respect of a loan advanced before 
or after the commencement of the Act, from 
passing a decree for an amount of interest 
for the period preceding the institution of 
the suit which, together with any amount 
already realised as interest through Court 
or otherwise, is greater than the amount of 
the loan originally advanced. Further pro¬ 
visions relating to the amount of interest 
recoverable by a money-lender in respect of 
a loan advanced before the commencement 
of the Act are contained in s. ll (i) which 
empowers the Court in a suit on such a loan 
to reopen the transaction between the parties, 
take an account and relieve the debtor of all 
liability in respect of any interest in excess of 
9 per cent, in the case of a secured loan and 
12 per cent, in the case of an unsecured loan, 
and to appropriate the excess interest towards 
the satisfaction of the principal of the loan. 
By its language this sub-section restricts the 
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powers conferred in it to the Court trying 
the suit; but by sub-s. (2), in the case of a 
decree passed by a Court on or after 1st April 
1936, and which remained unsatisfied in 
whole or in part on the date on which the 
Act came into force, the powers conferred 
by sub-s. (1) were declared to be exercisable 
either by the Court which passed the decree 
or by the Court to which the decree was sent 
for execution. In the case of a suit on a 
mortgage, the Court is enabled to grant fur¬ 
ther relief to the debtor by S. 12 which 
empowers it in such a case to direct pay¬ 
ment of the debt by instalments. The pro. 
visions of ss. 6 to 12 are ex-facie applicable 
to a suit and not to an appeal from the 
decree passed in the suit or to proceedings 
taken in execution of the decree except that 
the powers conferred by 3.11 are exercisable 
after the decree has been passed either by 
the Court which passed the decree or by the 
Court to which it has been sent for execution. 
Then follow three sections containing provi¬ 
sions exercisable by the Court executing a 
decree in a suit on a loan. Section 18 em- 
powers the executing Court to direct payment 
of the decree by instalments in the case of 
a decree passed in a suit on loan, including 
a suit on a mortgage. Section 14 requires 
the Court executing a decree passed in a 
suit on loan to determine how much of the 
judgment debtor’s property should suflBce to 
satisfy tbe debt, and S. 16 directs that only 
so much of the property so determined shall 
be advertised for sale and that this portion 
shall not be sold for less than the decretal 
dues unless tbe decree-holder consents in 
writing to forego so much of the amount 
decreed as is equal to the difi’erence between 
the highest amount bid and the value of the 
property specified in the sale proclamation. 
By themselves the application of these sec¬ 
tions presents no difficulty. With regard to 
each it is clear which provisions of chap. 3, 
apply to suits and which to execution pro¬ 
ceedings and the special provisions relating 
to mortgage decrees and proceedings in 
execution of mortgage decrees are clearly 
distinguishable from the provisions relating 
to decrees made in suits for recovery on 
other loans. The difficulty which has led to 
this reference arises with respect to the pro- 
visions of s. IG which are as follows: 

**16- Tbe provisiODs of Ss. 10 to 16 shall apply : 
(i) to aoits brought by money-lenders in respect of 
loans advanced before tbe commencement of this 
Act, and pending on tbe date on which the said 
sections came into force; and (ii) to appeals and 
proceedings in execution arising in respect of 
decrees passed on 1st April 1936 or thereafter on 


the basis of loans whether such appeals or proceed¬ 
ings in execution were pending on, or instituted 
after the date on which the said sections came into 
force.” 

It is contended that the effect of these pro¬ 
visions of S. 16 is to apply any or all of the 
provisions of ss. 10 to 15 to all proceedings in 
respect of a loan, ignoring altogether the dis- 
tinctions which have been made in these 
sections between mortgage and other loans 
and between suits and execution proceedings. 
It may be conceded that the section has not 
been happily worded. The learned Judges 
who made this reference were of opinion 
that the language of tbe section is ambiguous 
and taking into consideration that one of 
the objects of the Act is to grant relief to 
debtors, have held that the section should 
be so construed as to attain this object even 
though this construction entails disregard¬ 
ing the difference between mortgage and 
other loans and between suits and execution 
proceedings which mark the provisions of 
the other sections contained in Chap. III. 
That contention was advanced in 8 cut.L.T. 
49^ which was heard by Fazl Ali J. {as he 
then was) and Varma J. in 1942, and wae 
rejected. I agree with the reasons which led 
to the rejection of the contention on that 
occasion and 1 do not propose to enumerate 
them here. I agree also with the conclusion 
then reached that S. 16 was enacted only 
for the purpose of showing to what extent 
ss 10 to 15 were intended to be retrospective. 
None of the sections in question contain any 
provisions with regard to suits or execution 
proceedings, or appeals in suits or execution 
proceedings, instituted before any one of 
these sections had been brought into opera¬ 
tion by a Notification of the Governor under 
s. 1 (8) of the Act. The object of s. 16 was 
to make it clear that the appropriate section 
is to apply to suits, execution proceedings 
and appeals in suits and execution proceed¬ 
ings, in the case of suits, execution proceed¬ 
ings and appeal x>6nding at the time that 
the relevant section came into force. The 
effect of this section may be summarised as 
follows : (l) In respect of a loan advanced 
before the commencement of the. Act the 
appropriate provision of ss. 10 ,11 or 12 ac- 
coMing to whether the loan was by way 
mortgage or otherwise, is to be applied even 
in a suit pending on the date on which ths 
relevant section was directed to come infc 
force. ( 2 ) In respect of all loans the pww* 
eions of ss. 13, 14 and 16 are to be appUw 
in a proceeding to execute a decree passed 
on or after 1st April 1936, even though ^ 
proceeding was pending on the date on whic® 


1946 


SwARATH Sao V. Emperor (Beevor J .) Patna 117 


the relevant section was directed to come 
|into force. (8) In the case of appeals: (i) from 
a decree, the appellate Court has the same 
IJOwer and is subject to the same restrictions 
as the Court which passed the decree so far 
as the provisions of ss. 10 , li (i) and 12 are 
concerned; (ii) in execution cases, the appel¬ 
late Court has the same powers as the execut¬ 
ing Court so far as ss. 13 to is are concerned. 

In my opinion, it was not the intention of 
the Legislature in enacting s. 16 to permit 
the executing Court to disregard the distinc¬ 
tion made between mortgage and other loans 
and between suits and execution proceedings 
which is contained in the other sections of 
chap. III. I would accordingly allow the 
appeal and dismiss the application of the 
judgment-debtor. The appellant is entitled 
to his costs throughout. 

Meredith J. — I agree. 

Ray J. _ I agree. 

Appeal allowed. 

[ Case No. 44. ] 

A. I. R. (33) 1946 Patna 117 
Beevor J. 

Swarath Sao — Petitioner 

V. 

Emperor. 

Criminal Revn. No. 1126 of 1944, Decided on 14tli 
Deo. 1944, from order of Addl. Dist. Magistrate, 
Santal Parganas at Dumka, D/- 4th August 1944. 

Defence of India Rules (1939), R. 130-.Mere 
allegation that accused was smuggling grain 
from Bihar to Bengal, held not sufficient to 
take cogni 2 ance of offence of keeping grains 
for sale without licence under Foodgrains 
Control Order. 

Where a Court took cognizance on a charge-sheet 
which contained the only sentence "on 6-10-43 at 
12-30 A.M. the accused persons were found smuggl¬ 
ing maize from Bibar to Bengal:" 

Held that this was not suffioient for the Court 
to take cognizance under B. 130, of the alleged 
offence of contravening the Foodgrains Control 
Order by being in possession of grains for the pur¬ 
pose of sale without licence. [P 118 C 1] 

C. P. Sinha and Itamanand Sinha — 

for Petitioner. 

Oovernvient Advocate — for the Crown. 

Order. — The petitionet* has been con¬ 
victed under R. 81 (4). Defence of India 
Rules for attempting to smuggle 187 bags of 
maize from Bihar to Bengal. He has been 
sentenced to rigorous imprisonment for four 
months and a fine of Rs. 200 or in default, 
three months’ further rigorous imprisonment 
on that charge; and an order of forfeiture 
of the 167 bags of maize had been passed. 
^ was also convicted under the same rule 
for contravening the Foodgrains Control 


Order by being in possession of grains, namely 
the said 187 bags of maize, for the purpose 
of sale without a licence, but no separate 
sentence has been passed for this offence. 


It is undisputed that 187 bags of maize 
belonging to the petitioner were found in a 
boat anchored at Nougachbia Diara on the 
north bank of the Ganges, and that the 
petitioner was on the boat. The prosecution 
examined a number of witnesses, but not 
one of the prosecution witnesses seems to 
have given any evidence to show that the 
petitioner intended to take these bags of 
maize to Bengal, except for one statement 
of the Assistant Sub-Inspector, p. w. i, that 
he was told by the boatman that the maize 
was being taken to Bengal. This is hearsay 
evidence and inadmissible against the peti- 
tioner. The petitioner has, however, been 
convicted because in his evidence he alleged 
that the bags of maize in the boat were 
being taken from Bbagalpur on the west to 
Mangalhat on the east, both on the south 
bank of the Ganges, and it is in evidence 
that Nougachbia Diara is to the east of 
l^Iangalhat. The lower Courts have taken 
this to prove that the defence story was 
false. Now, it is well-known that owing to 
sand banks and such like it is frequently 
necessary, when navigating the Ganges, for 
a boat to proceed beyond the point at which 
it is seeking to reach. There is no evidence 
on the record to show how far east of 
Mangalhat lies the spot in Nougachbia 
Diara where the boat was anchored. There 
was one defence witness, who is a boatman, 
who gave evidence in support of this defence 
story, and no question was put to him sug¬ 
gesting that if the boat was going to Man¬ 
galhat it was unreasonable or unnecessary 
to anchor at Nougachbia Diara, and no 
explanation was asked from the petitioner 
himself when he was examined. In the cir¬ 
cumstances it may be that the defence ver- 
Sion was not adequately proved, but on the 
other hand, it cannot be said that it has 
been established that that story was false. I 
find, therefore, no evidence on which the 
conviction of the petitioner on the first 
charge can properly be based. 


>viin 


regara TO cne second charge on 
which no separate sentence was passed 
this charge was added by the trial <3ourt at 
a late stage of the trial. Under r iso 
Defence of India Rules 

Tribunal ehaU take cognizance of 
any alleg^ contravention of these rules, except on 
a report in writing of the facts constituting such 
contravention, made by a public servant." 
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The Court took cognizance in this case 
on the charge-sheet. The only details are 
given in the sentence: “On 5-10-43 at 
12-30 A.M. the accused persons were found 
smuggling maize from Bihar to Bengal.” 
This contains no allegation that the peti¬ 
tioner was keeping grains for sale. Even 
the report of the Assistant Sub-Inspector to 
the Sub-Inspector of Police, which is Ex. l, 
contains no such allegation. I find, there¬ 
fore, that the Court could not legally take 
cognizance of the alleged offence of keeping 
grain for sale without a licence. The peti¬ 
tion is, therefore, allowed. Both convictions 
and the sentence passed on the petitioner 
are set-aside, and so is the order of forfei¬ 
ture. The petitioner will now be discharged 
from his bail. The fine, if paid, must be re- 
funded. 

v.B. Revision allowed. 


(Case No. 45.] 

A. I. R. (33) 1946 Patna 118 
Fazl Ali C. J, 

Jung Bahadur Ahir and another 

— Petitioners 

V. 

Bansropan Singh and another 

— Opposite Party. 

CivU Revn. No. 340 of 1944, Decided on 12th 
March 1945, from order of Small Cause Court 
Judge, Artah, D/- I7tb February 1944. 

Stamp Act (1899), S. 35 — Insufficiently 
stamped promissory note is not admissible as 
acknowledgment of debt to save limitation. 

Where a document which is primarily a pro¬ 
missory note is insufficiently stamped it is not ad¬ 
missible in evidence to prove an acknowledgment 
of liability in order to save limitation in r^pert of 
a promissory note previously executed : (’38) 25 
A. I. R. 1938 Mad. 75 and 63 Cal. 813, Bel. on; 
3 All. 581 (F.B.), £!xpl. C? US O 2] 

Stamp Act — 

(’46) Chitaley, S. 36. N. 8, Ft. 16. 

(’41) Mulla, Page, 103, ‘Linaitation. 

D. N. Varma — for Petitioners. 

A. B. N. Sinha — for Opposite Party. 

Order. _It appears that the opposite 

parties had executed a promissory note on 
6th July 1987 in favour of the petitioners 
for a sum of Bs. 200. On 28th June 1940 
they executed another promissory note for 
Rs. 272. In this promissory note reference 
was made to the principal and interest due 
under the earlier document and it was re¬ 
cited that as that document was about to he 
barred it was considered necessary that a 
second promissory note should be executed. 
On 26 th June 1943 the petitioners brought 
the present suit in the Small Cause Court 


to recover a sum of Bs. 369-14-6 aUeging 
that the cause of action arose on the date of 
the execution of the second promissory 
note. This suit was dismissed on the ground 
that the first promissory note was time 
barred and the second promissory note was 
insufiiciently stamped. The petitioners have 
now filed an application under S. 25, Fro- 
vincial Small Cause Courts Act, praying that 
the judgment of the Court below be set 
aside and a decree passed in their favour 
against the opposite parties for the sum 
claimed in the, suit. It was not disputed 
that the promissory note of 28th June 1940 
is insufficiently stamped. It is, however, 
contended that though that document was 
not admissible as a promissory note, yet it 
was admissible as an acknowledgment of 
debt. The question, however, is whether the 
document can be admitted in evidence for 
that purpose in view of the provisions of 
S. 36, Stamp Act, which read as follows: 

“No instrument chargeable with duty shall be 
admitted in evidence for any purpose by wy 
person having by law or consent of parties autho* 
rity to receive evidence, or shall be acted upon, 
registered or authenticated by any such person or 
by any public officer, unless such instrument is 
duly stamped.” 

It was held in 2i Bom. 201^ that an acknow¬ 
ledgment of a debt coming imder Art. 1, 
sch. 1 , Stamp Act, 1 [I] of 1879, cannot be 
given in evidence for any purpose including 
the purpose of saving limitation. This case 
was followed by the Madras High Court in 
I. L. R. 1938 Mad. 210.* That was a case re¬ 
lating to a promissory note of a somewhat 
similar nature to the document with which 
J am concerned in this revision, and it was 
held that an improperly stamped promi^ 
sory note is inadmissible in evidence ^ 
prove an acknowledgment of liability inj 
order to save limitation in respect of promis¬ 
sory notes previously executed. The learned 
Chief Justice of the Madras ECigh Court who 
delivered the judgment in that case pointed 
out that on the wording of S. 85, Stamp Act, 
an improperly stamped promissory note 
cannot be admitted in evidence for the pap¬ 
pose of saving limitation or for any other 
purpose. A similar view was recently ex¬ 
pressed by the Calcutta High Court in 6S 
Cal. 818.* Mr. Varma, who api)ear8 for the 
I)etitioner, has relied upon the Full BeniA 

1. (’97) 21 Bom. 201 (F.B.), Mulji Lalft v. Lingo 

Mskaji. , 

2. (’38) 25 A. I. R. 1938 Mad. 75 :‘I. L. E. (193«J 

Mad. 210 : 176 I. C. 24, Nageshwara Bao 
Narayanamarti. '.. ^ 

3. (’36) 63 Cal. 813, Jogendra Chandra BaneipT* 
Shacheendra Eumar. 
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deoiaion of the Allahabad High Court in 8 
ALL. 581;* but it was pointed out in the case 
decided by the Calcutta High Court to 
which reference has been made that the 
document in question in the case before the 
Full Bench was executed while the Stamp 
Act of 1669 was in force and the terms of 
the relevant section in that Act were differ¬ 
ent from the provisions of S. 35 of the pre- 
sent Act, the words ‘ for any purpose" being 
first introduced in the Stamp Act of 1879. 
The view which seems to prevail in the 
Allahabad High Court is clearly set forth 
in 166 I. C. 919,® in which Sulaiman, C. J. 
and Bennet, J. held as follows : 

“The Court should consider whether the docu- 
ment is primarily a promissory note which is insufh> 
ciently stamped though incidentally it may amount 
to a receipt or an acknowledgment of liability. In 
such a case the stamp must have been affiaed to it 
as a promissory note and not as a mere acknowledg¬ 
ment of liability. Where the instrument as a 
whole is insufficiently stamped it would not be 
proper to allow it to be split up into two portions 
and to regard the duty paid on it as having l»en 
paid on the portion which it suits the plaintid to 
retain although the primary purpose of the docu* 
ment was contained in th4 other portion.” 

In the present case the document of 28th 
June 1910 purports to be a promissory note 
and must be treated as such. The plaint 
clearly states that the cause of action for 
the suit arose on the day on which this 
document was executed and that shows that 
the suit was based upon this document. As 
the document was insufficiently stamped 
the learned Small Cause Court Judge was 
right in holding that it could not be ad. 
mitted in evidence under 8. 86, Stamp Act. 
The application is accordingly dismissed, but 
there wiU be no order for costs. 

D.S./D.H. Application dismissed. 


4 , (’61) 3 All. 681 (F. E*), Eanhaya Lai v. Stowell. 

5. (’S7) 24 A. 1. E. 1937 All. 101 : 166 I. C. 919, 
Mt. Bibbo V. Qokaran Singh. 


[Case No» 46.) 
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Vabma and Sheaeeb JJ. 

Ahmad Sussain — Petitioner 

V. 

Emperor. 

Criminal Bevn. No. 169 of 1945, Decided on 
12th April 1946, from order of Scions Judge, 
Patna, D/- 22nd January 1946. 

Motor Spirit Rationing Order (1941), R. 22 
-^"Acquire” meaning of — Elements bringing 
a person within mischief of rule held proved. 

The petitioner was seen at 10 o'clock in the 
night towards the back side window of a garage 
trying to move away with two tins of petrol and to 


escape when caught. He was convicted under 
E. 81 (4), Defence of India Eules, for having con¬ 
travened R. 22, Motor Spirit Rationing Order. 
The finding of the lower appellate Court was as 
follows ; “It appears from the evidence that the 
appellant was trying to extricate himself from the 
hold. The appellant has not been able to show that 
be was in lawful possession of the petrol. His 
defence that it was really Earn Naresh Singh who 
had the petrol and had asked him to carry it for 
him has not been shown to be true;” 

Beld that the word “acquire” used in the rule 
means “gain to oneself and for oneself; win; come 
into possession of”; that though the word “acquire” 
did not find place in the above finding there was 
no doubt about the meaning of the finding; that 
on the facts found the elements which would bring 
the petitioner within the mischief of the rule, 
namely, “acquiring a supply of motor spirit other¬ 
wise than in accordance with the provisions con¬ 
tained in this order,” bad been established and 
that the order of conviction bad been rigbtlA 
passed. [P 120 C 1)’ 

n. E. Kasimi — for Petitioner. 

Government Pleader — for the Crown. 

Yapma J. —The petitioner AhmaiS Hus¬ 
sain, aged 22, whose occupation is that of 
cycle-repairing, has been convicted under 
R. 81 ( 4 ), Defence of India Rules, for having 
contravened E. 22, Motor Spirit Rationing 
Order, 1941, and has been sentenced to three 
months’ rigorous imprisonment. The case 
for the prosecution is that on 29th April 
1944, at 10 P.M., p. w. 5 Ram Naresh Singh, 
noticed the petitioner moving away from 
the back side window of garage no. 5 of the 
Patna Police Lines. Ram Naresh (p. w. 5 > 
challenged him and eventually caught him 
with two tins of red petrol, which have been 
marked as exs. i and n. On his hulla, 
Sheojatan Singh (p. w. 3) and Ram Newaj 
Singh (p, w. 2 ) turned up on the scene. 
They saw the petitioner trying to free him. 
self from the grip of p. w. 6, and they also 
saw the two tins of petrol. They took the 
petitioner to the Inspector of Motor Vehicles 
(P. w. 6) who drew up a report, on the 
basis of which a first information report 
was drawn up, which is Exhibit 4 ( 1 ). 

The case for the defence, which can be 
gathered from the written statement and 
the trend of the cross-examination as well as 
from the evidence of two defence witnesses, 
seems to be that it was Ram Naresh Singh 
who was taking away the two tins of petrol, 
when he met the present petitioner on the 
road and wanted him to carry the tins to a 
petrol shop of a certain individual. On his 
refusal the petitioner was assaulted with 
slaps and falsely implicated in this case. 
The Courts below have accepted the prose¬ 
cution story and have not accepted the de. 
fence version. Mr, Kazimi, appearing on 
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behalf of the petitioner, has referred to the 
finding of the lower appellate Court and 
iirged that that finding does not bring the 
I)etitioner within the mischief of R. 22, 
Motor Spirit Eationing Order, 1941. That 
rule says, “no person shall furnish or acquire 
a supply of motor spirit otherwise than in 
accordance with the provisions contained in 
this order.” Now the finding to which refer¬ 
ence has been made, is as follows : 

*'It appears from the evidence that the appellant 
was trying to extricate himself from the hold. The 
appellant has not been able to show that he was 
In lawful possession of the petrol. His defence that 
it was really Ram Naresh Singh who had the 
petrol and had asked him to carry it for him has 
not been shown to be true." 

Mr. Kazimi argues that this finding is not 
Enough to bring the petitioner within the 
wordings of R. 22, which speaks of 
“furnishing or acquiring a supply of motor spirit 
otherwise than in accordance with the provisions 
contained in this order.” 

The learned advocate urges that simply 
because the petitioner was in possession of 
the petrol, it could not be said that the 
petitioner had acquired it against the provi¬ 
sions of the rule. The word “ acquire ”, 
according to the Oxford Dictionary, means 
“gain to oneself and for oneself; win; come 
into possession of.” It is true that the word 
“acquire” does not find place in the finding 
to which reference has been made. But there 
is no doubt about the meaning of the find¬ 
ing arrived at by the lower appellate Court. 
When a person is seen at 10 o’clock in the 
night towards the back side window of a 
garage trying to move away with two tins of 
petrol and to escape- when caught, and when 
the explanation given by him is found to be 
false, I think the elements which would 
bring him within the mischief of R. 22, 
Motor Spirit Eationing Order, 1941, have 
been established. I need not refer to the 
fact that the defence set up and attempted 
to he substantiated by two defence witnesses 
has not been accepted. It is not likely that 
if Earn Naresh himself was moving away 
with the tins of petrol, he would like to have 
one additional witness to prove his action. 
I am of opinion that on the facts of this case 
the order of conviction has been rightly 
passed. I would, therefore, discharge the 
rule. 

Shearer J. — I agree. 

D.H. Rule discharged. 


[Case No. 47.] 

A. I. R. (33) 1946 Patna 120 
Varma and Shearer JJ. 

Dulhin Sundey'bati Kuer — Appellant 

V. 

Sukhdeo Singh and another — 

Respondents. 

Appeal No. 1034 of 1945, Decided on 18& April 
1945, from appellate decree of Addl. Dist. Judge, 
Muzafiarpur, D/- 18th June 1943. 

(a) Civil P. C. (1908), S. lOO—Finding of fact. * 

It is not open to the High Court sitting in second 
appeal to set aside a decision on a pure question 
of fact. [P 121 0 2] 

C. P C. ^ 

(’44) Chitaley, S. 100, N. 52 Pt. 4. 

(’41) Mnlla, S. 100, Page 367 Pt. (g). 

(b) Limitation Act (1908), S. 21 (3)—Acknow¬ 
ledgment by Hindu widow binds reversioners. 

Under sub-s. (3) of S. 21 an acknowledgment, by 
a Hindu widow or her agent, of liability is binding 
against the reversioners. [P 121 C 2] 

Limitation Act ' 

(’42) Chitaley. S. 21, N. 19 Pt. 2. 

(’38) Rustomji, S. 19, Page 357 Pt. 1. 

(c) Hindu law — Widow — Whether Hindu 
widow can sell property to pay time-barred 
debt. 

Qucere : 'Whether a Hindu widow, in order to pay 
a debt, is entitled to sell property even when a suit 
to recover the debt is barred by limitation : (’37) 24 
A. I. R. 1937 Pat. 40, Doubted. [P 122 C 1] 

B. N. Rai and K. K. Sinha — for Appellant. 

L. K. Jha, K. P. Upadhyay and Ram Pratap 
Singh — for Respondents. 

Shearer J.—The appellant, Mt. Sunder, 
hati Kuer, who was the plaintiff, is the 
youngest of the three daughters of Eaghu- 
nandan Tewari, who is now dead, and Mi 
Fekan Kuer, who was defendant 2 in 
the Court below. On 3rd October 1939, Mi 
Fekan Kuer executed a sale-deed convey¬ 
ing 9 bigbas 16 kathas 12 dhurs of land to 
Sukhdeo Singh, defendant l. Sukhdeo Singh 
is one of three brothers, the other two of 
whom married the two elder daughters of 
Eaghunandan Tewari and Mt. Fekan Kuer. 
The consideration for the sale-deed was 
Rs. 1000, and it contained a recital that from 
the time, between 1327 and 1346, Mt. Fekan 
Kuer had borrowed money for purposes of 
legal necessity from Sukhdeo Singh. The 
amount outstanding when the sale-deed was 
executed was Rs. 591-4-0, and the balance 
was taken partly in order to pay arrears of 
rent and partly in order to enable bullofto 
to he purchased and necessary repairs to 
the dwelling house of Mi Fekan Kuer to W 
carried out. The plaintiff asserted thai i® 
point of fact, her mother had never bor- 
rowed any money from Sukhdeo Singh and 
that the sale-deed and the chithas had bee® 
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brought into oxistence merely in order to 
enable her two elder sisters, or rather the 
joint family into which they had married, 
to obtain a larger share in the land of 
Raghunandan Tewari than they were en. 
titled to under the ordinary rules of inheri- 
tance. The trial Court decreed the suit, but 
on appeal this decision was sot aside and 
the suit was dismissed. 

Mr. B. N. Rai, for the appellant, com¬ 
plains that the learned Additional District 
Judge did not consider or weigh as carefully 
as he should have done the reasoning by 
which the learned Subordinate Judge sup- 
ix)rlied his decision. Mr. Rai refers to the 
observations of Fazl Ali, J. as he then was. 
in A. I. n. 1943 Fat. 177,^ and suggests that 
either we ought to interfere with the finding 
of the lower appellate Court, or at all events, 
ought to order the appeal to be reheard. 
The observations of Fazl Ali J. were, how- 
ever, based on the facts of the particular 
case with which he was then concerned. 
Moreover, it is not, I think, ix)ssiblo to say 
that the learned Additional District Judge 
did not consider the reasons which weighed 
with the trial Court in decreeing the suit. 
Mfc. Pekan Kuer, being a pardanashin 
woman, the money which from time to time 
she borrowed from Sukhdeo Singh was some 
times sent to her through a messenger. The 
defendants pub into the witness-box two men 
who were either servants or relations of 
Mt. Fekau Euer and who said that money 
had been sent to her by Sukhdeo Singh 
through them. They also put into the wit¬ 
ness-box two other men who claimed to 
have been present when Sukhdeo Singh had 
advanced certain sums of money. The learned 
pleader for the plaintiff cross-examined these 
men as to the amounts of money which had 
been paid to them and as to the dates on 
which they had in some cases signed the 
chithas for Mt. Fekan Kuer. The answers 
which they gave to these questions were 
wholly at variance with what was contained 
in the chithas, and the learned Subordinate 
Judge relying on what he thought were 
certain admissions mode by them, came to 
the conclusion that the chithas bad been 
brought into existence at or about the same 
time as the sale-deed. 

The learned Additional District Judge 
considered this oral evidence, although be 
did not perhaps examine it in detail. So fai- 
as some at least, and perhaps most, of the 
admissions are concerned, the learned Addi- 

1. (’43) 80 A. I. B. 1943 Pat. 177 : 22 Pat. 154 : 

206 1.0. 625, R. P. Ghosh v. B. & S. W. By. Co. 
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tional District Judge was justified in not 
attaching much weight to them. One matter 
which weighed with him, and I again think 
rightly weighed with him, more than it did 
with the trial Court, was that the plaintiff 
had asserted that her elder sisters were 
married during the life time of their fatbei' 
and that this was definitely proved not to 
have been the case. As to the general pro- 
babilities and the circumstances of the case, 
the learned Additional District Judge con. 
sidered them as fully and as carefully a« 
the learned Subordinate Judge bad done. 
The latter djew certain inference from them 
and the former drew quite other inferences. 
That, however, it was open to the learned 
Additional District Judge to do. and it is not 
oixjn to this Court sitting in second appeal, 
to set aside his decision on a pure question 
of fact. It must, I think, for the purposes 
of this second apical, bo assumed that 
Mt. Fekan Kuer did from time to time 
borrow money from Sukhdeo Singh for pur- 
poses of legal necessity, and also that th.' 
entries in the chithas were made when they 
purport to IiavG been made. l\Ir, R. X. Rai. 
for the appellant, then contended that 
Rs. 591-4-0 out of the consideration of the 
sale-deed was really made up of sums which 
had been borrowed by Mt. Fekan Kuer 
between 1327 and 1343 pasli, and that suits 
to recover any of these araount-j would, in 
1939, when the sale-deed was executed, have 
been barred by limitation. So far, therefore, 
as this part of the consideration money is 
concerned it is, Mr. Rai argues, imix)ssible 
to say that there was legal necessity for 
the sale. 

The lower appellate Court seems to hat-.; 
assumed that this sum of Ks. 591-4-0 wa-s thi; 
1 /alanco due on an account stated between 
Mt. Fekan Kuer on the one hand and Sukh. 
deo Singh on the other. The matter wa.s 
not dealt with very fully or clearly by the 
learned Additional District Judge, but it is, 
I think, unlikely that this assumption was 
correct. It is, however, clear that the entries 
in the cbitha made by Mt. Fekan Kuer or 
by other persons on her behalf amounted to 
acknowledgments that money was due by 
her to Sukhdeo Singh. Under sub-s. (3) ofi 
3 . 21 , Limitation Act, an acknowledgment^ 
by a Hindu widow or her agent of liability] 
is binding against the reversioners. Mr. Rai! 
conceded this but said that some of the ack. 
nowledgments contained in the clhthas were 
not made within the period of limitation and 
were, therefore, not valid acknowledgments. 
The chithas are not, however, included in 
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the paper-book. We did not think it neces¬ 
sary or proper to adjourn the hearing of the 
appeal in order that this omission might be 
rectified now. If any considerable propor- 
tion of the sum of Bs. 591-4-0 was not in 
fact barred by limitation when the sale-deed 
was executed, it would probably be a matter 
of some difficulty to say that the sale-deed 
is neverthelsss liable to be set a^ide. 

There is another difficulty in the way of 
the appellant, namely, that a Division Bench 
of this Court has decided that a Hindu 
widow is entitled not merely to acknowledge 
the existence of a debt, but in order to pay 
such a debt is also entitled to sell the pro¬ 
perty even when a suit to recover the debt 
is barred by limitation : lo rat. 45.^ This 
decision was subjected to a good deal of 
criticism, and I must confess myself to some 
difficulty in appreciating the reasoning by 
which it is supported. It is well settled that 
a Hindu widow' is in substantially the same 
position as the guardian of a minor. There 
are no doubt authorities that when the 
guardian of a minor pays a time-barred debt 
be is not necessarily liable to refund the 
money. But I find no authority for the pro¬ 
position that when, in such a case the guar- 
dian alienates the property of the minor, 
the alienation is binding on the minor. If, 
on other grounds the plaintiff was entitled 
to succeed, I should, I think, have been dis¬ 
posed to suggest that the decision in 16 Fat. 
45^ required consideration by a larger Bench. 
That, how'ever, is not the position here, and 
for the reasons just given I would dismiss 
this appeal w'ith costs. 

Yarma J.—I agree. 

v.r./d.h. Appeal dismissed. 

2. (’37) 24 A.I.B. 1937 Pat. 40 : 16 Pat. 45 : 166 
I.C. 556, Daroga Bai v. Basdeo Mabto. 


[Case No. 48.] 

A. I. R. (S3) 1946 Patna 122 

AgarwaIjA and Meredith JJ. 

Prahlad Rai 'and another 
Petitioners 

V. 

Emperor. 

Ciiminal Eeru. No. 1130 of 1944, Decided on 
15th November 1944, from order of Addl. District 
Magistrate, Santal Pargnnas. Damka, D/- 26tb 
August 1944. 

(a) Criminal trial—Evidence — Prosecution, 
right of, to rely on evidence not led by them 
but coming on the record otherwise. 

The prosecution are entitled to ask the Court to 
come to a finding of fact not only on evidence 
which they lead but on evidence which is other¬ 
wise brought on the record. [P 123 C 1] 


The accused were convicted for contraveifing n 
order of the Sub-Divisional Magistrate made under 
R. 81 (2) (b), Defence of India Rules, prohibiting 
the sale of certain commodities above a certun < 
rate. The prosecution offered no direct evidence of 
the method of publication, or of the method pres- 
cribed by the Sub-Divisional Magistrate for publi¬ 
cation of his order as required by R. 119, Defence 
of India Rules : 

Held that from the finding in the case that the* 
accused issued a cash memo wrongly showing that 
the prices they bad charged were the prices ac¬ 
tually prescribed by the Sub-Divisional Magistrate 
it was clearly inferable that they not only knew 
that the Sub-Divisional Magistrate had made an 
order tising the prices of various commodities at 
certain rates, but that knowledge of that order had : 
been brought to the notice of the accused in the 
manner contemplated by the Sub-Divisional Ma^ 
trate. [P128 011 

Cr. P. C. _ 

(’41) Chitaley, S. 367, N. 6. 

(b) Criminal P. C. (1898), S. 439—Revisionil 
jurisdiction, exercise of—High Court’s discre¬ 
tion. 

Revisional jurisdiction is exercised at the discre¬ 
tion of the High Court, and only for the purpose of 
relieving persons who have not had a fair trial, or 
whose coDVictious have been arrived at by non- 
observance of material provisions of the law, or bj 
such misdirections as must have occasioned a 
failure of justice. [P 123 0 11 

Where, therefore, the High Court is satisfied 
that the accused, who are convicted for contraven¬ 
ing an order of a Sub-Divisional Magistrate, pro¬ 
hibiting the sale of certain commodities above a 
certain rate, knew what the controlled prices of the 
commodities were in which they were dealing, 
there is no justification whatsoever for interfering 
with the convictions on the ground of absence of 
proof that the order was published in the manner 
required by R. 119, Defence of India Rule?. 

[P 123 C 1, 9] 

Cr. P. C. — 

(’41) Chitaley, S. 439, N. 1, Pts. 3a and 5. 

(’41) Mitra, S. 439, Notes 1202 and 1203. 

Baldeva Sahay and S. R. Ohosal _ ^ 

for PetitIoners> 

Govenivient Advocate — for the Crown. 

Agarwala J. — The petitioner Prahlad 
Rai has been sentenced to nine months’ 
rigorous imprisonment and to pay a fine ol 
Rs. 1000 for contravening an order of the 
Sub-Divisional Magistrate of Rajmahal pro¬ 
hibiting the sale of certain commodities 
above a certain rate. The other petitioner, 
Nathmal Marwari is an employee of Prah¬ 
lad Rai, and has been sentenced to three 
months’ rigorous imprisonment and to p8f 
a fine of Rs. 800 for the same offence. 

In exercise of powers conferred by Bol® 

SI (2) (b), Defence of India Rules, the Sub- 
Divisional Officer, made an order prohibit¬ 
ing the sale of sugar at more than rs. 16 a 
maund, flour at Rs. 8-14-0 a maund, white 
kerosene oil at Rs. 5-4-3 a tin and red kero¬ 
sene oil at RS. 4-13-6 a tin. It is alleged that 


Patna 123 


Gakesh Potedak y. EurEROR (Das J.) 


1916 

the petitioners sold four tins of kerosene oil 
at Rs. 8 a tin, flour at Rs. 13-8-0 a maimd 
and sugar at Rs. 22-3-0 a maund. A cash 
memo was issued to the purchaser showing 
the prices charged to be those fixed by the 
Sub-Divisional Officer, although, in fact, the 
prices charged were as stated. 

The only question that has been argued 
before us is that the conviction is wrong in 
the absence of proof that the order of the 
Sub-Divisional Officer was published in the 
manner requii-ed by R. 119, Defence of In- 
dia Hules, that is to say, in the manner 
which the Sub-Divisional Officer considered 
to be best adapted for bringing his order to 
the notice of the persons to be aflected by 
it. We have been referred to decisions of 
this Court and of other Courts on this ques¬ 
tion. The prosecution offered no direct evi- 
dence of the method of publication, or of 
the method prescribed by the Sub-Divisional 
Officer for publication of his order. But the 
prosecution are entitled to ask the Court to 
come to a finding of fact not only on evi¬ 
dence which they lead but on evidence which 
lis otherwise brought on the record. The 
material finding in this case is that the peti¬ 
tioners issued a cash memo wrongly show- 
ing that the prices they had charged were the 
prices actually prescribed by the Sub-Divi¬ 
sional Oflicer. From that fact it is clearly 
inferable that the petitioners knew of the 
order made by the Sub-Divisional !Magis- 
trate, that is to say, that they not only knew 
that the Sub-Divisional Magistrate had made 
an order fixing the prices of the various 
commodities at the rates already referred 
to, but that knowledge of that order had 
been brought to the notice of the petitioners 
In the manner contemplated by the Sub- 
Divisional Officer. This circumstance, that 
the petitioners knew the controlled rate at 
which the articles should have been sold, 
distinguishes this case from the other cases 
which have been referred to. Furthermore, 
we are asked in this case to interfere with 
the convictions in the exercise of our revi- 
eional jurisdiction. That jurisdiction is oxer- 
cised at our discretion, and only for the 
purpose of relieving persons who have not 
bad a fair trial, or whose convictions have 
been arrived at by non-observance of mate- 
rial provisions of the law, or by such mts- 
directions as must have occasioned a failure 
of justice. We are satisfied in this case that 
the petitioners actually knew what the con¬ 
trolled prices of the commodities were in 
which they were dealing, and, therefore, 
tiiere is no justification whatsoever for in¬ 


terfering with the convictions and sentences 
which have been passed on them. I would, 
accordingly discharge this rule. 

Meredith J. — I agree. 

The petitioners never challenged the fact 
of the publication at the trial, and the find¬ 
ing, which was, in my opinion, fully justi¬ 
fied, was that they knew of the controlled 
rates and sold in deliberate contravention of 
them. There is not the slightest reason for 
holding that there has been any miscarriage 
of justice in this case, and, in my judgment, 
there is no ground at all for interference in 
revision. 

v.r./d.h. Rule discharged. 


[Case No. 49.] 

A. 1. R. (33) 1946 Patna 123 

Das j. 

Ganesh Poledar — Petitioner 

v. 

Emperor. 

Crlmiiinl Ruvii, Ko. 314 of 1943, Dcoidc-d on :>cd 
April 19‘15, from order of 3r<l Addl. So^-ions Judge, 
Bhagalpur, D/- 10th January 1945. 

(a) Defence of India Rules (1939), Rr. 81 (4) 
and 119—Prosecution for selling kerosene at a 
price in excess of controlled price — Duty of 
prosecution to prove order fixing price and Its 
due promulgation. 

It is essential for a pro^^ecution under B. 81 (4), 
JJefeoce of India Rules, to prove that the compe¬ 
tent authority had determined the manner iu 
which a notice of the order was to be published 
and that the order had been so published before 
the alleged oQencc bad been committed by the 
accused ; (’45) 32 A.I.B. 1943 Pat. 307, Ref. on. 

[P 124 0 Ij 

The accused was convicted of an oflencc under 
B. 81 (4), Defence of India Rules, for selling a tin 
of kerosene oil at a price in excess of the controlled 
rate. There was no evidence to ehow that tho 
authority competent under R. 81, Defence of India 
Rules, had fixed the price of kerosene oil; nor was 
there any evidence to show that the order fixing 
the price of kerosene oil bad been duly published 
as required by R. 119, Defence of India Rules : 

Held that conviction of tbo accused under 
R. 81 (4), Defence of India Rules, could not stand. 

[P 126 0 1] 

(b) Evidence Act (1872), S. 74 — Order of 
competent authority fixing price under R. 81, 
Defence of India Rules, is public document. 

It is well settled that tho orders of the competent 
authority fixing the price of kerosene oil (under 
R. 81, Defence of India Rules), are public docu¬ 
ments; they can be proved by the production of tho 
original orders or by certified copies thereof : (’44) 
31 A.I.R. 1944 P. C. 34 and (’45) 32 A. I. R. 1945 
Pat. 210, Ilel. on. [p 124 0 1, 2] 

Preni Call — for Petitioner. 

Copal Prasad — for the Crown. 

OrdoP. — The x>6tifcionei‘ has been con- 
victed under R. 8i (4), Defence of India 
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Rules, and he has been sentenced to rigorous 
imprisonment for four months plus a fine of 
Rs. 100 or in default rigorous imprisonment 
for four months more. The case against the 
petitioner was tliat on 9th April 1944, he had 
=old a tin of kerosene oil to a inau called 
Baldeo Mandal for Rs. 14. It was alleged 
that the controlled price for a tin of kero- 
sene oil on that date was Rs. 5 . 3.9 excluding 
cartage. Therefore, the allegation against 
the petitioner was that he had sold a tin of 
kerosene oil at a price in excess of the con¬ 
trolled rate, and as such, had contravened 
the provisions of R. 81 , Defence of India 
Rules. The point urged before me on behalf 
of the petitioner is that the prosecution has 
failed to*prove what the controlled rate of a 
tin of kerosene oil was on the relevant date, 
and that the prosecution had failed to give 
any evidence of the due compliance of the 
provisions of ii. 119 , Defence of India Rules. 
In my opinion, both these contentions raised 
on behalf of the petitioner are well founded 
and should be accepted. In 1944 P.w.N. 571 ,^ 
to which 1 was a party, it has been laid 
down that it is essential for a prosecution 
under r, 81 (4), Defence of India Rules, to 
^PTOve that the competent authority had 
jdetermined the manner in which a notice of 
jthe order was to be published and that the 
order had been so published before the 
jalleged offence ^had been committed by the 
accused. 

In the particular case under our con¬ 
sideration, there is no evidence to show 
that the authority competent under R. 81, 
Defence of India Rules, had fixed the price 
of kerosene oil. The only witne^ who was 
examined on the point was p. W. G a clerk 
in the Price Control Department of the dis- 
trict of Bhagalpur. This witness stated that 
the price of kerosene oil was RS. 5.3-9 exclud¬ 
ing cartage. The witness did not say who 
liad fixed the price, and under what authority. 
Certain printed notices (Ex. 2 series) were 
admitted in evidence, which purport to show 
the price of certain commodities on certain 
dates including kerosene oil. Learned coun¬ 
sel for the petitioner has very rightly ix)inted 
out that these notices (Ex. 2 series) are not 
the original orders of the competent autho. 
rity, nor are they certified copies thereof. 
He has contended that these notices (Ex. 2 
series) are not admissible in evidence, it is 
well settled that the orders of the compe- 
.tent authority fixing the price of kerosene 
oil are public do cuments; they can be proved 

l.~C45) :V2 A. I. R. 1945 Pat. 307 : 24 Pat. 29 : 
1944 r. W. X. 571, Jagarnatli Salt v. Enineror. 


by the production of the original orders orl 
by certified copies thereof: vide 71 i. A. 83*1 
and 1945 P. w. N. 65.® Learned counsel ap. 
pearing for the Crown referred me to the 
judgment of the trial Court, in which an 
observation has been made to the effect that 
the notifications fixing the price of kerosene 
oil w'ere produced in the case. It is not cleat 
to me from the aforesaid statement in fiie 
judgment whether the original notifications 
were produced in the trial Court. If the 
original notifications were produced in the 
trial Court, there is no justification as to why 
they were not admitted in evidence as 
to w'hy certified copies of the original orders 
were not kept in the record. Exhibit 2 series 
as they stand are certain printed notices, 
and they are not admissible in evidence. If 
Ex. 2 series are excluded from the record, 
then there is really no evidence to show, 
that a competent authority had fixed the 
price of kerosene oil on the relevant date. 

Then again, it was for the prosecution to 
prove that the order fixing the price of 
kerosene oil had been duly published as re- 
quired by R. 119, Defence of India Rules. 
No evidence Las been given on bobalf ofthe 
prosecution to show that the order of the 
competent authority was duly promulgated. 
The evidence of P. w. 6 to which I have 
already referred does not advance the case 
of the prosecution any further. P. W. 6 does 
not say anything about the promulgation of 
the order under R. 119, Defence of India 
Rules. Learned counsel appearing for the 
Crown referred me to the specimen copy of 
a licence (Ex. 3) para. 6 of which requires 
that the licensee shall prominently display 
a correct list of the maximum price of the 
commodity. It appears from the evidence 
that the son of the present petitioner is a 
licensee. The specimen copy (Ex. 8), how¬ 
ever, does not show w’hat were the terms of 
the particular licence which the i>etitioner’s 
son had taken. Assuming that the peti¬ 
tioner's son had taken a licence in the form 
of Ex. 3, it does not relieve the prosecution 
of the duty of proving what the controlled 
rate of kerosene oil was on the relevant 
date and that the order fixing the rate of 
kerosene oil had been duly promulgated as 
required by R. 119, Defence of India Boles. 
Learned counsel for the Crown also referred 

2. (*44) 31 A. I. R. 1944 P. C. 54: I. L. R. (1946) 
:\rad. 237 : 71 1. A. 83: 214 I. C. 1 (P. C.), K. B. 
Easwaniinrtbi Gounden v. Emperor. 

3. (’45) 32 A. I. B. 1945 Pat. 210 : 24 Pat. 143 : 
219 I. C. 148 : 1945 P. W. N. 65, Ram Prasad 
Emperor. 
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me to the case in 1946 P. \v. n. I2l> That 
case, however, can be easily distinguished 
from the present case. In that case, a cash 
memo was issued to the purchaser showing 
the prices charged to be those fixed by the 
Sub-Divisional Officer, although in fact the 
prices charged were more. On the basis of 
that cash memo, it was held that the accused 
person had knowledge of the prices fixed by 
the Sub-Divisional Officer. In the present 
case there is nothing in the record to show 
what was the price fixed by the competent 
authority under Rule 81, Defence of India 
Rules, or that the order fixing the price had 
been duly promulgated so as to fix the peti- 
jtioner with knowledge of the price. It is 
jclear, therefore, that the conviction of the 
Ipetitioner cannot stand. The result, there, 
fore, is that the application is allowed, and 
the conviction and sentence passed against 
the i)etitioner are set aside. The fine, if paid, 
should be refunded to the petitioner who 
will be discharged from bail. It has been 
more than once pointed out that convictions 
for a breach of tlie rules intended for the 
protection of the community have to be set 
aside on grounds which can be easily avoided 
if the parties concerned exercise due care and 
attention in the strict observance of the re- 
quirements of the law. This is another case 
in which this unfortunate result could have 
been avoided if in the Court below steps had 
been taken to see that all the relevant evi¬ 
dence was brought into the record. 

G.B./d.h. Bevision allowed. 

4. (’4C) 33 A. I. n. 1946 Pal. 122 : 1945 P. W. N. 
121, Prafalad Rai t. Emperor. 

[Case No. SO.] 

A, I. B. (33) 1946 Patna 125 

Agarwala and Meredith JJ. 

Hit Narain Mahton—Petitioner 

V. 

Bed Narain Mislry — Opposite Party. 

Oriminal Revn. No. 1193 oi 1944, Decided on 
14tii December 1944, from order of Scasions Judge, 
Oa;a, D/- 80tb August 1944. 

Penal Code (1860), Ss. 406 and 420 — Com- 
plainai^ A owing money to accused B on 
bandnote and pledge of ornaments — Panchas 

brought by A settling dues of D at Rs 155_ A 

paying that amount to D—B accepting money 
but failing to return handnote and ornaments 
—B held guilty neither of criminal breach of 
trust nor cheating, 

The complainant executed a handnote in favour 
of the accused for Ba. 106 and on the came day 
pawned certain silver oroameuts with the accused 
for Bs. 18. The accused evaded settlement of the 
account and return of the bandnote and the orna* 


ments, so the complainant tool: pancha- fo hi-: 
place. The panchas settled the dues at Rs. 155 and 
the complainant paid this amount to the accused 
in the presence of the jianchas. The accu-ed on 
the pretext of bringing the handnote went inside the 
house and went off from the back door and never 
returned. There was no evidence that the accused 
accepted Rs, 155 in full satisfaction of his duea. 
Xbe accused was charged for misappropriation of 
Rs. 155 given to him and not for misappropriation 
of handnote and ornaments. There was n<? 
unqualified denial of the receipt of money by the 
accused: 

Held that (1) there was no breach of trust with 
regard to Rs. 155 simply because there was no 
entrustraent. The money was not given to the ac¬ 
cused in trust but in payment of .i debt and Iher- 
fore it bec.\me his property ns soon as he rec-irtii 
it ; (’19) 6 A. I. R. 1919 Cal. 155, Bel. on. 

[P 126 C 11 

(2) nor could the accused be said to have misap¬ 
propriated and converted (he ornaments to bl¬ 
own use because he did not deny that the oma- 
nienls were pledged with him but alleged that he 
still held them in tiu-t until (he further amount 
claimed by him was paid off ; 62 C. L. J. 497. 
Disiing. [P 126 C 2.! 

(.3) nor could a charge of cheating be suslainc-i 
agaipst the accused as lie could not be said tobev- 
iiad a dishonest intention at the time when be re¬ 
ceived the money. Itmoybcthat he took lli<* money 
with a dishonest intention, saying be would rolurt: 
the ornaments but not intending to; but th'’ in¬ 
ference was equally possible that he (o-)k the money 
and subsequently repented and decided to hoM 
out for more. There would tlien be no di.shones^ 
intention in the taking of the money. Or, it may 
be that the accu.sed took the amount under protest, 
in part payment, because ho had nothing to d» 
with the calling of the panchas, and it w.as not 
very clear whether he ever agreed to accept Rs. 155 
in full satisfaction. (P 12G C 2 ; 1’ 127 C 1] 

Penal Code— 

(’45) Ratanlal, P. 991 Pt. 24, P. 98-3 Note 
“pledge” P. 1061, Nolo “Dishonestly.” 

(’36) Gour, P. 1300 N. 4771; P. 1364. N. 4783, 
r. 1366, N, 4787. P. M19, N. 4932, P. 11.39, 
N. 5125. 

llaj Kishore Vrot'xd —lor Petitioner. 

Shambhu Prasad SitigU—tor Oppt).?ite Party. 

Meredith J.—This rule has been is3ue«I 
on the application of one Hit Narain 
]\rahton, who wa.s convicted tincler s. 400 , 
Penal Code, and sentenced to rigorous im¬ 
prisonment for three months and to pay a 
fine of Rs. 200, with rigorous imprisonment 
for one month more in default, and whose 
appeal has been dismissed by the learned 
Sessions Judge of Gaya. 

The facts that have been found by the 
Courts below are that on nth November 
1941, the complainant executed a haudnote 
ill favour of the iietitiouer lor Bs, 100 4 - 0 . 
The same day the complainant also pawned 
with the petitioner silver ornaments for 
Rs. 18. The petitioner evaded settlement of 
the account and return of the handnote and 
the ornaments, so the complainant took 
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pancJies to his place. The panchas settled 
the total dues at Es. 155. The complainant 
oaid this amount in the presence of the 
panchas. On the pretext of bringing the 
document from inside the house, the peti¬ 
tioner went inside and would not come out. 
Subsequently on enquiry from the inmates 
of the house it was learnt that he had gone 
out the backway and gone off. 

The defence was a refusal to admit that 
the money had been paid, and, in the alter, 
native, that if it had been received, no cri- 
minal offence had been committed. 

The first question is, for what sort of 
misappropriation the petitioner was charged 
and convicted. The learned Judge is not 
clear upon that point, but a reference to the 
charge shows that it related to the misap. 
propriation of Es. 165 entrusted to him and 
not to the misappropriation of the handnote 
and ornaments. 

The question then is, whether any offence 
under s. 106 can be said to have been C£m. 
mitted by Hit Narain in accepting this 
of Es. 155 and retaining it for himself. I am 
of opinion that on those facts there was no 
breach of trust with regard to this money, 

,simply because there was no entrustment. 
The money was not given to Hit Narain 
in trust but in discharge of a debt; and 
having been paid in discharge of a debt, it 
l:ecame Hit Narain’s property as soon as he 
received it. A precisely similar question was 
considered by a Division Bench of the 
Calcutta High Court in Gulam Hossain v. 
Emperor (22 C. W. N. 1005).^ In that case 
the complainant owed money to the accused 
on a mortgage bond. He went to their house 
and paid the amount settled in full satisfac¬ 
tion. The accused w’ent inside their house 
with the bond and the money saying that 
they would return the bond, but they did 
not come hack that day and afterwards 
denied the receipt of the money. On these 

facts their Lordships said: 

•■‘It seems clear that there was no trust which 
would bring Ihe cose under S. 406, Penal Code. 
Payment was made to the petitioners of a debt, 
directly that sum was paid the debt was paid off, 
and the money so paid they were entitled to retain. 
\^at they failed to do was to carry oat the condi¬ 
tion on which the money was paid, namely to 
return the bond. The learned Magistrate in his 
explanation suggests that the matter might const!- 
tute an offence under S. 403, Penal Code, but 
there, again, be is met with the objection that there 
was no dishonest misappropriation of this money 
or wrongful conversion to the use of the petitioners. 
The money was paid in satisfaction or part satis- 
faction of a debt. Their offence really conMsts in 

1. ('19) 6 A. I. R. 1919 Cal. 155 : 49 I. C. 343 : 
22 C. W. N. 1005. 


A. LB. 

their subsequently denying the fact of payment 
That, however, could not be taken into account in 
the present trial." 

In the present case there is not even an 
unqualified denial of the receipt of the money. 
The petitioner refrained from specifically 
denying receipt. He merely said: 

"This petitioner does not accept the version bat 
even assuming for argumeat’s sake that the allega- 
tions were correct this petitioner begs to sabmit 
that it was purely a civil liability and no conviction 
in a oriminal case could be obtained on the said 
allegation." 

It is clear that the conviction in respect 
of breach of trust with regard to the sum of 
Es. 155 cannot be sustained. 

It is, however, argued for the opposite 
party that there was misappropriation and 
conversion to his own use of the ornaments. 
But here the first difficulty is that the peti- 
tioner was not charged with that. Secondly, 
it cannot be said that the petitioner has con¬ 
verted the ornaments to his own use, hecaus^ 
he does not deny that the ornamente were 
pledged with him, and, on his own case, he 
is still bolding them in trust against the time 
when what he claims is paid off. The learned 
advocate for the opposite party has relied 
upon a Single Bench decision in Abinas 
Chandra Kumar v. Dhani Buksh (62 C.li.7. 
487):® but the case is clearly distinguishable. 
In that case the accused subsequently denied 
that the ornaments had been pledged with 
him at all or that he had made any loan, 
and consequently there could be a finding 
that he bad intended to and had converted 
the property to his own use. Moreover, in 
that case there was at the time of payment 
no dispute at all as to its amount, and it 
could not, therefore, be said that the pay¬ 
ment had been received under protest or in 
part satisfaction, and the ornaments retain¬ 
ed because of a further claim. Thus, this 
case is not in point. 

We have considered also whether the 
petitioner could properly have been charged 
with cheating and whether we should order 
a retrial upon such a charge. Here, however, 
the difficulty is that the learned Judge has 
himself held that 

"we d o not know whether the petitioner had any 
dishoSST'intention at the time when he received 
the money." 

Obviously we do not. It may be that he 
took the money with a dishonest intention, 
saying he would return the ornaments bui 
not intending to; but the inference is equally 
possible that he took the money and subsd- 
quently repented and decided to hold out 

2. (’35) 62 0. L. J. 487. 
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for more. There will then be no dishonest 
intention in the taking of the money. Or 
it may be that the petitioner took the 
amount under protest, in part payment, 
because it is clear that he had nothing to do 
with the calling of the panchas, and it is 
not very clear whether he ever agreed to 
accept Rs. 165 in full satisfaction. The com¬ 
plainant in his evidence said that he him¬ 
self collected and took the panchas there 
and he never said that the accused had 
agreed to the matter being referred to arbi¬ 
tration and to abide by the result. The head 
panch (p. W. 5), it is true, said that when 
they fixed the amount at Rs. 155 Hit Narain 
agreed to accept it. But there again, he may 
have done so under protest, and abo, as 1 
have said, he might have accepted it in 
good faith and subsequently repented of the 
bargain. In the circumstances, it does not 
appear that a charge of cheating could be 
sustained. 

1 would make the rule absolute, set aside 
the conviction and sentence and acquit the 
petitioner. 

Agarvala J. — I agree. 

G.N./d.H. Accused acquitted. 

[Case No. 51.] 

A. I. R. (33) 1946 Patna 127 
Meredith and Imam JJ. 

Sheikh Yusuf and others—Petitioners 

V. 

Emperor. 

OrimLnal BevD« No. 837 ol 1945, Decided on 
11th September 1946, from order of Sessions Judge, 
Mongbyr, D/« 9th June 1946. 

(a) Criminal P. C. (1898), S. 162 — Use of 
police diary to prejudice of accused — Convic¬ 
tion cannot be maintained* 

The Court would not be justified in using the 
Mlice diary to the prejudice of the accused, even if 
the defence requests it to examine the diary. Where 
the Court peruses the diary it is impossible to avoid 
the conolusion that it has allowed its mind to be 
infloenced by what it found in the diary and what 
was not before it. The conviction cannot be main* 
tUned in such a ease. [P 127 C 2] 

Cr* P V 

(’41) Chltaley, 8.162, N. 19, pt. 3, N. 20a. 

(’41) Mitra, S. 162. P. 507 ‘Effect of leceptioo 
of evidence in contravention of this section.' 

(b) Penal Code (I860), S. 147—Common ob¬ 
ject must be common to at least five persons. 

The common object of assaulting, established 
with regard to four persons cannot be used to 
Jastliy 0 . conviction for rioting under S. 147, Penal 
Code. A common object must be established which 
is common to at least five persons, [P 128 C 2] 

Penal Code— 

(’46) Batanlal, 8.147, P. 384 ‘Ingredients.’ 

Cae) Gour. 8.147, N. 1386. 


Safdar Imam — for Petitioners. 

S. G. Chakravarty for Government Advocate— 

for the Crown. 

Meredith J. — This is an application or. 
behalf of five persons, who were convicteci 
and sentenced by a first class Magistrate as 
follows: all five under s. 148, Penal Code, 
to one year’s rigorous imprisonment each, 
Hanif, Halim, Ishaque and Alauddin to a 
further three months each under s. 323, and 
Yusuf to a further six months under s. 324, 
these additional sentences to run concur, 
rently. Upon appeal the learned Sessions 
Judge of Monghyr has merely modified the 
convictions upon Hanif, Alauddin, Halim 
and Ishaque, substituting convictions iindei 
S. 147, Penal Code, and reducing the sen. 
tences to six months. 

The prosecution case was that on 9th dg- 
cember 1944, the informant Mohinddin was 
sleeping at his khalihan. When he awoke, 
finding that two of the petitioners were re¬ 
moving bis crops, while the other three werc- 
standing in front of him, he got up, ana 
gave the petitioner Hanif a lathi blow or. 
his mouth and then ran away. The four 
petitioners, except Hanif, then gave chase, 
and assaulted him. Yusuf was said to have 
used a bhala, Halim a bana, and the rest 
lathis. 

The defence was that Mobhiddin bad beer, 
caught with a village girl, Sogra, and had 
consequently been assaulted by the villagers. 

The learned Judge has unfortunately used 
the police diary to the prejudice of the 
accused. He says that he felt himself justi¬ 
fied in doing so, ^ a special request was 
made on behalf of the defence that the 
diary should be called for and perused. Mr, 
Safdar Imam, who represents the petitioner 
in this Court, also argued the appeal before 
the learned Judge, and he states categori. 
cally that he never asked the Judge to 
peruse the diary. He merely asked him to 
refer to the police final report, which was 
definitely in favour of the accused, the police 
having reported that the alleged eye-wit¬ 
nesses had not identified any one before 
them but had given hearsay stories, that 
the complainant had changed the place of 
occurrence, and that the Sogra story was 
true. It must bo said, however, that even if 
the defence had requested the learned Judgej 
to examine the police diary, that would not 
justify him in using it to the prejudice of^ 
the accused. It seems impossible to avoid; 
the conclusion that he has allowed bis mind, 
to be influenced by what he found in the] 
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uiary and -vsbat was not before him. In 
.UaliDg with the diary he says: 

• I he request was perhaps ill-advised as a perusal 
oi the police diary only strengthens the prosecution 
»sc and indicates that the defence case was sub- 

jjquenHy conc'Xted.'’ 

The defence case was supported by the 
.ividence of several witnesses, and, if it was 
.contradicted by something w’hich the Judge 
found in the diary, it was supported by 
wbat the police said in the final report. It 
■3 impossible to know' what view' the Judge 
would have taken of the evidence of the 
defence witnesses had he not used the diary. 
‘That is not all. The Judge also relies upon 
the diary for a finding that the names of 
the accused i>ersons were given but to a con- 
stable and a chaukidar directly after the 
occurrence. There was no such evidence 
before him, as the constable and chaukidar 
were not examined as witnesses. He has also 
iakeu from the diary the fact that there was 
•jome sort of admission before the police by 
some one that two of the accused had been 
present at the scene of the occurrence, and 
one of them had received an injury at the 
hands of the complainant, or rather, accord¬ 
ing to the Judge, nob at the hands of the 
t‘omplainant but from his teeth. Having 
dealt w’ith the contents of the diary at 
length, the Judge proceeds: 

“I, therefore, bold that the prosecution in this 
'.►tise has fully proved the charges against the 
accused persons and that the defence case was an 
after-thought and cannot be accepted.” 

In the circumstances the decision of the 
fearned Judge cannot be maintained. We 
have considered whether the case should be 
remanded for re-hearing the appeal, but 
diere are other defects in the judgment, and 
ihere is so much uncertainty as to the cir¬ 
cumstances in which the assault t(wk 
lhat, iu my opinion, a remand would not be 
warranted. The common oh]eot, 
sole common object, specified m the charge 
was to commit theft. That common object 
WM most certainly not estabhshed. Mohiud- 
din in the first information had made it 
clear that he awakened and found the peti. 
lionera standing, and it was h.3 inference 
that they had come to commit theft. The 
learned Judge says: 

“Even if the story of theft be regarded as au 
»fter-thought, the complaiDaot not unnaturally 
assumed that the accused persons had come there 
for some nefarious purpose.” 

That, however,' will not do. "No doubt, it 
is possible that the petitioners had come with 
the common object of assaulting Mohiuddin, 
but they were not charged with the common 
object of committing assault, and had the 


charge been different the defence might pos. 
sibly have taken a different course. More¬ 
over, while if the prosecution evidence be 
accepted, it is clear that four at least were 
actuated by a common object of a^ultmg 
Mohiuddin, that is by no means so obvions 
with regard to Han if, who merely stood, re¬ 
ceived the first blow from the complainant, 
and apparently did nothing more. The com- 
mon object of assaulting even if established 
with regard to four persons could not be 
used to justify a conviction for rioting. A 
common object must be established which 
is common to at least five Then, 

again, Hanif, who admittedly took no part 
in the assault, has been convicted for the 
specific offence under S. 323. It may well be . 
that the petitioners, or some of them, did 
assault Mohiuddin, but the circumstances in 
which the assault took place and the motive 
for it appear to be wrapped in uncertainty, 
and we cannot lose sight of the fact that 
Mohiuddin admitted that it was be who 
struck the first blow. Whatever the reason, 
be struck one of the petitioners before any¬ 
one struck him. 

Having regard to all these features of the 
case, I am of opinion that a remand is 
contra-indicated, and I would accoidingly 
make the rule absolute, allow the applica¬ 
tion, and set aside the conviction and sen¬ 
tences of all the petitioners. 

Imam J. — I agree. 

d.B./d.H. Oonvictions set aside. 

[Case No, 52.] 

A. I. R. (33) 1946 Patna 128 
Pande J. 

Sitaram Gope — Petitioner 

V. 

Emperor. 

Criminal Revu. Ko. 628 of 1945, Decided OD 
9th July 1945, from order of Addl. Sessions Jodge. 
Darbhanga, D/- 28th March 1945. 

Criminal P. C. (1898), Ss. 342 , 349 and 537 
— Submission of case under S. 349 — Fresh 
evidence taken by Magistrate under S. 349 — 
Fresh examination under S. 342 is necessary. 

The omission to examine the accused ander the 
mandatory provisions of S. 342 is an illegality 
vitiating the trial and not a mere irregnlantj 
curable under S. 537. Such examination is h®' 
perativc even though the accused may have been 
previously examined under that section after the 
prosecution evidence that stood against him at 
that time. [P 130 C 1] 

When a case is sobmitted to another Magistrate 
under the provisions of S. 349 at the end of 
on the discovery that owing to the accused having a 
previous conviction he was liable for a more severe 
sentence than could be awarded by the trying 
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Alagistraie and the Magistrate to whom the case is 
submitted takes fresh evldenoe under S. 349 sub- 
8. (2), be is bound to examine the accused afresh 
under S. 342 although he had once been already 
-examined under that section before the submission 
of the case : (’21) 8 A.I.R. 1921 Pat. 11 ; (’22) 9 
A-I.R.1922 Pat. 158 and (’40) 27 A.I.R. 1940 Pat. 
295, Rel. on; (’25) 12 A.I.R. 1925 Pat. 414, Dis<. 

[P 129 0 2] 

Cr P C — 

(’4*1) bhitaley, S. 342 Notes 9 and 35. 

<’41) Mitra, Pages 1127 to 1131 Note “Time for 
examination.’’ 

ifrs. Dharamshilla Lall —for Petitioner. 

S. N. Banerji — for the Crown. 

Order.—The petitioner was convicted 
under s. 411/75, Penal Code, and sentenced 
to rigorous imprisonment for two years by 
the Subdivisional Magistrate of Madhubani. 
An appeal against that order was dismissed 
'by the Additional Sessions Judge of Car- 
bbanga, who heard the appeal. 

It appears that the case was originally 
tried by a Magistrate with second class 
powers at Madhubani on the charge under 
8. 411, Penal Code. On the completion of 
the trial, it was discovered that the accused 
had a previous conviction under 8. 379, 
Penal Code. Therefore, under the provision 
of 8. 349, Criminal P. C., the trying Magis. 
trate submitted the record to the Subdivi- 
sional Officer as in the opinion of the trying 
Magistrate the accused was liable for more 
severe sentence than he was competent to 
-award. When the record of the case was 
submitted to the Subdivisional Magistrate 
he resummoned three of the prosecution 
witnesses for further examination and also 
summoned one new witness. These witnesses 
were examined and cross-examined. The 
accused was examined under s. 842 , CrU 
minal P. 0., on the completion of the 
prosecution evidence in the Court of the 
Magistrate with second class powers. But 
when fresh evidence was taken by the Sub¬ 
divisional Magistrate the accused was not 
asked anything after further examination of 
-the prosecution witnesses. It is contended on 
behalf of the petitioner that the failure of 
the Subdivisional Magistrate to examine the 
petitioner after fresh evidence was taken in 
the Court of the Subdivisional Magistrate 
WAS an illegality and not an irregularity 
which could be oared under the provisions 
of S. 637 and, therefore, the conviction of 
the petitioner was illegal. 

In support of this contention, Mrs. Dharam. 
flhilla Lall cited two Division Bench deci- 
:Sions of this Court in 6 pat. D. Jour. 174 * 

t. Cai) 8 A. I. R. 1921 Pat. 11; 6 Pat. L. Jour. 
A74: 611. 0. 7I5, Gulam Basal v. Emperor. 
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and 6 Pat. l. Jour. 644.^ Those cases are 
authority for the proposition that omission 
to examine the accused under S. 842, Cri¬ 
minal P. C., vitiates the trial. Mr. S. N. 
Banerji, who appeared for the Crown, con¬ 
tended that the present case is distinguish, 
able from the cases cited as the petitioner 
in the present case was actually examined 
by the Magistrate in the first Court, and the 
omission to examine the accused again in 
the Courtof the Subdivisional Magistrate was 
at best an irregularity. In support of this 
contention be referred to the decision of a 
Division Bench of this Court in 6 P.L.T. 154.^ 
In that case the position was quite different. 
The accused was examined in the trial Court 
but on appeal the appellate Court remitted 
the record to the lower Court for taking 
fresh evidence and the record was returned 
to the appellate (3ourt with the fresh evi¬ 
dence. It was contended in that case that 
the accused should have been re examined 
after examination of the witnesses for the 
prosecution was takenonremand. HisLorcl- 
ship MulUck J. referring to the provision of 
S. 428, Criminal P. C., pointed out that there 
was no such provision and observed that as 
examination of witnesses after remand may 
be made even in the absence of the accused, 
the provisions of s. 342 do not apply to it. 
But, in the present case, the trial of the case 
was nob concluded by the Magistrate with 
second class powers. The trial was actually 
concluded in the Court of the Subdivisional 
Magistrate and when fresh evidence was 
taken the accused should have been re¬ 
examined and asked what bis defence was 
and whether he would adduce evidence 
in support of his defence. Therefore the 
decision in 6 P. L. T. 154® is, in my 
opinion, not applicable to the facts of the 
present case. Further this case was con- 
sidered by a Division Bench of this Court 
recently in A LR. 1940 pat. 295.* In that case 
their Lordships reiterated the principle laid 
down in the earlier decisions of the two 
Division Bench cases referred to above that 
the failure to comply with the provisions of 
S. 342, Criminal P. C. is an illegality which 
vitiates a trial, and it is not cured by s. 537, 
Criminal F. C. Referring to the decision in 
6 P. L. T 154® their Lordships (Harries C. J. 
and Meredith J.) observed as follows : 

2. (’22) 9 A.I.R. 1922 Pat. 158 : 6 Pat. L. Jour. 
644 ' 63 [. C. 825, Mitarjit Siugh v. Emperor. 

3. (’25 12 A.I.R. 1925 Pal. 414 : 4 Pat. 4^8 : 86 
I. 0. 459 : 6 P.L.T. 154, Mobiuddin v. Emperor. 

4 . (’40i 27 AI.R. 1940 Pat. 295 : 186 L C. 227, 
Feroze Kozi v. Emperor. 
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is unnecessary in tbis case to decide whe« 
ther the failure to observe the provisions cf S. 342, 
Criminal P. C., is merely an irregularity curable 
under S. 537 or is an illegality which vitiates the 
•whole trial and which can never be cured* Even 
if what 1 have pointed out in this case only 
amount to irregularities, they are of such a serious 
nature that they must be held to have occasioned 
a failure of justice/* 

Thus, on the authorities, it is clear that 
the omission to examine the accused under 
s. 342, Criminal P. C., is an illegality which 
vitiates the trial. Such examination is, in 
my opinion, imperative under the provision 
of the section even though the accused may 
have been previously examined under that 
section after the prosecution evidence that 
stood against him at that time. It follows 
that the conviction of the accused in the 
pi'esent case is vitiated by the omission to 
observe the mandatory provision of s. 842. 
Therefore, the conviction and sentence passed 
against the petitioner must be set aside and 
the same remanded for rehearing fronji the 
stage where the illegality commenced. 

Conviction set aside. 

[Case No. 53.] 
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Shearer J. 

Dinanath Bania — Beiiiioner 

V. 

Emperor. 

Criminal Revn. Ko. 195 of 1946, Decided on 
27th March 1945, from order of Sessions Judge, 
Arrab, D/. 21st December 1944. 

Bihar Essential Foodgrains (Possession and 
Storage) Order, 1943, S. 3.—Person found talcing 
carts loaded with more than 25 maunds of 
rice—Offence does not fall under Section 3. 

What the Bihar Essential Foodgrains (Posses¬ 
sion and Storage) Order, 1943, aims at is what is 
popularly known as "boarding” by persons who 
are neither producers nor licensed dealers. It is 
not an offence under S. 3, for a person to be in 
possession of more than 26 maunds of rice loaded 
in bullock carts while be is taking them to a 
neighbouring district. The words "in any premises 
occupied by him” in S. 3 qualU^ the word "keep” 
as well as the word "store.” [P 130C 2] 

Harinandan Singh and BriJ Kishore Narain 
Singh —for Petitioner. 

Qfivemment Pleader —for the Crown. 

Order. — This is an application by one 
Dinanath Bania, who has been convicted 
under H. 81 (4), Defence of India Buies, and 
has been sentenced to undergo rigorous 
imprisonment for three months. On 22nd 
February 1944, a Sub-Inspector of Police 
came across four bullock-carts heavily load¬ 
ed with bags of rice. The total quantity of 
rice in the buUock-carts was between 60 


Emperor ('iS/iearfir 7J A.ltR. 

and 70 standard maunds, and the Sub-Iss. 
pector took the petitioner into custody as 
he was the person in charge of the carts 
and as he suspected that he was takiog the 
carts out of Shababad into the neighbour, 
ing district of Saran. The charge againsk 
the petitioner was in the following terms: 

*^Tbat you, on or about the 20th day of Febroaiy 
1944, at CrajrajgaDj, P. S. Arrah Mofiaeil vrm 
found in possession of more than twenty^five 
standard maunds of rice without a permit and with¬ 
out a lieeDce under the Foodgrains Control Older 
though you are not a bona fide producer of rice, 
and this was thus in contravention of tbsBihir 
Essential Foodgrains (Possession and Storage) 
Order, 1943, and thereby committed an offence 
punishable under 81 (4), Defence of India Boles, 
and within my cognizance, and I hereby direct 
that you be tried by me on the said charge/’ 

Section 3, Bihar Essential Foodgrains (Pos¬ 
session and Storage) Order, 1943, does not, 
however, make it an offence for a person 
to be in possession of more than 26 stand¬ 
ard maunds of rice in the circumstanoee 
in which the petitioner was in possession 
of the rice which was seized by the Bob- 
Inspector. Section S states: 

"No person other than a producer of any essen¬ 
tial foodgrain or a dealer licensed under the Food- 
grains Control Order, 1942, shall keep or store in 

any premises occupied by him.a total 

quantity of essential foodgrains exceeding 25 
standard maund^nnless he has obtained a written 
permit from the District Magistrate of the district 
in which he resides authorising him,to do so.” 

The words “in any premises occupied by 
him” qualify the word “keep” as well asj 
the word “store.” That is clear, in the first/ 
place, from the punctuation, and secondly,/ 
from the words which immediately follow 
"or permit any other person to keep or 
store in any such premises." What the 
order aimed at was apparently what isj 
popularly known as “hoarding” by persona 
who were not either producers or licensedi 
dealers. If the learned trying Magistrate 
had kept clearly in view the provisions 
contained in sub-ss. (8) and (4) of s. 221, 
Criminal P. C., in drawing up the charge^ 
it would at once, I think, have been ap¬ 
parent to him that the offence, if any, whicbi 
the petitioner had committed, was not an 
offence under the Bihar Essential Pood- 
grains (Possession and Storage) Order, lOfS",- 
but an offence under the Foodgrains Control 
Order, 1942. If there had been evidence 
on the record to show that the petitioner 
purchased the whole of this rice in some- 
market in Shababad and was taking it to 
some other market either in that district 
or in another district to resell, it might- 
have been open to me to alter the con¬ 
viction while maintaining the sentence.- 
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There is, however, no such evidence, and 
I have, therefore, no option but to set aside 
the conviction and sentence. The petitioner 
is discharged from his hail. 

v.B. Conviction set aside. 


[Case No. 64.) 
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Shearer J. 

Brajamohan Mahapatra—Appellant 

v. 

Bamendra Kumar Deb Mandal and 
others — Respondents. 

Appeal No. 45 of 1944 (Cuttack), Decided on 7tb 
September 1945, from appellate order of District 
Judge, Cuttack, D/-24tb July 1944. 

Limitation Act (1908), S. 20—"Agent," mea- 
ning of—Attachment of movables of judgment- 
debtor by Chakla Kanungo under warrant issu¬ 
ed by Court—Kanungo subsequently selling 
them and making over proceeds to decree- 
holder —Held payment was not one by agent 
of judgment-debtor so as to save limitation. 

In ezecolion of a decree a Cbakla Kanungo atta- 
cbed certain movable property of tbe judgment- 
debtor in pursuance of a warrant' issued by tbe 
Court directing him to seize tbe movables of tbe 
judgment-debtor and bold them unless and until 
tbe amount outstanding under the decree was paid. 
Tbe Emungo subsequently sold tbe properties and 
paid tbe proceeds of sale to tbe decree-holder. Tbe 
question was whether this payment was a part 
payment of a debt by the agent of the judgment- 
debtor within 8. 20, Limitation Act: 

Held that tbe Cbakla Kanungo in seizing tbe 
movables was acting under tbe authority and as 
an agent of tbe Court and not as an agent of the 
judgment-debtor. He could not, therefore, be said 
to be acting under tbe implied authority of tbe 
judgment-debtor in selling tbe properly and mak¬ 
ing over tbe proceeds to tbe decree-holder. The 
part payment was not, therefore, one by an agent 
duly authorised in that bsfaalf within 8. 20, Limi¬ 
tation Act : (’21) 8 A. I. R. 1921 Mad 704, Not 
approved-, (’27) 14 A. I. R. 1927 Mad. 80 and (’83) 
20 A. I. R. 1938 Bom. 91, Be/. (P 132 C 2} 

Limitation Act — 

(’42) Cbitaley, 8. 20 N. 18. 

8. N. Dae Oupfa—for Appellant. 

8. P. Mahapatra-^iot Respondents, 

Jad^mdnt* — This second appeal arises 
out of a proceeding in execution of a rent 
decree. The decree was passed in I99l, and 
on a cumber of occasions subsequently exe¬ 
cution was levied on it. In 1984, and again 
in 1936, certain movable property belonging 
to several of tbe judgment-debtors was 
attached. These attachments were made by 
a Cbakla Kanungo, and, in each case, tbe 
Cbakla Kanungo sold the property and made 
over the sale proceeds to the decree-faolder. 
The question that arises in the appeal is a 
Bomewbat curious one, namely, whether in 


making the payments which he did to the 
decree-holder, the Cbakla Kanungo was an 
agent authorised in that behalf by the judg. 
ment-debtors. The appeal, it should be 
explained, came previously before a Divi¬ 
sional Bench which held that S. 20, Limi¬ 
tation Act, might apply to save limitation 
and remanded the case in order that it 
might be determined whether or not these 
payments did in, fact, come within the pur- 
view of that section. The contention put 
forward on behalf of the decree holder is, on 
the face of it, a somewhat startling one. 
Nevertheless, it has been accepted by the 
learned District Judge who relied on two 
decisions of the Madras High Court. In the 
earlier of these decisions, 44 Mad. 971,^ much 
reliance was placed on the decision of the 
House of Lords in (1864) 11 H.L.c. 115.^ Refer, 
ring to that decision Coutts-Trotter J. said 
that the principle to be deduced from it was 
this : 


"that if a debtor's assets are so placed either by 
bis owu act or by operation of law, that, if some 
one other than be alone can release them for tbe 
purpose of making payments duo from him, then 
tbe act of that other in opcraliog upon the 
debtor’s assets must be treated as tbe act of tbe 
debtor himself, the volition of the debtor in such a 
case being neither requisite nor relevant.” 

The facts with which Coutts-Trotter and 
Sadasiva Ayyar JJ. had to deal in that case 
were of a very extraordinary kind. It appears 
that after a final decree had been passed 
for the sale of certain mortgaged property, 
the property was acquired under the Land 
Acquisition Act and the compensation money 
was paid into Court, the Collector having 
presumably been informed that a final 
decree for the sale of tbe property bad been 
passed. Eventually, the District Judge made 
an order directing that the money should be 
paid out to the mortgagee dccreo-holder. 
It was contended that in making this pay- 
meat the District Judge was acting as the 
authorised agent of the judgment.dobtor, 
and that, in consequence, it availed to save 
limitation. The amount deposited in Court 
as compensation was, it should be explained, 
less than the amount due under the decree, 
and tbe decree-holder had levied execution 
for the balance. The other and later decision 
is that of a Judge sitting singly. In that case, 
A.I.R 1927 Mad 80,® the facts bore a resem- 
blance, but only a superficial resemblance, to 


% ^ Mad. 704:44 Mad. 971 : 68 

I. C. 100, Gobmdasami Pillai v. Dasoi GoundaD. 

H.LC. 116 : 11 L.T. (N.8.) 63 : 13 
W. R. 20, Cbiooery v. Evans. 


3. (’27) 14 A. I. R. 1927 Mad. 80 : 98 I.C. 671, 
Venkatasobayya v. G. Besbayya, 
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those with which the Court had to deal in the 
earlier case. A sum of money had been depo. 
sited to the credit of the father of the judg. 
nient-debtor in a suit in which he was the 
plaintiff and which waspending when the suit 
in which the decree was eventually passed was 
instituted. The money was attached before 
judgment, and after judgment was delivered 
and the suit was decreed it was paid out to the 
decree.holder. Jackson J., relying on the 
observations of Coutts-Trotter J., which I 
have already quoted, would apparently have 
been prepared to hold that, in making this 
payment, the Court was acting as the agent of 
the judgment-debtor if the money had been 
deposited to the credit of the judgment debtor 
and not, as in fact it was, to the credit of the 
father of the judgment-debtor. Mr. S P. 
Mahapatra, for the respondents, would extend 
the proposition laid down by Coutts-Trotter 
J. even further than Jackson J. was apparent¬ 
ly prepared to extend it. The learned advo¬ 
cate, as I understand him, argues with, it 
must be conceded, a certain amount of in¬ 
genuity, that if the Court acts as the agent 
of a judgment-debtor in paying over to the 
decree-holder money which has been paid into 
Court to the credit of the judgment-debtor 
and has been attached, it equally acts as his 
agent in paying out tooney which may not 
have been deposited in Court but which 
represents the sale proceeds of property which 
has been attached and which, but for the 
rules under which the Chakla Kanungo acted, 
would have been brought into Court and sold 
there. Wadia J. of the Bombay High Court 
in 58 Bom. 605^ said that the proposition laid 
down by Coutts-Trotter J., was too broadly 
expressed. I took time yesterday to read the 
decision in (1864) ii H. I*, o. 116* and, after 
having read and considered it, I agree entire¬ 
ly with Wadia J. The question at issue in 
(1864) 11 H. D. C. 116* turn^ on the language 
used in an Irish Statute which authorised a 
Court of equity to appoint a receiver to receive 
“such parts of the rents of the mortgaged premises 
as shall be sufficSeot to pay such arrears of interest, 
and also the acoroing interest of the said mortgage 
money from time to time, one half year when the 
Other Bhall become due, antU the whole of such 
interest due on the mortgage shall be disobarged.** 

The Lord Chancellor at page 134 of the 
Report observed : 

think no reasonable doubt can be entertained^ 
that under tbe statute the receiver in the receipt of 
the ren^s of tbe Limerick estate is, in point of fact 
as well as of law, th^ receiver of tbe mortgagor^ 
tbe owner of the estate subji^^ct to tbe mortgage, and 
that any payment niade by tbe receiver in p ursu- 
4. ('3H) ?0 A. I B 1933 Bom. 91 : 58 Bom* 505 : 
143 C 698, Currimbbai Abdul Hussain v. 
Abmedalli Luckmanju 


A. LB. 

ance of the order, is payment in law by the legal 
agent of the person liable to pay." 

Lord Granworth also dealt with the point 
very briefly merely observing: 

“It was argued that a payment to be bronght 
within this statute mast be a payment by the 
mortgagor, not by a reoeiver who is an offioer of 
the Court. But for this argument there is no 
warrant. The statute says nothing as to the person 
by whom the payment is to be made." 

I find it difficult to understand how 
Coutts-Trotter J. deduced from these very 
brief observations the broadly expressed 
general principle which he did. In my opi¬ 
nion, neither of the two decisions relied on 
by the District Judge, even assuming that 
they were correct, applies to tbe facts of 
this particular case. It must, of course, be 
conceded that the payments which tbe 
Chakla Eanungo made to the decree-holder 
operated as part payments of the decretal 
amount. It is, however, perfectly clear that 
the Chakla Eanungo was not expressly 
authorised by the judgment-debtors to make 
them. Can it possibly be said that the 
Chakla Kanupgo was impliedly authorised 
to make them by the judgment-debtors ? 
Tbe warrants issued to the Chakla Eanungo 
directed him to seize the movables of the 
judgment-debtors and bold them unless and 
until the amount outstanding under the 
decree was paid. In seizing the movables 
the Chakla Eanungo was acting under the 
authority and as an agent of the Court and 
not at all as an agent of the judgment- 
debtors. That being so. it seems to me 
wholly absurd to suggest that, subsequently, 
in selling the movables which be bad seiz- 
ed, and making over the sale proceeds to 
tbe decree-holder, he was acting with the 
implied authority of tbe judgment-debtora 
and as their agent. In my opinion, tbe 
decision of the learned District Judge is 
erroneous. That being so, tbe order of tbo 
Court will be set aside and the appeal 
will be allowed with costs throughout. The 
bearing fee is assessed at two gold mohurs. 

E.S./o.H. Appeal allowed^ 

[ Case No. 55.] 
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Pazl Ali C. j. and Ray J. 

Firangi Ram Modi — Appellant 

V 

Basudeo Modi and others 

_ Respondents^ 

Appeal No. 194 of 1943. Decided on 24th July 
1945, from original order of Addl. Snb'Judge. 
Hazaribagh, D/- 27th January 1948. 
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Civil P. C. (1908), O. 22, Rr. 4 and ll — 
Appeal—Abatement—Decree in favour of joint 
shareholders having unascertained shares — 
Appeal against decree abating against some — 
Appeal abates as a whole. 

Where a decree is passed in favour of joint 
shareholders having unascettamed shares and the 
appeal against the decree has abated as against 
some of them, the appeal abates as a nhole, be> 
cause if the decree of tbe Court below is modified 
as against tbe respondenst against whom tbe ap. 
peal has not abated, there will be two contradictory 
decrees, one against tbe respondents against whom 
the appeal has not abated and another in favour of 
respondents against whom the appeal has abated : 
(’89) 26 A. I .B. 1939 Pat. 198, Rtl. on ; ( 40) 27 
A.I.B. 1940 P. C. 215, Disting. [P 133 C 1] 

C. P. C_ 

(’44) Cbitaley. O. 22, B. 4 N. 23 pt. 3. 

(’41) Mulla, Page 933, “Cases.... as a whole.” 

S. S. Sinha — for Appellant. 

A. B. Jha and Chandra Sekhar Prasad— 

— for Bespondents. 

Fazl Ali C. J. —This appeal fails on tbe 
preliminary ground of abatement. It appears 
that tbe appellants were defendants in a 
suit for account brought by tbe respondents. 
Tbe suit was decreed and the appellants 
preferred an appeal in tbe Court below. 
While tbe appeal was pending, it was 
stated by tbe respondent that tbe appeal 
had been compromised and on investigation 
it was found that tbe compromise bad been 
in fact arrived at and therefore tbe suit was 
disposed of by tbe appellate Court on the 
terms of the compromise. Thereafter tbe 
appellants preferred this appeal to this 
Court. This appeal admittedly has abated as 
against respondents 4 to 8 who are minors. 
The question is what is. the effect of this 
abatement npon the appeal as against tbe 
other respondents. It is not denied that the 
shares of the respondents are unascertained. 
That being so, this case falls within the rule 
laid down in A. I. B. 19S9 Pat. 198^ where it 
has been pointed out that under no circum. 
stances can a decree be afiBrmed as to tbe 
unascertained shares of some joint share¬ 
holders and reversed as to tbe unascertain, 
ed shares of tbe other joint shareholders. 
It is quite olear that if tbe decree of tbe 
Court below is modided as against the present 
respondents there will be two contradictory 
decrees, one against the present respondents 
and another in favour of tbe respondents 
against whom tbe appeal has abat^. Such 
being the case, tbe appeal must be deemed 
to have abated as a whole. Mr. Sinha who 
has argued the case with his usual ability 

1. (’89) 26 A.I.R. 1989 Pat. 198 : 182 L 0. 740, 
m^Mwari Prasad Singh v. Sabeb Singh, 


referred us to 67 I. A. 406® where it was held 
that for tbe purpose of giving effect to the 
rights of the parties in an administration 
suit it is open to the Judge in his discretion 
under O. 1 , E. 10 , Civil P. C,, to add as a 
party tbe representative of a person against 
whom the suit has abated. In that case the 
representative of the person against whom 
the suit had abated had herself applied for 
being made a party. Here the position is 
quite different. In the circumstances of the 
case, I would hold that tbe whole appeal 
has abated and must be dismissed. There 
will be no order for costa. 

Ray J.—I agree. 

d.s./d.h. Appeal dismissed. 

2. (’40) 27 A.I.B 1940 P. C. 215 : I.L.B. (1940) 
Ear. P. C. 410 : I. L B. (1941) Bom, 8 : 67 LA. 
406: 191 I. C. 113 (P. C.), Mahomedally Tyebally 
v. Safiabai. 

[ Case No. 66. ] 
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Pande J. 

Mrinmayee Ray — Petitioner 

V. 

Sreepati Charan Das and another — 

Opposite Party. 

Civil Bevn. No. 31 of 1945 (Cuttack), Decided on 
7th September 1945, from order ot Bent Execution 
Officer. Cuttack, D/. 3rd January 1945. 

Civil P. C. (1908), O. 21. R. 90 — Decree for 
rent agains several judgment>debtors—Death 
of one judgment-debtor before execution — 
Legal representative not joined in execution— 
Holding sold in execution — Sale is void as 
regards deceased judgment-debtor’s interest 
— His legal representative cannot apply for 
setting aside sale. 

A cosbarer landlord obtained a decree for rent 
sgainet severs judgment.debiorsone of whom died 
before execution was taken out. Tbe holding in 
respect of which tbe decree was passed was sold in 
execution without tbe legal representatives of the 
deceased judgment.debtor having been brought on 
record. Tbe legal representative of tbe deceased 
judgment-debtor then applied for setting aside the 
sale under O. 21, B. 90 : 

Held that tbe sale was void to tbe extent of the 
deceased judgment-debtoc’s interest in tbe bolding 
and therefore tbe legal representative whose in¬ 
terest was not affected by the sale could not apply 
•onder O. 21, B. 90: (’26) 13 A. I. R. 1926 Cal. 
1219, Foil. [P 134 C 2) 

C. P. C_ 

(’44) Cbitaley, 0. 21, B. 90 Notes 8 and 34. 

(’41) Mulla, Page 884, Note‘Who may apply 
under this rule.* 

JLf. S. Boo ~~ for Petitioner. 

8. K. Ray — for Opposite Party, 

OrdeP.—The only question that arises is 
whether the opposite party is entitled to 
make an application under o. 21, R. 90, Civil 
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P. O. That rule provides that besides the 
parties to the execution proceedings a person 
■whose interests are affected by the sale may 
apply under that rule for setting aside the 
sale on the ground prescribed in that rule. 
The opposite party claims to be an adopted 
son of one Dayanidhi Das, one of the 
]udgment-debtors in a decree of rent suit. 
There were three other judgment-debtors, 
Upendra Das, Antarjami Das and Sar. 
heswar Das. The bolding in question is 
entered in the name of Dayanidhi and 
the other three just named. The suit for 
rent was by a cosharer landlord. The decree 
was passed on 8tb July 1938. Dayanidhi Das, 
one of the judgment.debtors, died on 5th 
February 1939. The decree-holder took out 


to the extent of the shares of the~ jadgmehUdehtbii 
who were alive on the date of the sale, (9) tbat flie 
interest of the deceased jadgment.debtor was not 
affected by the sale and (3) tbat the legal repneen- 
tatives had no right to apply under O. 21, B.90, 
Civil P. C., to set aside the entire sale.’* 

The position in the present case appears to 
be very nearly similar. Here Dayanidhi Dm 
had died before execution had taken plaoej 
and his legal representative was not suU 
stituted in his place. Therefore the sale ia 
void to the extent of Dayanidhi Das’s io.) 
teresb in the property and so the opposite 
party is not in any way affected by the 
sale. Therefore he is not entitled to apply 
for setting aside the sale under O. 91, B. 90, 
Civil P. C. 

I would, therefore, set aside the order of 


execution against the judgment-debtors on 
the record but on the report of the peon for 
service of notice under o. 21, R. 22, it was 
discovered that Dayanidhi Das had died 
before the petition of execution was filed. 
Therefore Dayanidhi’s name was struck off 
the record on the application of the decree, 
holder. The execution proceeded against 
the remaining judgment.debtors and the 
entire holding was sold. The opposite party 
made an application for setting aside the 
sale under o. 21, R. 90. This was resisted by 
the decree-holder on the ground tbat the 
share of Dayanidhi Das in the holding was 
separately specified to be two annas, nine 
krants and as the execution did not proceed 
against him bis interest in the bolding is in 
no way affected by the sale. Therefore the 
opposite party was not entitled to maintain 
his application. The lower Court, however, 
rejected this contention and held the op« 
posite party entitled to apply under O. 21, 
R. 90, for setting aside the sale. Against 
that order is this civil revision application. 

The learned advocate urged that the sale 
in regard to the interest of Dayanidhi Das 
in the holding is null and void and so the 
opposite party is not affected by the sale. 
In support of this contention reliance is 
placed on a decision of a Division Bench of 
the Calcutta High Court in 98 I, c. 206.^ 
That was a case in which sale was held in. 
execution of a decree for rent under the 
Bengal Tenancy Act in ignorance of the 
death of one of the tenants and without im¬ 
pleading bis legal representatives in his 
stead. The legal representatives applied 
under o. 21 , R. 90, Civil P. C„ to set aside the 
sale. It was held that 

* '{1) tb at the sale was not only void bat was valid 

r (’26) 13 A.I.R. 1926 Cal. 1219 : 98 I. 0. 206, 
Rampada Nag v. Kanai Rai, 


the lower Court and allow the petition. The 
hearing fee is assessed at one gold mohor. 

K.S./o.H. Revision allowed. 


[Gase No. 57.] 
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Shearer and Pande JJ. 

Ouna Durga Prasad Rao and another 

Appellants 


v. 


D. V. Krishna Rao and others — 

Respondents. 

Appeal No. 6 of 1949 (Cuttack), Decided on 7(h 
September 1946. fiomotigioal order of Diat. Judge, 
Becbampore, D/- 12th November 1941. 

(a) Civil P. C. (1908), O. 21, Rr. 97, 99 and 
102 and S. 47—R. 102 does not apply to invol¬ 
untary sale—Suit for partition by A against Q 
decreed and certain property allotted to A— 
Pending suit, property purchased by R in exe¬ 
cution of money decree obtained by R against 
O—A resisted by R in taking possession— 
R. 102 does not apply and A's application under 
R. 97 can be dismissed— A can bring separate 
suit for possession. 

Order 21, B. 102 does not in terms apply to an 
involnotary sate as, for example, a sale in execu¬ 
tion of a decree: (’35) 22 A. I. R. 1935 Pat 230, 
Rel. on. [P 135 o 9] 

One A instituted a suit for partition against 0 
in 1931 and obtained a decree in 1939 whereby 
certain property was allotted to him. Pending 
this suit, the property covered by it was purchased 
by one R in execution of money decree obtained 
by R against O. When A attempted to take pos* 
session of the property he was resisted by R uid, 
therefore, A made an application nnder O. 21, 
K. 97. The application was dismissed by the Coozt. 
It was contended by A that the Court, by reason of 
the provisions of O. 21, B. 102, had no jurisdio^ 
to make the order of dismissal; 

Held that 0. 21. B. 102 did not apply as the 
property had not been transferred to B by 0^- R 
was transferred by the Court which executed the 
decree. B being a person other than the judg* 
ment-debtor who claimed in good faith to be i& 
possession of the property on his own aoooont, the 
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Court was bound under O. 21» 99 to make 

an order dismissing the application under O. 21, 
97. [P 135 C 1,2] 

Held further that A to whom the property had 
been allotted at the partition could institute a 
separata snit asking tor a declaration of his title 
and for recovery of possession. If such a suit was 
instituted, it would not be open to 72 to contend 
tbat the suit was barred inasmuch as an applica* 
tioQ could and ought to have been made to tbe 
Court ei^ecutiog tbe deoree in tbe partition suit 
under S. 47: (*26) 15 A. I. B. 1928 Bom. 65, Bel. 
ot. [P 186 C 2] 

CPC — 

(’44)’chitaley, O. 21. R. 102, N. 1, pt. 5. 

(b) Civil P. C. (1908), O. 21, R. 102—‘Pro¬ 
perty’ whether mearts interest in property 
{QucBre). 

It is doubtful whether tbe expression ‘property’ 
in R. 102 oan be construed as meaning “an inter. 
«st in the property" as that of a mortgagee. 

[P 136 Cl] 

P. V. B. Eao and L. Panigrahi—tot Appel¬ 
lants. 

P. K. Ratlu )—for Respondents. 

SheavoP J> — This appeal arises out of 
an order of tbe learned District Judge of 
Ganjam dismissing an application made 
under 0 . 21 , B.97, Civil P. C. No appeal lies 
against such an order. It is. however, contend- 
ed by the appellants that tbe learned District 
Judge, by reason of tbe provisions contained 
in 0. 21, R. 102, had no jurisdiction to make 
the order, and ought to have dealt with the 
matter under S. 47 of the Code. The pro¬ 
perty in respect of which the application 
was made was purchased by tbe respondent 
at a-sale in execution of a decree for money 
which he had obtained against one Goona 
Seethayamma. Tho sale took place on 
14th March 1938, and, subsequently, on 
29th November 1938, the respondent was 
put in possession of the property. Now, 
some considerable time previously, in 1981, 
Goona Seethayamma and her four sons 
had been impleaded as defendants in a 
partition suit instituted by her step-sons who 
are tbe present appellants. This suit was 
dismissed by tbe trial Court in 1935, but on 
appeal it was decreed by the High Court of 
M^ras in 1939. Tbe property with which 
we are now concerned was included in the 
schedules to the plaint in the partition suit 
as part of the property of tbe joint family 
of tbe plaintiffs and the defendants and 
finally it was allotted to the plaintiffs. When, 
however, the plaintiffs attempted to take 
p}OBse88ion of it in execution of their decree, 
they were resisted by the respondent, and, 
therefore, made an application under o. 21, 
B. 97. It ie clear that the respondent was a 
person other than tbe judgment-debtor who 
elftimed in good faith to be in possession of 


tbe property on his own account, and the 
learned District Judge was, therefore, bound 
under o. 21, R. 99, to make an order dis¬ 
missing the application, unless tbe case was 
one to which o. 21, Rule 102 applied. In 
repolling tbe contention tbat o. 21, R. 102 
applied, tbe learned District Judge relied on 
an observation of Fazl Ali J., as be then 
was. in A. I. R. 1935 Pat. 230,^ that "o. 21, 
R. 102, does not in terms apply to an involun- 
tary sale.” I respectfully concur in this 
observation. It seems to me quite impossible 
to say that the respondent is ‘‘a pjerson to 
whom the judgment.dcbtor has transferred 
the property aher the institution of tbe suit 
in which the decree was passed.” Tho pro- 
porty has not been transferred to the 
respondent by Goona Seethayamma; it has 
been transferred by the Court which executed 
the decree against tbe will of Goona See¬ 
thayamma, and, for all we know, in spite of 
her utmost endeavours to prevent it. More- 
over, the interest which the respondent 
acquired in the property as a result of the 
sale in execution of his decree was not pre¬ 
cisely the interest which bo would have 
acquired if Goona Seethayamma bad sold 
the property to him by private treaty. For 
the appellants, much reliance was p)laced 
in this Court, as also iu the Court below, on 
a decision of a Judge of the Calcutta High 
Court, sitting singly, in A.I.R. 1939 cal. 709.^ 

Tbat learned Judge there observed : 

"Admittedly, the general doctrine of lis pendens 
under S. 52, T. P. Act, has been extended by 
judicial decision to involuntary alienatiuns and I 
see no reason wby tbe same principle should not 
apply in the cose of transfers which are covered by 
Rule 102.” 

With the greatest respect, it seems to mo 
that the conclusion which the learned Judge 
has drawn does not follow necessarily, or 
at all, from the premises. Moreover, it has 
escap>ed tbe notice of the learned Judge that 
0.21, R. 102 of tbe present Code corresponds 
to 8. 333 of the Code of 1882 . Now, in 1882 
the doctrine of lis piendens had not yet been 
extended by judicial decision to transfers in 
invitum. It may perhaps be desirable tbat 
O. 21, R. 102, should be made applicable to 
sales in execution of decrees, and, more parti- 
cularly, to sales in execution of mortgage 
decrees, but it is for tbe Legislature or tbe 
High Courts to amend the rule. It is not for 
tbe Courts to strain the language used in the 
rule and to attempt to put on it an inter- 

1. (’35) 22 A. I. B. 1935 Pat. 230 : 157 I. C. 86, 
Haribar Prasad v. Lakban Lai. 

2. (’39) 26 A.l.B. 1939 Cal 709 : I. L. B. (1939) 
2 Cal. 63: 185 I. C, 424, Bepin Chandra v. Hem 
Cbaodra. 
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pretation which, in my opinion, it cannot 
reasonably bear. The other decision on which 
the learned Advocate-General, for the appel¬ 
lants, relied was a decision of a Divisional 
Bench of the Madras High Court: 6 M. L. W. 
568 ® The observation made in that decision, 
which again W’as largely obiter dictum, was 
that "r. 102 . . . lays down that nothing in 
E. 101 shall be applicable to a transferee lite 
pendente.” It is to be observed that the sale 
in that case was a sale in execution of a 
mortgage and not a money decree. Now, 
although at such a sale the property of the 
judgment-debtor is sold by the Court against 
his will or without his consent, it has to be 
remembered that when he executed the 
original mortgage he voluntarily transferred 
an interest in the property. I doubt myself 
if the expression ‘property’ in R. 102 can be 
construed as meaning “an interest in the 
property” but the point is perhaps arguable. 
The learned District Judge was, therefore, 
in my opinion, correct in relying, as he did, 
on the decision of Pazl Ali J., as he then 
was, and dismissing the application under 
O. 21 , B. 99. In that view of the matter, this 
appeal is not maintainable and must be dis¬ 
missed with costs. It is, however, desirable 
that I should deal briefly with an argument 
which was strongly pressed by the learned 
Advocate-General for the appellants. The 
learned Advocate-General contended that 
the respondent was a representative of the 
judgment debtor and that, in consequence, 
the learned District Judge should have dealt 
with the application as if it had been appli¬ 
cation under s. 47 of the Code, I do not 
doubt that it would have been open to the 
appellants to make an application under s. 47, 
and if they had done so, it would have been 
for the learned District Judge to determine 
whether or not the respondent was the re¬ 
presentative of the judgment-debtor Goona 
Seetbayamma. 

The learned Advocate-General invited us 
to say that the respondent was in fact her 
representative and was bound by the decree 
in the partition suit. Speaking for myself, 
however, I think the matter is by no means 
free from doubt, and that in any case we 
are not in a position to determine it when 
neither the pleadings in the partition suit 
nor the issues which were raised are before 
us. As this appeal is not maintainable, we 
also cannot direct the learned District Judge 
to treat the application as if it was an appli. 

3. (’18) 6 A. I. R. 1918 Mad. 673 : 42 I. O. 523 : 

6 M. L. W. 568, Kaoakasabbai Mudaliar v. Raia- 
gopal Naidu. 
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cation under s. 47 of the Code unless we Bot¬ 
in exercise of our revisional iurisdiction. 

I can see no good reason for taking so 
unusual a course. The contention of the- 
respondent is apparently that the property 
which he purchased in execution of bis decree- 
against Goona Seetbayamma was her atii. 
dhan property and was not part of the pro¬ 
perty of the joint family and was, therefore, 
not liable to be partitioned. The appellants 
to whom that property has been allotted at | 
the partition can institute a suit asking for a 1 
declaration of their title and for recovery 
of possession. If such a suit is instituted, it 
will not, I imagine, be open to the respon- 
dent to contend that the suit is barred inas¬ 
much as an application could and ought to 
have been made to the Court executing the ’ 
decree in the partition suit under 8. 47. 

In this connection, I may be permitted to 
refer to a decision of aDivisionalBenchofthe 
Bombay High Court which appears to me 
to be directly in point : 62 Boro. 208.* The 
hearing fee is assessed at two gold mohurs. 

Pande J. — I agree that the appeal 
should be dismissed. 

d.S./d.h. Appeal dismissed. 

4. (’28) 15 A. I. R. 1928 Bom. 65 : 52 Bom. 206r 
108 I. C. 17, Basappa Badappa v. Bhimangowda 
SbiddaDgowda. 
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Shearer and Pande JJ. ' 

L. Jagga Rao and another 
Petitioners 

V. 

Emperor. 

Criminal Revn. Nos. 199 and 217 of 1944,. 
(Cuttaob) Decided on 27th August 1945, from order 
of Sessions Judge, Ganjam-Purl, Berhampore^ 
D/* 14th September 1944. 

(a) Orissa Food Grains (Control and Move¬ 
ments and Transactions) Order (1943). Rule4" 
Interpretation of—Sale includes exchange — 
Exchange of paddy above prescribed limit for 
quantity of sugar—R. 4 is contravened—Offence- 
under R, 81 (4), Defence of India Rules, is com¬ 
mitted. 

The Orissa Food Grains (Control and Mora* 
meats and Transactions) Order, as its title indicateSc 
was made to control movements of and transBe* 
tions in food grains to meet a special oiroamstanee' 
in the Province arising oat of the War. A 
reference to the provisions of Indian Sale of Goods 
Act which was enacted to provide for transactions 
falling within its scope is not permissible to con¬ 
strue the provisions of the Order. [P 137 0 8) 

The words 'purchase* and ‘sale’ in Rule 4- 
of the Order must, in the absences of any 
definition in the Order, be understood in tbebr 
plain dictionary meaning, according to which th» 
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^ord We' means the aotion or an act of selling or 
making over to another for price, the exchange of 
a commodity for money or other equivalent consi^ 
deration (and not for money consideration only 
as onder the Sale of Goods Act). Thus, an ex- 
obapge of paddy above the prescribed limit for an 
equivalent coneideration in the shape of sugar 
Trill be covered by the prohibition contained 
in the rule and the parties to such a traneaction 
will be guilty of an ofience under R. 01 (4), Defence 
of India Rules. [ p 137 C 2 ] 

(b) Interpretation of statutes — Words of 
statute clear and unambiguous—Natural and 
ordinary sense is to be given. 

A statute is to be expounded ‘according to the 
intent of them that made it.' If the words of a 
statute are themselves precise and unambiguous, 
no more is necessary than to expound those words 
in their natural and ordinary sense. 

[P 137 C 23 

J?. K. Itatho — for Petitioners. 

Advocaie^Qeneral — lor the Crown. 

Pande J. — The petitioner L. Jagga Rao 
in Criminal Revision No. 199 of 1944 and 
Bica Sahu, petitioner in Criminal Revision 
No. 217 of 1944, residing at Aska town, the 
former is the Manager of a Sugar Factory 
at Aska and the latter is a hotel keeper at 
the same place. Bira Sahu supplied nine 
bharanams (about forty maunds) of paddy 
to the Manager of the Sugar Factory who, 
in exchange thereof, gave eight bags of 
sugar to Bira Sahu and a further sum of 
Ra. 28 was to be paid to him later. On the 
report of the Supervisor of Supplies both of 
them were prosecuted for having contraven- 
ed the provisions of Rule 4 , Orissa Pood 
Grains (Control and Movements and 
Transactions) Order, 1943. On trial, a First 
Class Magistrate of Busselkonda convicted 
both the petitioners under B. 61 (4) of the 
Defence of India Rules, and sentenced them 
to a fine of Rupees 8 OO each, in default, 
rigorous imprisonment for three months 
each. On appeal, the Sessions Judge of 
Ganjam Puri afSrmed the convictions but 
modified the sentence by reducing the fine to 
Rs. 50 each, in default, rigorous imprison¬ 
ment for fifteen days each. 

It has been urged for the petitioners that 
the prohibitions provided by R. 4, Orissa 
Food Grains Order have no application 
to the transactions between the parties 
and M the convictions of the petitioners are 
bad in law and should be set aside. It is 
argued that the said rule prohibits transac¬ 
tions of purobase and sale of foodgrains 
exceeding two standard maunds, whereas 
the transaction in question was merely 
exchange of goods, for there was no money 
consideration for the goods supplied by one 
party to the other. In sopport of the argu. 
^nt reference is made to s. 4 ( 1 ) and 


cl. ( 10 ) of s. 2 , Sale of Goods Act. 1930 (Act 3 
[ill] of 1930). Section 4 ( 1 ) provides that a 
contract of sale of goods is a contract where¬ 
by the seller transfers or agrees to transfer 
the property in goods to the buyer for a 
price. Section 2 ( 10 ) defines the word ‘price’ to 
mean the money consideration for a sale of 
goods. In my opinion, reference to the 
provisions of the Indian Sale of Goods Act 
for interpretation of the said rules in the 
Orissa Food Grains Order does not seem lo 
be relevant. That Act was enacted to provide 
for transactions which fall within its scope. 
The Orissa Food Grains Order, as its title 
(stated above) indicates, was made to con-! 
ti'ol movements of and transactions in food.' 
grains to meet a special circumstance in the! 
province arising out of the war. The funda.| 
mental rule of interpretation of statute is: 
that it is to be expounded “according to the 
intent of them that made it.” If the words 
of a statute are themselves precise and 
ambiguous (sic-unambiguous), no more is 
necessary than to expound those words in 
their natural and ordinary sense. Here the 
intention of the authority who made the 
Food Grains Order, as I have already said, 
is clearly indicated by the title of the Order 
itself. The word sale, purchase or price is 
not defined in the Order to bear any special 
meaning. Therefore, the words ‘sale’ and 
‘purchase’ in Rule 4 of the Order must be 
understood in their plain dictionary mean¬ 
ing. In Oxford Dictionary the word ‘sale’ 
is stated to mean the action or an act of 
selling or making over to another for price, 
the exchange of a commodity for money or 
other equivalent consideration. The word 
‘price’ means the money or other equivalent 
for which anything is bought or sold. There- 
fore, according to the plain dictionary mean¬ 
ing of the relevant words, the transaction 
in question is clearly covered by the prohi¬ 
bitions prescribed by R. 4 of the said Order, 
It also appears from the evidence that 
money value was the consideration for the 
goods supplied by one party to the other. 
In the account books of the Sugar Factory, 
the transaction is entered as a sale of sugar. 
Eight bags of sugar were valued at Rs. 212 
and nine bharans of paddy at Rs. 240 . The 
difference of rs. 28 was to be paid later 
by the Factory Manager, Bira Sahu. It is 
thus clear that the parties entered into the 
transactions as sale and purchase of the 
goods supplied by one to the other. Our atten¬ 
tion was drawn to 80 cal. 921* in support of 
the contention that the transaction in ques - 
1. (’03) 30 Cal. 921, Eedaroath Saba v. Emperor, 
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tion was merely an exchange and not a sale. 
The facts of that case are entirely different. 
In that case a muktear who had purchased 
a court, fee stamp for his client transferred 
it to another client, the latter having agreed 
to return to the muktear another court-fee 
of the same value, and w’as convicted of an 
offence under s. 84, Court-fees Act. It was 
found that the muktear never sold the stamp 
at all. He transferred it to another person 
and was going to take another stamp in 
exchange but there was no sale. Accordingly 
the conviction was set aside. In that case 
there was no exchange of one kind of goods 
for another variety, nor there was anything 
to show that the exchange was in considera¬ 
tion of money or valuable equivalent there¬ 
of. Therefore that case has no application 
to the facts of the present case. In my 
opinion, there is no substance in the conten¬ 
tion that the transaction does not fall within 
the prohibitions of R. 4, Orissa Pood Grains 
Order. I would accordingly discharge the 
rule and dismiss the petitions. 

Shearer J. — I entirely agree. 

K.S /d.h. Revisions dismissed* 

[Case No, 59.] 

A. I. R. (33) 1946 Patna 138 

SiNHA AND Pande JJ. 

Prabhu Missir — Plaintiff — 

Appellant 

V. 

Dome Mahto — Defendant — 

Respondent. 

Appeal No 926 of 1943, Decided on 23rd April 
1945, from appellate decree of Sub-Judge, Shaba- 
bad, D/- 27th May 1943. 

(a) Bihar Tenancy Act (8 [VIII] of 1885), 
Ss.29and 112 A— Holding not subject of suit— 
Rent increased by compromise In suit — 
Enhancement is one under S. 29 and can be 
cancelled. 

In a suit for declaration that an entry in the 
record of rights in respect of a holding was in¬ 
correct a compromise was entered into by which the 
rent of a certain other holding which was not the 
subject matter of the suit was also increased and a 
decree was passed'in terms thereof: 

Held that the agreement so far as the other hold- 
ing was concerned could not be said to be a part of 
the oonsideratioD for the settlement of dispute in 
the suit. The increase in rent should, therefore, be 
treated as an enhancement by contract within 
S. 29 of the Act, and the Bent Reduction Officer 
could cancel it under S. 112 A. [P 139 C 2] 

lb) Bihar Tenancy Act (8 [VIII] of 1885), 
Ss. 29 and 112A—Whether increase in rent is 
enhancement under S. 29 is question oi fact or 
mixed question of fact and law to be deter¬ 
mined by Rent Reduction Officer—Decision of 
such officer that increase is enhancement 


within S. 29 though erroneous is not without 
jurisdiction. 

Whether the increase in rent of a holding is an 
enhancement under S. 29 is a question of fact or 
perhaps a mixed gnestioo of fact and law to be 
determined by the authority vested with power 
under the statute to cancel enhancement under the 
provision of clause (a) of sub-section (1) of section 
112A : i’29) 16 A.I.E. 1929 Pat. 568 (P.B.), Bef. 

[P 139 0 2) 

Sines jurisdiction is the power to heat and 
determine, it does not depend either upon the 
regularity of the exercise of that power or upon 
the correctness of the decision pronounced, for the 
power to decide necessarily carries with it the power 
to decide wrongly as well as rightly. Hence the 
decision of the Bent Reduction OflBcer, that the 
increase in rent of a particular holding is an 
enhancement within S. 29 even if it be assomed to 
be erroneous, cannot be said to be witboot 
jurisdiction: 25 Bom. 337 (P.C.) and (’21) 8 A.I.B. 
1921 Cal. 34 (F.B.). Rel. on. [P 1*0 0 IJ 

liai I. B. Saran — for Appellant. 

C. P. Das and Shamhlmnath —lor Respondent, 

Pande J. — This is an appeal from a 
decree dated 27tb May 1943 of the Subordi. 
nate Judge, Second Court, Shahabad, which 
reversed the decree dated 5tb May 1942 of the 
Munsif, Second Court, Arrah. in an action 
for a declaration that the orders of the Itent 
Reduction Officer were without jurisdiction. 
The suit giving rise to the present appeal 
relates to two occupancy holdings bearing 
khata Nos. 482 and 488 in village Kutohrl 
within milki lakheraj tenure of the plain- 
tiff. Both the holdings were recorded as 
occupancy raiyati fote of the defendant. 
Khata NO. 482 having an area of 4.26 acre 
at an annual rent of Rs. 19-6 6 was recorded 
under khewat No. l/2 of which the plaintiff 
was the recorded tenure-holder. Khata No. 488 
having an area of 3.50 acre at an annual 
rent of Bs 14-8-6 was recorded under khewat 
NO. 1^ of which Mb. Vidya Kuer widow 
of Bashisht Missir was the recorded tenure- 
holder. Mt. Vidya Kuer died in the year 
1848 and her interest in the tenure baa 
devolved upon the plaintiff as reversionary 
heir of her husband. The record of righto 
was published in the month of February 
1912. The plaintiff instituted a suit against 
the father of the present defendant in the 
Court of Munsif, Arrah, which wm regis¬ 
tered as Suit No. 260 of 1913 for a declafatiw 
that the entry in the record of righto to 
respect of khata No. 482 was incorrect. Ho 
claimed that the land was his sirat and hw 
been in bis khas cultivation and that &o 
defendant had no concern whatever with 
that holding. The suit was decreed on com- 
promise on 14th April 1914, By the oo^ 
promise the holding was recognised to w 
occupancy raiyati holding of the defendanw 
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The recorded jama was, however, increased 
from R3. 19-6 6 besides cess to rs. aAs-O 
inclusive of cess. It was also agreed that 
the arrear rent for the period 1318 to 1320 
amounting to Rs. 104-13-0 will be paid in two 
instalments as specihed in the petition of 
compromise. There was no suit in respect 
of kbata No. 488. But by the compromise 
petition it was also agreed that the defeiu 
dant who was in possession of the holding 
would continue to hold it as occupancy, 
raiyat. In this case also the jama was 
increased from 14-8-6 besides cess to Rs. 
25-8.6 inclusive of cess. 

In the year 1937, S. 112A was enacted by 
the Bihar Tenancy (Amendment) Act, 1937. 
Clause (a), sub-s. i of s. 112A provides that 
the Collector may cancel all enhancement 
of rents of occupancy holdings made under 
8 . 29 or under clause (a), (b) or (d) of s. 30 
between isb January 1911 and Slat Decern, 
ber 1936. The defendant made an appll. 
cation to the Collector for cancellation 
of the aforesaid increase in rents of the 
two holdings alleging that the increase in 
rent was really an enhancement under s. 29 , 
Bihar Tenancy Act. The Rent Reduction 
Officer who was appointed by the Provin- 
cial Government to discharge the functions 
of the Collector under s. ii 2 A accepting the 
contention of the defendant treated the in¬ 
creased rents asan enhancement under s 29, 
Bihar Tenancy Act, and by bis order dated 
4th April 1939 cancelled the enhancements. 
The plaintiff instituted the suit against the 
order of the Rent Reduction Officer which is 
said to be without jurisdiction and therefore 
inoperative. The lower Court decreed the 
suit. On appeal the decree of the hrst Court 
was reversed by the Subordinate Judge and 
the suit was dismissed. The plaintiff has 
preferred this appeal. The only point that 
arises for determination is whether the order 
of the Rent Reduction Officer was without 
jurisdiction. It has been urged that the rents 
fixed by the compromise were in settlement of 
a bona fide dispute regarding rights of the 
properties to the land in suit and therefore 
the rents settled by the compromise can in no 
sense be treated as an enhancement under 
S. 29, Bihar Tenancy Act. 

An examination of the record discloses 
a material point which does not appear to 
have been noticed in the Courts below. The 
suit in which the compromise was entered 
was in regard to Khata No. 482 only which 
falls within the tenure of the plaintiff. There 
is no evidence that a similar suit was insti¬ 
tuted in regard to Ehata no. 468 also which 


falls under a different tenure of which Mt. 
Vidj'a Kuer was the recorded tenure-bolder 
at the time. Therefore the agreement 
^tween the plaintiff and the defendant 
in regard to that holding as embodied 
in the compromise petition cannot in any 
sense be said to be a part of the considera. 
tion of the settlement of the dispute in that^ 
suit. In fact there is nothing to show that 
the correctness of the entry in the record of 
rights in regard to that khata was at all 
challenged by the suit. That being the posi. 
tion, the agreement and the compromise peti. 
tion in regard to increase in the rent of tliis 
holding may reasonably be treated as an en¬ 
hancement by contract between the plaintiff 
and the defendant. Mt. Vidya Kuer’s inte. 
rest has, no doubt, on her death devolved 
upon the plaintiff. But that does not in any 
way affect the legal position in regard to the 
agreement between the parties in respect of 
Khata No. 483.1 am, therefore, of opinion that 
the Rent Reduction OHicer was perfectly 
justified in treating the increased rent of this 
holding under the compromise as an enhan¬ 
cement under S. 29 and in cancelling that en- 
hancement under the provision of s. 112 a 
( 1 ) (a), Bihar Tenancy Act. 

There remains the question regarding the 
other holding, Khata no. 482. The learned 
advocate insupiwrt of his argument referred 
to the Full Beach decision in lO p. l. t. 
717.^ That case is an authority for the pro- 
position that an agreement which is by way 
of bona fide settlement of dispute does not 
come within the mischief of s. 29, Bihar 
Tenancy Act. But the question whether tbo 
increase in rent of the holding in question 
was an enhancement under s. 29 is a ques¬ 
tion of fact or perhaps a mixed question of 
fact and law, to bo determined by the 
authority vested with power under the sta- 
tute to cancel enhancement under the pro- 
vision of cl. (a) of sub-s. (l) of s. 112 a. 

The expression “jurisdiction” has been 
variously defined in books and reported 
cases. It seems sufficient to state here that 
the expression means 

“the power or authority which i:3 conferred 
upon a Court by the Legislature to hear and deter¬ 
mine cases between parties and to carry the judg¬ 
ment into effect; the power to enquire into the 
facts, to apply the law, to pronounce the judgment 
and to cany it into execution." 

Ifc is not disputed that the Rent Reduc¬ 
tion Officer bad the territorial jurisdiction 
to decide the case in question. It is also not 

1. (’29) 16 A. I. B. 1929 Pat. 568 : 9 Pat. 627:118 
I. 0. 723 :.10 P.L.T. 717 (F.B.), Askaran Baid v, 
Deolal Singh. 
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disputed that he had jurisdiction over the 
subject-matter of the case. All that is said 
is that the Court took an erroneous view of 
the increase in rent as fixed by the compro¬ 
mise decree in treating it as an enhance¬ 
ment under s. 29, Bihar Tenancy Act. In the 
decision of the Full Bench case in 48 cal. 
138^ his Lordship Mookerjee, Acting C. J., 
pointed out : 

“Since jurisdiction is the power to bear and de¬ 
termine, it does not depend either upon the regu¬ 
larity of the exercise of that power or upon the 
correctness of the decision pronounced, for the 
power to decide necessarily carries with it the 
power to decide wrongly as well as rightly.” 

As an authority for this proposition refer¬ 
ence may be made to the celebrated dictum 

of Lord Hobhouse in 27 i A. 216® : 

“A Court has jurisdiction to decide wrong as 
well as right. If it decides wrong, the wronged 
party can only take the course prescribed by law 
for setting matters right; and if that course is not 
taken, the decision, however wrong, cannot be 
disturbed.” 

In view of the above principle of law laiddown 
by high authorities the decision of the Rent 
Reduction Officer, even if it be assumed to 
be erroneous, cannot be said to be without 
jurisdiction. The same principle will apply 
to the case of the other bolding bearing Kbata 
NO. 488, if it be assumed, though I see no 
justification for it, that the rent fixed for 
that boldiug also formed part of considera¬ 
tion of the settlement of the dispute in the 
suit relating to Kbata No. 482. For the above 
reasons it must be held that the decision 
of the lower appellate Court is perfectly 
correct and cannot be disturbed. 1 would, 
accordingly, dismiss the appeal with cost. 

Sinha J. — I agree. 

K.S./d.h, Appeal dismissed. 

2. (’21) 8 A. I. R. 1921 Cal. 34 : 48 Cal. 138 : 68 
I.C. 806 (F.B.), Hriday Nath Roy v. Ram Chandra. 

3. (’01) 25 Bom. 337 : 27 I. A. 216 : 7 Sar, 739 
(P. C.), Malkarjan v. Natbari. 

[Case No, 60.] 
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Das j. 

T. Gurumuriy Patro—Petitioner 

V. 

Emperor. 

Criminal Revn. No. 3 of 1945, (Cuttack) Decided 
on Ist May 1946, from order of Sub-divisional 
Magistrate, Balliguda, D/- 24th October 1944. 

(a) Madras Forest Act (S [V] of 1882), S. 26 
(c) —Rules under, requiring permit for removal 
of forest produce — Accused acquiring forest 
produce in area where Act does not apply — 
Produce brought without permit in area where 
Act applies — Accused is not guilty of contra¬ 
vening rules. 


A. IK. ^ 

Where an accused person acquires forest ptodue 
(Mabua flowers) in an area where the Madras 
Forest Act does not apply and where the remoyal 
of forest produce does not require any special per¬ 
mit under the rules made under 3. 26 (o), be can¬ 
not be found guilty of contravening the roles 
merely because be has brought the produce with¬ 
out a permit into an area where that Act is in 
force. The real question is from which, area the 
forest produce was acquired. [P 1410 ll 

(b) Criminal trial—Onus of proof—Onus is 
always on prosecution. 

The onus in a criminal case is always on the 
prosecution, and it is for the prosecution to prove 
that the accused has committed the offence with 
which he is charged. It is not for the accused to 
prove bis innocence. [P 140 0 8], 

Cr. P. C. — 

(■41) Chitaley, S. 367, N. 6, pt. la. 

P. C. Chatterji—tot Petitioner. 

Advocate-Qeneral —for the Crown. 

Order._The petitioner baa been found. 

guilty of contravening the rules made under 
S. 26 (c), Madras Forest Act, and he has- 
been sentenced to a fine of Rs. 50 only. The- 
case against the petitioner was that on Wtb 
August J943, ho was removing 8 cart-loads- 
of mahua flowers without a i)ermit from the 
Balliguda division, where the Madras Forest 
Act is in force. The defence of the petitioner 
was that be had purchased the 8 carb-loads- 
of mahua flowers from one Baaudeo Prs* 
dhan, who had a permit for the Khondmala 
area, in which area the Madras Forest 
Act did not apply and no permit was nece^ 
aary for removing forest produce. The peti¬ 
tioner examined certain witnesses in support 
of his defence. 

The Court of appeal below has proceeded 
on the assumption that it was for the peti¬ 
tioner to prove bis innocence. The Court of 
appeal below states that "it is the duty of 
the accused to prove that the commodity 
comes from an area in which a permit fo* 
transportation is not necessary." In this- 
view, the Court of appeal below is certainly 
wrong. The onus in a criminal case is alj 
ways on the prosecution, and it was for thej 
prosecution to prove that the petitioner ha« 
committed the offence with which he 
charged. The petitioner had given sa^ 
factory evidence in support of his contention 
that he had purchased mahua flowers from 
an area in which no permit for transport®* 
tion was necessary. The trial Court appe®^ 
to have accepted that contention of the P®“' 
tioner, but proceeded on the footing that 9A 
soon as the forest produce was brought ® 
the Balliguda division, a permit was 
sary by virtue of the rules made rmder th 
Madras Forest Act. The trial Court is dear y 
wrong in this respect. If no permit 


W46 lND3 Swiss Trading Co 

necessary for removing mahua flowers pluok. 
ed from the Ebondmals area, the petitioner 
cannot be found guilty merely because he 
had brought the mahua flowers into an area, 
where the Madras Forest Act is in force. 
The real question is from which area mahua 
flowers were plucked. As I have stated above, 
the petitioner has given good evidence to 
show that the mahua flowers have been 
acquired in an area, where the Madras 
Forest Act did not apply, and where the re. 
moval of forest produce did not require 
any special permit. In my opinion, the peti¬ 
tioner is clearly entitled to an acquittal. The 
result, therefore, is that the application is 
allowed, and the conviction and sentence 
passed against the petitioner arc set aside. 
The fine, if paid, should be refunded to the 
petitioner. It is needless to say that the 
order of confiscation is also set aside, inas¬ 
much as the petitioner has committed no 
offence under the Madras Forest Act. 
v.b./d.h. Revision allowed. 


[Case No. 61.] 
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Fazij Ali C. J. and Manohar Lall J. 

Indo Swiss Trading Co,, Ltd. _ 

Appellant 

V. 

Semendra Lai Roy — Respondent. 

Appln. No. 1 of 1944, Decided on 6tb August 
1945, for leave to appeal to His Majesty in Counoil, 
From appeal reported in (’45) 32 A. I. R. 1945 
Pat, 488. 

Letters Patent (Pat.), Cl. 31—Final judgment 
or order — Restitution order in summary pro¬ 
ceeding is not final order — Civil P. C. (1908). 
S 109 (a). 

A restitution order passed in a summary pro¬ 
ceeding under S. 185, Companies Act, does not 
determine the rights of the parties finally and so 
is not a ''final order or judgment” within the 
meaning of 01. 31, Letters Patent (Patna): (’20) 7 
A.I.B. 1920 P. 0. 86 and (’33) 20 A. I. B. 1933 
P. C. 68, Rel. on. [P 142 0 1) 

' C P c ^ 

•4*4) 'Chitaley, S. 109 N. 4. 

*41) Mulls, Page 887 “Final order.” 

N. N. Sen — for Appellant. 

O. 0, Muhherjee — for Respondent. 

Opder —This is an application for leave 
to appeal from an order of this C3oart in a 
restitution proceeding. The order was made 
in the following circumstances: On 20 tb 
August 1986, there was an order by a single 
Judge of this Court for the winding up of 
the Giridib Electric Supply Co., but when 
the Official Liquidator tried to take posses, 
sion of assets of the company, there was 
resistance on behalf of the respondents i to 8 
whereupon the Official Liquidator applied 
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to this Court for an order under s. 185 , 
Companies Act, directing that be should 
be put in possession of the undertaking. 
On 6th January 1940, the learned Judge 
ordered the respondents to deliver posses, 
sion of the assets and property of the com¬ 
pany to the Official Liquidator and the 
possession of the properties was subsequent¬ 
ly delivered to him in accordance with that 
order. The respondents then preferred an 
appeal against the order of the learned 
Judge. This appeal succeeded, the appellate 
Court holding that the application under 
s. 185, Companies Act, was not maintainable 
and ‘ the Official Liquidator must proceed 
by way of a regular suit and not by way of 
these summary proceedings.” Thereafter, the 
respondents made an application to the 
learned Judge, who deals with cases under 
the Company law, for an order foe restitu¬ 
tion, but that application was disallowed by 
him. The respondents then preferred an 
appeal and that appeal has been allowed 
and the order of the learned Company Law 
Judge has been set aside. The effective part 
of the order of the appellate Court against 
which the applicants propose to appeal runs 
as follows : 

“The position, therefore, is this: the Court of 
first instance said that possession should be given 
in the summary proceeding, whereas the appellate 
Court said ‘possession could be taken only by 
means of a suit.’ The Official Liquidator came 
into possession in execution of the order of the 
Court of first instance and to maiutain bis pos¬ 
session thus obtained would be to nullify the order 
of the appellate Court. The law requires that 
the order of the appellate Court must be given 
effect to by the Court of first instance. In this 
view the order now under appeal is opposed to law 
and must be set aside, 

* * * * 

In the circumstances restitution must be allowed 

but subject to this condition which is necessary to 
impose for the ende of justice that the delivery of 
pMsession to the appeUants will be postponed for 
three months from this date to enable the respon¬ 
dent to bring a suit, if ao advised, and obtain such 
relief as may be open to him in law.” 

The first questioa to be determined by us is 
whether the order against which the applt- 
cants propose to appeal to His Majesty in 
Council is a final judgment or order in the 
sense in which these expressions have been 
used in paragraph 31 of the Letters Patent of 
this High Court. In one sense it is a final 
order because the restitution proceedings are 
now closed and restitution b^ been ordered, 
hut the Judicial Committee of the Privy 
Council have considered the meaning of the 
expression’ final orders”in several cases and 
they have laid down the test that the final 
order must be one which finally determines 
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the rights of the parties and, therefore, an 
order cannot be said to be final unless it 
finally disposes of the rights of the parties: 
see 47 I. a. 124^ and 60 I. A. 76.^ In the 
present case, the restitution order was passed 
in a summary proceeding and the rights of 
the parties have not been finally determined 
thereby. The order of this Court upon which 
the restitution proceedings were started 
clearly states that the rights of the parties 
could not be decided in a summary proceed¬ 
ing and could be decided only by means of 
a suit. A suit, we understand, has been insti¬ 
tuted and the final rights of the parties to the 
properties can be determined only in that 
suit. In this view, though the question before 
us appears at the first sight to be not easy, 
we are inclined to hold that the order 
against which the appellants propose to ap¬ 
peal is not a final order or judgment. In these 
circumstances leave to appeal is refused, and 
the application is dismissed with costs. 
Hearing fee one gold mobur. 

v.W,/v. B. Application dismissed. 

1. (’20) 7 A. I. R. 1920 P. C. 86 : 47 Cal. 918 : 47 
I. A. 124 : 14 S. Tj. R. 191 : 56 I. 0. 302 (P. C.), 
Ramcband ManjimnI v. Goverdbandas Yishiodas. 

2. (’33) 20 A. I. R. 1933 P C. 58 : 11 Rang. 58 : 
60 I. A. 76 : 142 I. C 328 (P. C.) Abdul Rabman, 
V. D. K Cassim & Sons. 

[Case No. 6S.] 

A. I. R. (33) 1946 Patna 143 

Varma J. 

Tetar Mahton — Appellant 

V. 

Ram Babu and others — Respondents. 

Appeal No. 379 of 1943, Decided on 20th April 
1944, from appellate decree of Addl. Sub-Judge, 
Patna, D/-22Qd February 1943. 

Bihar Tenancy Act (8 [VIII] of 1885), 
Ss. 112A and 115—Rent reduction proceed¬ 
ings— Landlord not made party — No notice 
served_Order reducing rent is ultra vires. 

The landlord was not made a party to the rent 
reduction proceedings under S- 112A. No notice of 
the proceedings was served on him and the pro¬ 
ceedings were started within a month of the general 
notidcation : 

Held that the order reducing rent was ultra 
vires. [P 142 C 2; P 143 C 1] 

K. N. Lai — for Appellant. 

6. N. Sahai and Q. C. Banerji — 

for Respondents. 
Judgment. — The defendant is the ap¬ 
pellant in this case. The suit was for arrears 
of rent for the years 1346 to 1848 Fasli. The 
rate of rental demanded was Bs. 119-9-0 per 
annum. Out of the total, the defendant was 
given credit for a sum of R8. 268-12.6. The 
plaintiffs contended that they were not 


aware of the proceedings under s. USA, 
Bihar Tenancy Act, and, therefore, they 
were not bound by the reduction made there, 
under. The defendant relied naturally upon 
the reduction and tried to show that the ^ 
plaintiffs bad kuowledge, and they were 
bound by the orders of the Bent Beduofiou 
Officer. The trial Court accepted the con- 
tentiou of the defendant and held that the 
payment of Rs. 268-12-6 covered the whole j 
of the amount due from the defendant and, 
tbeiefore, he dismissed the suit of the plain¬ 
tiffs. On appeal, the lower appellate Gonrt 
held, accepting the contention of the plain¬ 
tiffs, that the reduction made by the Bent 
Reduction Officer was without jurisdiotion,. 
That being so, the plaintiffs were entitled to i 
a decree as prayed for in the plaint. 

Mr. K. N. Lai appearing on behalf of the 
appellant has divided his argument in three 
parts : That the lower appellate Court was 
wrong in thinking that the reduction was 
due to the previous enhancement; that the 
lower appellate Court was not justified in 
holding that the reduction was ultra vires 
for want of notice to the plaintiffs or their 
predecessor; and that he made an error in 
saying that the proceedings before the Bent 
Reduction Officer were taken up before a 
month had expired from the date of the 
notice. As I read the judgment of the lower 
appellate Court, I find that the lower ap¬ 
pellate Court has set out his reasons for 
holding that the proceedings before the Rent 
Reduction Officer wore ultra vires. He points 
out thatGobind Lai Mabto was the father 
of the original plaintiff who died in 1938 
or 1929, and the present proceedings started 
in 1937. Even then in the proceedings before 
the Rent Reduction Officer the name of 
Gobind Lai continued and. therefore, be 
accepted the contention of the plaintiff that 
he was not a party before the Rent Reduction 
Officer. Then he also refers to the fact that 
the notices that were required under the 
rules framed under 8. 115, and also under 
8 .112A, Bihar Tenancy Act, have to be issued 
in a certain manner and must be issued at| 
certain time before the proceedings actnaUyj 
commenced. He refers to the various ordsis 
in the order-sbeet and with regard to ono 
particular order be says: 

‘To this order 2, dated 20 th December 1937, th^ 
is no note to indicate that the aforesaid genem 
notice ^hich was ordered to be issued as per order L 
dated 27th November 1937, was actually issQ^sn* 
duly served and that being so, and the pl^w, 
that is, the original plaintiff, Sita Bam, bemff 
not made a party in the rent reduction 
oeeding, the plaintiff’s version that he bad oo 
knowl^ge of the rent reduction proceeding s®® 
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no uotios o( tho rent reduotion proceeding was 
served on him, should, I think, be accepted to be 
true and consequently, in view of thedecision of our 
own High Ooort in A. I R 1942 Pat. 258,1 the 
order of the rent reduotion officer reducing the jama 
of the tent olaimed holding should, I think, bo 
hold to be ultra vires and without jurisdiotioo.” 

He also goes on to point out that the proceed, 
ings were started within a month of the 
notice, whereas at least a clear month should 
be allowed between the notice and the initia¬ 
tion of the proceedings for reduction of rent. 
Mr. K. N. Lal has tried to argue that once 
the general notification has been issued, it is 
the duty of every landlord to appear before 
the Rent Reduction Officer, and there are 
indications on the record to show tliat there 
was a general notification by the Local Gov¬ 
ernment and the local authorities proclaimed 
it. This line of reasoning loses sight of the fact 
that the lower appellate Court is emphasising 
the fact that the original plaintiff was never a 
party to the rent reduction proceedings and 
was not under a misapprehension that the 
Rent Redaction Officer reduced the rent on 
account of previous enhancement. But 
that is a question of fact on which I am not 
in a position to express any view at all and 
in any case it is a trivial matter which does 
not affacfc the main question that the order 
of the Rent Reduction Officer was ultra 
vires. This line of argument is mentioned in 
lower Court's judgment only as a supple¬ 
mentary ground for interfering with the 
order of the Rent Reduction Officer after 
having already held that the order was ultra 
vires. As the points urged by Mr. K. N. Lal 
fail, the appeal must be dismissed with coals. 
Leave to appeal under the Letters Patent is 
refused. 

__ Appeal dismissed. 

268 ; 199 I. C. 222. 
Naodklshore Lal v. Basudeo Singh. 


[ Case No. 63 ] 

A. 1. B. (83) 1946 Patna 148 
Manohar Lall and Das JJ. 
Kamahshya Narain Singh — Plaintiff 

— Appellant 

y 

Arfun Lal Agarwala and another — 

Defendants — Bespondents. 
Appeal No. 48 of 1942, Decided on 8th 
1946. from original decree of Sab-Jodge HaaatU 
bagh, D/ 18th December 1941. ® 

and 80 — Coal mines Royalties—Road cesa 
upon royalties received by proprietor is a tax 
upon mines and is recoverable from lessees. 

^e relevant terms of a coal mining lease on 
Whloh a claim for the reimbursement of cess 


income.tax and interest paid by the proprietor was 
based were: “The lessees will during the continu¬ 
ance of this lease duly pay to the Rajahs the 
royalties...clear of all deductions whatsoever...and 
Will also pay all government and other cesses, 
taxes and other impositions ... assessed or im¬ 
posed on the said coal fields”; 


ueld that upon a proper construction of the 
terms of this lease, and also in vie»v of the lan¬ 
guage of the charging sections in the Cess Act 
where the words ‘not annual profits” refer to the 
properly and not to the individual, the lessees 
were bound to pay the cess upon the royalties 
received by the proprietor of the mines from them- 

3^2 (R.C.) and ( 38) 25 A.I.r! 
1938 P. C. 243. Rel. on, [p J 45 c 

Held further that the proprietor could not 
claim any reimbursement for the income-tax and 
interest on the cess; 38 Cal. 372 (P.C.), Foil. 

^ U' 148 C 1] 

(b) Bengal Cess Act (9 [ IX j of 1880) as 
amended by Bihar Act (2 [ H ) of 1936), Ss. 72 
and 81 _ Amendment in 1936 has made no 
difference in application ol principles in 38 Cal. 
372 (P. C.)* 


The amendment of Cess .Act in 1930 docs not 
make any change in the mode of assessment of 
cess so as to disentitle the owner of the mine to be 
reimbursed from tlie lessee thereof, for the cess 
which bad been irregularly though not lilcgaily 
recovered from the owner by the Collector The 
amendment of the Cess Act in 1936, has made no 
difference whatsoever to the applicuion of the 
principles enunciated in 38 Cal. 372 iP, C.). 

, , (P 145 C2 j P 147 C 1] 

(c) Bengal Court of Wards Act (9 [ IX ] of 
1879), S. 18 — Court of Wards omitting to 
recover dues to ward without considering 
whether such omission was for benefit of ward 
or estate—Ward not bound by such omission. 
Where the Court of Wards simply refrained 
from demanding the cess on royalties which was 
due to the ward without deciding the question 
bona fide whether such refraining from demand- 
mg was beneficial to the ward or to his estate: 

JJfld that the ward was not bound by the act 
of the Court of Wards under S, 18 and the ward 
after be came of age and took possession could 

claim was in limitation : 23 
All. 394 (P. C.) and (’29) 16 A.I.R. 1929 Pat 369, 

Disfmp.; (1826) 130 E.R. 671, [P I 49 C 2 ] 
Jj. K. Jha and Sbambhu Prasad Singh _ 

_ _ for Appellant. 

N, Basu <iixd S. Alustafi — for Respoodents* 

MEDOhap Lall J.— This appeal by the 
plaintiff—the present proprietor of the Ram- 
garb Raj—arises out of an action for reitn- 
bursement for the amounts of cess, income, 
tax and interest paid by the appellant and 
which he claims in accordance with the 
stipulations in a coal mining lease from his 
lessees and their transferees. The principal 
question for determination is whether upon 
a true construction of the relevant terms of 
the lease the defendants are liable to pay 
cess on the royalties received by the lessors. 
The defendants also challenged the correct 
ness and legality of the assessment of cess 
made by the assessing authorities which 
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tbey say was in violation of the provisions 
of the Cess Act and the amended Bihar Act, 
and, therefore, suggest that the payments 
made by the plaintiff were voluntary. There 
is also a cross appeal by the defendants. On 
28fch July 1908, the grandfather of the plain¬ 
tiff granted a coal mining lease with respect 
to 1000 bighas of land in village Sijuwa to 
Bokaro Jharia Coal Fields Limited for a 
period of 999 years. This company trans¬ 
ferred their right, title and interest in 384 
bighas out of these lands in favour of 
defendant l on 24th January 1921. This 
transfer was recognised by the Manager of 
the Ramgarh Raj, which was then under 
the Court of Wards. The transferee agreed 
to pay to the Ramgarh Raj royalty for all 
coals despatched from this area and also to 
be bound by the terms and conditions of 
the indenture of 1908. Defendant 1 sold his 
right, title and interest to defendant 2, 
Gunendra Nath Rai, on 22nd August 1928, 
and defendant 2 in bis turn sold bis pur¬ 
chased rights to defendants 3 and 4 on 6th 
January 1931. 

The plaintiff’s case was that after the 
death of his grandfather the Ramgarh estate 
was taken charge of by the Court of Wards 
and was released on loth August 1937, upon 
his attaining majority. For some reason or 
another, the Court of Wards did not realise 
from the defendants any cess and income-tax 
which were assessed and imposed upon or 
in respect of the above 384 bighas of land 
and which the Court of Wards had to pay. 
The plaintiff, therefore, instituted the suit 
on 8bh December 1939, to be reimbursed on 
account of the cess and income-tax which 
had been paid by the Court of Wards and 
by the plaintiff since 1937, and which the 
defendants were liable to pay. He also claim¬ 
ed interest on these sums. In a tabular 
statement printed at page 6 an account of 
the cess income-tax and interest for a num¬ 
ber of years is shown as due from the defen¬ 
dants. The plaintiff compromised the suit 
with defendants land 2. As defendants 3 and 
4 came on the scene on 6th January 1931, 
they would have been liable from that date 
were it not that these defendants had admit, 
ted in their written statement that they took 
possession from SOth June 1930, that is, 
just over six mouths before the date of the 
assignment in their favour Tbeolaim of the 
plaintiff, therefore, from the year 1922-23 
right up to 1929-30 was no longer in subject 
of controversy after the compromise. The 
controversy is confined only to the years 
1980-31 up to 1937-88. 


A. LID 

The defence of the contesting defendant 
was that upon a proper construction of the 
indenture of 1908 the claim of the plaintiff 
for road cess and income-tax was not main, 
tainable. They denied that the plaintiff or 
the Court of Wards ever paid any cese or 
imposition in respect of the disputed pro¬ 
perty, and further, that if the plaintiff was 
assessed with assessment it had nothing to do 
with the coal land in question upon which 
no assessment was ever made. The further 
material defence was that the Court of Wards 
have granted receipts to these defendants for 
all the dues of the estate from time to time, 
with the result that the payment to the Coart 
of Wards which had full statutory power to 
act for and represent the estate of the plain- | 
tiff operated as full discharge and acqnit 
tance of the defendants’ liability, and that 
if the Court of Wards, upon a mistaken view 
of the law, namely, of their rights to demand 
cess from the defendants, failed to do so, the 
plaintiff now cannot recover those sums. 
The same objection was taken with regard 
to the period when the plaintiff came in pos¬ 
session after the release of the estate from 
the Court of Wards. The learned Subordi¬ 
nate Judge in a careful judgment has decid¬ 
ed the questions thus agitated between the 
parties partly in favour of the plaintiff and 
partly in favour of the defendants and after 
examining the various provisions of the Cess 
Act disallowed the claim of the plaintiff with 
regard to the years 1930-Sl, 1931-32 and 
1932-38 Upon the ground that there were 
no materials to find out the actual amount 
of cess which was, upon assessment in accor¬ 
dance with law, paid on behalf of the plain¬ 
tiff in those years. But he allowed the claim 
of the plaintiff for the years 1933-34, 1934-36 
and 1935-86 because there were materials 
available for finding out the proper assess¬ 
ment for those years, and the office was 
directed to work out the rate of cess which 
should be treated as imposed upon the plain¬ 
tiff for 1935-36. The learned Subordinate 
Judge also disallowed the claim for 1936-87. 
and 1937-38 because, in his view the assess¬ 
ment tor cess for these years was not in ac¬ 
cordance with law, and therefore, the paf* 
ment by the plaintiff was a voluntary pftV* 
ment. The learned Subordinate Judge dis¬ 
allowed the claim for income-tax and also 
interest. He overruled the defence contention- 
that payment to the Court of Wards amounts 
to a full discharge of the claim of the 
tiff. Hence the appeal by the plaintiff wiW 
regard to the items of the income-tax 
interest and also with regard to the claim fo® 
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cess for the years 1930-81, 1931-32, 1932.33, 
1936-87 and 1937-88 disallowed by the Sub¬ 
ordinate Judge. The defendants, on the 
other hand, have preferred a cross-appeal 
with regard to the*claim allowed in part for 
the years 1933-84. 1934-36 and 1935-36. 

We have heard elaborate, interesting and 
able arguments by Mr. L. K, Jha on behalf 
of the appellant and by Mr. S. N. Basu on 
behalf of the respondents. But in my view 
the principal question is easy of solution. It 
is covered by a well-known decision of the 
Calcutta High Court in 84 cal. 257^ which 
was affirmed by the Privy Council in 88 
I A. 81,^ and by the recent decision of the 
Privy Council in 65 I. A. 364.® The relevant 
terms of the indenture dated 8th July 1908 
must be reproduced here : 

“The lessees will during the continuance of this 
lease duly pay to the Rtijab the royalties hereby 
reserved or made payable at the time and in the 
manner aforesaid olear of all deductions whatso¬ 
ever and shall take receipts for the same signed 
by the Rajah or his agent duly authorised in that 
behalf and such receipts shall alone be accepted as 
evidence of such payment and will also pay ail 
Government and other cesses, taxes and other im¬ 
positions which now are or may at any time here¬ 
after during the continuance of this lease be asses¬ 
sed or imposed on the said coal delds .. 

Similar terms have been interpreted in a 
number of decisions of the Calcutta High 
(^urb and this Court. They are quite fami¬ 
liar in coal mining leases in this and the 
neighbouring Province. In accordance with 
these decisions 1 must hold that defen. 
dants 8 and 4 are bound to pay road cess 
upon the royalties received by the plaintiff 
from them. Mr. 8. N. Baau presented an 
elaborate argument in order to show that 
upon a proper construction of the terms of 
this lease it should be held that the cess 
which is taxed upon the plaintiff with regard 
to the royalties received is not a tax upon 
mines, and, therefore, the defendants are not 
liable to pay it, but the decisions already 
referred to negative this contention. The 
very language of the charging sections in the 
Oeae Act, where the words "net annual pro. 
fits occur, has reference to the property 
and not to the individual : ses 88 I. A. 8 i® 
at page 85. 


The argument advanced by Mr. Baau 
was advanced before their Lordships of the 
Judicial Committee in 65 I. a. 864 ° b y Mr. 

1. (07) 84 Oil 287, Maniodra Chandra v. Secre¬ 
tary of State. 

2. (*11) 88 Cal 872 ; 88 I. A. 81:91. 0. 311 (p.O.) 

Manidra Chandra v. Seoy. of state. ’ 

3. (’ 88 ) 26 A. I. R, 1938 P. 0. 243 : ILR (1938) 2 
Oal 624 ; 65 I. A. 864 : 176 I C. 433 (P. C.) 
Bengal Coal Co., Ltd. v. Janardan Eisbore Lai 
Blngb Deo. 

1946 P/19 


Eadcliffe, but the argument, though sought 
to be supported by a reference to the decision 
in (1882) 9 Q. B. D. 682,* was negatived by 
their Lordships at page 863. Mr. Basu also 
argued that the terms of the particular lease 
in question should be construed with refer¬ 
ence to its own terms and not with reference 
to the construction put by other Courts upon 
other, though similar, terras, and he relied 
upon the remarks of Jessel, Master of the 
Bolls, in (1876) 10 cb. 894,® at the foot of 
pages 396 and 397 onwards. It is sudicient 
to say that I am construing the very docu- 
ment itself unaided by any extraneous con¬ 
sideration. I do not see any special terms in 
this document which would require a 
different construction from that which has 
been placed by their Lordships on similar 
documents. Mr. Bose’s argument with regard 
to the assessment after the Cess Act was 
amended has to be examined as it is contend¬ 
ed that the amended provisions—which were 
not before their Lordships of the Judicial 

Committee in the cases referred to above_ 

point to a different conclusion. 

It will be useful to recall the scheme of 
taxation enjoined by the provisions of the old 
Cess Act for imposing a tax or cess from 
mines. By 8. 6 local cess was directed 
to be assessed on the annual net profits 
from mines and quarries at the rate of one 
anna per rupee—this was the rate adopted in 
practice. By s. 72 the Collector of the 
district was directed to cause a notice to be 
served upon the owner, chief agents, manager 
or occupier of every mine or quarry in the 
form prescribed in Schedule e requiring such 
I>erson to lodge in his ofBce the return of the 
net annual profits of the mine or quarry on 
the average of the annual net profits thereof 
for tbe last three years for which the accounts 
have been made up. Provisions were made in 
the other sections in chapter v for deter- 
mining the value of the property and the 
annual net profits of the property (see sections 
76 and 79). Section 84 dealt with the case 
where the occupier of mine was a different 
person from the owner and had paid in excess 
of half the sum due as local cess. In that case 
the occupier was declared entitled to deduct 
the amount of the excess from tbe subse¬ 
quent instalments of rent payable to his lessor. 
Similarly, where the owner had paid in excess 
over half such sum he was entitled to recover 
tbe amount of tbe excess from th e occupier. 

^ : 47 L. T. 493 : 30 W.R, 

930. Allum V. Dickinson 

5. (1876) 10 Ch 394 : 44 L. J. Ch. 359 : 32 L, T. 
415 : 23 W* K. 580, Aspden v. Seddon* 
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The form of the notice under Section 72, 
especially column 4, indicates that it is only 
the person in actual possession of mines who 
was required to submit the return, as obvious¬ 
ly he is the person who can properly supply 
the details of the annual net profit on the 
average of the last three years. It was there¬ 
fore, suggested in many cases decided under 
the old Act, and it was strenuously argued be¬ 
fore us by Mr. S.N. Basu, that the only person 
who can be assessed to pay cess with regard 
to the profits of the mine is the occupier, the 
person who is in direct possession of the mine 
and works there, and in case the occupier is 
different from the owner, the owner cannot 
be assessed in law upon the royalties which 
he receives from the occupier. Butin practice 
the Collector and the assessees both find it 
convenient and practicable to submit returns 
of the annual net profits from the mines so 
far as they reached to the occupier and the 
owner as the case may be. The annual net 
profits from a mine is obviously the difference 
between the cost of raising the coal and the 
price realised by its sale. The amount of 
royalty which is payable by the occupier to 
the owner is thus nothing more than a dis- 
tribution of the profits. To take an illustra. 
tioD, let us suppose the annual net profits of 
a mine are Bs. 50,000 and the occupier has to 
pay R3.10,000 as royalty to the owner. If the 
provisions of the Cess Act are strictly compli. 
ed with, the assessment on the mines in this 
year—assuming Rs. 50,000 to be the annual 
net profits as calculated form the average 
of the last three years—should be on the 
annual net profits of Rs. 50,000. But nobody 
sufi'ers, neither the Collector, nor the owner, 
nor the assesse, if the assessment is made on 
Rs. 40,000 so far as the occupier is concerned 
and on Rs. lO.OOO so far as the owner is con- 
cerned. It is true that the Act does not strict¬ 
ly enjoin an assessment in this form, but it 
is a mere irregularity adopted for the sake 
of convenience of everybody resulting in no 
loss to or excess assessment on any. This 
was forcibly pointed out in the elaborate 
judgment of Mookerjee J. in 34 oal. 257. 
It was observed at page 276 that : 

“It must be cooceded that the prooedure follow, 
ed by the (DoUeotot has been erroneous and in 
contravention of the provisions of the Cess Act. 
The Collector ought to have realised the cesses 
upon the annual net profits of the mine inclnsive 
of the royalty, from the lessees of the plaintiff; and 
the lessees would then have been entitled to claim 
contribution as against the plaintiff on the basis 
of the principle enunciated in S. 80. Instead of 
this, the Collector has realised from the plaintiff 
direct, cesses, proportionate in amount to the 
royalties received by him, and the Collector has 


farther realised from the lessees of the pUinBffj 
cesses proportionate to the balance of net 
left in their bauds after payment of the rojalfiee 
to the plaintiff. There must, therefore, be an ed. 
justment of accounts between the plaintiff andhii 
lessees under S. 81, unless it so happens that the 
royalty is precisely half of the annual net ptofita 
The result, consequently, has been that the CoUee. 
tor has received jnst what he was entitled to levy 
under the Act, but instead of levying the whole 
from the lessees in the first instance, he has levied 
the amount partly from the plaintiff and partly from 
his lessees. It is not suggested that the plaintiff baa 
been prejudiced in any manner by this irr^olar 
mode of recovery on the part of the CoUeotor." 

This view was upheld by their Lordships of 
the Judicial Committee in 88 I. A. 81.’ Mr. 
Ameer Ali, who delivered the judgment of 
their Lordships observed at page 85 : 

“The inference is clear that the return leqaited 
under the section is not with regard to the mine 
owner’s profits but has reference to the general net 
profits of the property. The obligation to make the 
return is laid on the person most cognizant of the 
ciroumstances under which the mine is workedand 
of the profits derived from it. Eat that does not 
alter, in their Lordships’ view, the character of the 
royalty received by the proprietor for his share w 
the profits of the mine. This conclusion is enfoioed 
by an examination of the provisions of Ss. 76, 80 and 

81.This again clearly shows that altboogh 

the cess is assessed on the basis of the net anno^ 
profits, it is paid in respect of the property and 
not in respect of any part of the profits.” 

Then towards the oonoluaion of the jadg* 


ment at page 86: ^ . 

“It has been found by the Ooarts in India th« 
the plaintiff has not been prejudiced by any irregn* 
lacity on the part of the OoUeotor in the mode of 
assessment. Their Lordships do not feel colled , 
upon to express any opinion on the question of the c 
procedure he should have adopted.” \ 

This procedure which, as I have stated ahov^ 
is the most convenient for all concerned, has 
been followed consistently by Collectors and 
has been upheld when the question came to 
be discussed in later cases. For the years 
1930.81 right up to 1935.86 the assessment 
demands were made in accordance with this 
procedure, and, in my opinion, it must be 
held that the respondents cannot make any 
grievance upon this mode of assessment. 

The Cess Act was amended in 1936 with 
effect from January 1937. By s. 6A the 
local Government is authorised by a notifi¬ 
cation to declare that any coal mine or coal 
quarry shall be a notified mine for the 


purposes of the Act—the coal mine in the 
present case is a notified mine and ifl not 


situated in Manbhum. By s. 6A the local 
cess shall be assessed on the- annual despat¬ 
ches of coal and on thh annual net pro^ 
of notified mines in accordance with the 
provisions of S. 6B. Section 6B provides 
for the determination of the rate of oe® 
on notified mines, and in the proviso it ^ 
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deolared that the rates at which the local 
oess should be levied on the annual despat¬ 
ches of coal and on the annual despatches 
of noticed mines in the district of Hazaribagh 
shall be such rates as are calculated to 
produce in each year as nearly as possible 
on Bs. 1,75,000; the mine in this case is 
situated in the district of Hazaribagh. By s.72, 
sub-clause (i), the Collector of the district is 
directed to cause a notice to be served upon 
the owner, chief agent, manager or occupier 
of a notified mine in the form in schedule EE. 
The form of the notice in schedule EE is 
exactly the same as was the form of the notice 
under old s. 72. In the present case, for the 
years 1986-87 and 1937-38 the assessment has 
been made in the same manner as was the 
practice adopted by the Collector and sub¬ 
mitted to by the assessees when the Act was 
not amended. It must, therefore, be con¬ 
ceded that there is an irregularity, in these 
assessments also. But I am unable to hold 
that the amendment of the Cess Act has 
made any difference whatsoever to the ap¬ 
plication of the principles enunciated in 
Manidra Chandra Nandi's case} 

Mr. S. N. Basu vehemently argued that 
the assessment under the amended Act can 
only be made on the mines and not on the 
royalty which was paid by the leasees to the 
plaintiff. 1 do not agree with this conten¬ 
tion. Of course, it would have been open to 
the defendants to show that in this case the 
assessment on the lessees was made on the 
entire annual profits including the sums 
which they had to pay as royalties to the 
plaintiff, but no evidence has been produced 
in support of that aspect of the case. On 
the other hand, the plaintiff has shown that 
he was assessed in respect of the royalties 
which he received. The proviso to 8. 6 B 
which fixes the figure at Rs. 1,75,000 is only 
intended to enable the Collector to fix the 
rate of cess. No evidence has been adduced 
in this case that the imposition of the cess 
upon the plaintiff for these years was illegal 
inasmuch as cess had already been realised 
amounting to Ra. 1,76,000, if the assessable 
figure of the royalties received by the plain- 
tiff are excluded from consideration. For 
these reasons, I am unable to agree with the 
contention advanced by Mr. Basu that any 
change has been made by the amendment 
of the Cess Act so as to disentitle the plain, 
tiff to be re-imbursed for the cess which hu 
been imposed upon him for these two years. 
This disposes of the cross appeal of the respon¬ 
dents which must be dismissed with costs. 

The learned Subordinate Judge has held 


that the payment made by the plaintiff for 
these two years was voluntary, and therefore, 
he has disallowed the claim for these two 
years. The reason given by the learned 
Subordinate Judge is that in respect of 1936- 
87 and 1937-38 no assessment was made upon 
the plaintiff under 3. 72, sub-section (2), Cess 
Act, and the assessment which was actually 
made was illegal and ultra vires as all coal 
mines in this district are notified and no 
cess could be assessed under S. 72, sub-s. (l) 
of the Act on royalties received in respect 
of them. In my opinion, this view of the 
learned Subordinate Judge is erroneous in 
law. The imposition of cess on the plaintiff 
for these two years is probably irregular, 
but I cannot bold that it was illegal and 
ultra vires. The evidence of P.W. 3 Jagdish 
Prasad, which has been relied upon by the 
learned Subordinate Judge is, in my opinion, 
wholly irrelevant in this case and inadmis- 
Bible. The provisions of the Cess Act have 
to be examined and not any oial evidence 
of such a witness. The witness is a record, 
keeper on the revenue aide in the Collecto- 
rate of the Hazaribagh estates. It is true 
that the notice issued to the plaintiff which 
has been filed (Ex. 19) is a notice in the 
form of sch. E, whereas the notice should 
have been issued in the form in Sch. EE; but 
that does not make any substantial di- 
fference. I do not ace how, after the service 
of notice by the Collector, the plaintiff could 
refuse to submit a return in resi>ect of the 
coal mines in question. I disagree with this 
view of the learned Subordinate Judge. The 
claim of the plaintiff, therefore, with regard 
to the cess which he paid for 198G-37 and 
1937-38, namely Rs. 1184 for the former year 
and Rs. 714 for the latter year, must be allow¬ 
ed. It remains to deal with the claim for the 
three years 1930-31, 1931-32 and 1932-3.3. The 
learned Subordinate Judge has embarked 
upon an elaborate investigation of the 
amount of royalties received by the plaintiff 
in a number of years beginning from 1929-30 
right up to 1937-38 in order to find out what 
was the average of the three years for each 
of the three years in question. He says that 
the figures of income for 1929-30 and 1930-31 
shown in the account produced by the 
assessoe in the Court have not been exhibited 
in the suit, and therefore, it is impossible to 
say how fat they are correct. He holds, 
therefore, that ; 

“It is not possible to say what was the correct 
figure upon which cess could be levied in respeot 
ol the accounting years 19S0-31 and 1931-82.” 
(see page 46, line 6.) 



148 Patna Kamakshya Narain v. Arjcn Lal {Kanohar Lall J.) 


In my opinioD, the learned Judge was 
wrong in embarking upon this inquiry be¬ 
cause he should have been content with find¬ 
ing out whether the plaintiff was actually 
assessed for these three years and not the 
amounts for which he should have been 
assessed for these three years. In other words, 
the learned Subordinate Judge bad no right 
to re-write another assessment for the royal- 
ties received by the plaintiff. That assess, 
ment can only be made by the Collector. It 
is true that the assessment should have been 
made upon the average net profits for the 
three years in each of these three years, but 
the Collector had jurisdiction to accept the 
actual amount of royalties returned by the 
plaintiff as having been received by him 
from the lessees as the basis of the assess¬ 
ment for each of the three years. It will also 
be noticed that in the various returns which 
have been accepted for these years and assess, 
ments made by the Collector, the assessment 
has been made on a large number of items and 
the royalties received by the plaintiff from a 
large number of coal mines, including the 
coal mines in question, have been shown in 
a lump sum. But it is not the case of the 
defendants that the plaintiff has included in 
the return or has been assessed as the result of 
the return upon an amount of royalty which 
was in excess of the royalty which he had 
received from these defendants. It is a satis, 
faction to me to hold that the view which 1 
take is identical with the decision arrived 
at in a recent judgment of this Court, First 
Appeal NO. 128 of 1942,® where Cbatterji J. 
delivered the judgment of the Division Bench 
on 11 th January 1945. That view of the 
law is binding upon us, but having examined 
the matter at great length I have come to the 
same conclusion. Mr. Jba who appeared for 
the plaintiff submitted that although in the 
view of the law as it now stands he is not en¬ 
titled to cl^m income- tax and interest on the 
cess, as was claimed by the plaintiff he does 
not wish to give up this point. It is sufficient 
to stale that in view of the decisions of their 
Lordships of the Judicial Committee we are 
bound to hold that the claim of the plaintiff 
with regard to income-tax and to the interest 
on the cess has been rightly disallowed by the 
learned Subordinate Judge. 

The defendants further contend that the 
plaintiff is not entitled to being re.imbursed 
for the amounts of cess which were imposed 
during the period the estate was under the 
Court of Wards upon the ground that the 

6. Bsported in (*4^ 33 AIR 1946 Pat. 164 infra, 
Eamakehja Narain Singh v. Bhuramnll. 


A.LH. 

Court of Wards, upon a mistaken view (tf 
the law did not choose to realise these sams 
from the defendants. The learned SabotdU 
nate Judge has taken the view that in giving 
a discharge without realising all the does the 
Manager of the Court of Wards acted in ex. 
cess of the authority which was vested in him 
and that the giving of such discharge with¬ 
out realising all the dues cannot be said to be 
for the benefit of the minor plaintiff, or for 
the advantage of his estate, and therefore, the 
Court of Wards had no authority to release 
the defendants from the liability to pay cess 
even assuming there was any release in fact. 
Mr. S. N Basu contends that this view of the 
learned Subordinate Judge is erroneoos. 
The provisions of the Court of Wards Act 
which are apposite to this case are contained 
in S. 18 of the Act which provides that the 
Court (that is to say the Court of Wards) 
may sanction the giving of leases or farms 
of the whole or part of any property in its 
charge and may direct the mortgage or sale 
of any part of such property, and ''may di¬ 
rect the doing all such other acts as it may 
judge to be most for the benefit of the pro¬ 
perty and the advantage of the ward.” 1 am 
enclosing the words relied upon in inverted 
commas. The question for decision is, whe¬ 
ther the Court of Wards, in refusing to make 
a demand for the cess which I have held to 
be payable by the defendants to the plaintiffa 
has done an act or direct the doing of an act 
after judging it to be most for the benefit of 
the property and the advantage of the ward. 
There can only be one answer to this quea 
tion. It was not for the advantage of the 
ward or the benefit of bis property that no 
demand was made from the lessees for the 
cess now found to be due from them. Norl 
is there any trace throughout the whole( 
proceedings of any thought having been 
taken as to whether this refraining from de¬ 
manding was beneficial to the ward 
or his estate. As 1 have said earlier in the 
course of the judgment, the Court of Wards 
merely omitted to make a demand. It never) 
decided the question bona fide. The obeer- 
vations of Sir Ford North when delivering 
the judgment of their Lordships in 28 I. A- 
190^ quoted by the learned Subordinate 
Judge are quite apposite. 

Mr. Basu relied upon the case in 8 P&k 
86.® In that case it was held that it was 
within the power of the Court of Wards to 

7. (’01) 23 All 394 : 28 1. A. 190 (P. 0.), Baja 
Mohammad Mntntaz All v Sakhawat All. 

8. (’29) 16 A. I. R. 1929 Pat 369 : 8 Pat 86 : U9 
I. 0. 903, Badrioath y. Natesh Mohan. 
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adjust mutual accounts between a ward's 


estate and certain other estates and admit 
liability on the pact of the ward's estate. 
The position, however, is different here. 
Nothing was due form the ward's estate to 
the lessees, and there was no mutual account 
to be adjusted. Here the liability was unila. 
teral, always by the lessees to the plaintiff. 
This case is of no assistance to Mr. Basu. 

Reliance was also placed upon (1826) ISO 
E. R 671 : 4 Bing, ii.® In that case a land- 
lord’s receiver had allowed a tenant to make 
a deduction in respect of a payment for 
land.tax every year for seventeen years, 
greater than the amount which the land¬ 
lord was liable to pay, and the landlord 
knew, or had the means of knowing, all the 
facts, [n these circumstances it was held 
that the landlord could not distrain for the 
amount erroneously allowed although the 
receipt given every year shewed the amount 
paid and the amount deducted. It was argued 
on the strength of this case that it should be 
held that the Court of Wards by giving the 
receipts to the defendants every year in a way 
made a partial reduction of the amount due 
from the lessees for those periods. If the 
decision of Best C. J. is read it will be seen 
that he repelled the argument that payment 
of part of the rent in that case should not 
be read as discharge of the whole, to which 
it was said the landlord had never renounc¬ 
ed his claim by holding : 

"Bat this traoBaotioD amouotB to a payment of 
the whole .... But it is an establiebed principle, 
that ii money be given or paid (and a eettlement 
in aocoant is the same thing)—see (1826) 4 B & C 
3811^—with a tnll knowledge o( all circumstances 
at the time of the payment, it cannot be recovered 
by the payer:(1613) 6 Taunt. 143 .it seventeen 
years ibis rent was lettledtin account and consider¬ 
ed as paid, BO that an action for the amount would 
have been answered by a plea of payment.” 

He then gave an illustration that if the 
landlord made an allowance under a mis- 
taken idea, without the means of knowing 
the real state of facts, it might have been 
esteemed an allowance by mistake and 
made in ignorance, and might perba)» have 
been recovered. But, says the learned Chief 
Justice : 

"The landlord must have known these facts, or 
have bad the means of knowing that it was a 
charge on the improved rent. If be knew, or bad 
the means of knowing all the foots, a mistake as 
to legal rights would not entitle him to make this 
oloim.” 


9; (1826) 4 Bing 11 ; 130 E. R. 671, Bramston v. 
Boblns. 

10, (1826) 4 B A O 281, Skyring v. Greenwood. 

11. (1818) 5 Taunt 148, Brisbane v. Daores. 


Park J. made two remarks which may be 
quoted here : 

"This was as much a payment as if the tenants 
bad paid down the whole tent and the landlord 
had returned the amount of the land tax. The 
receiver was his agent, and the landlord was 
bound by the receiver’s acts.” 

It will be noticed that in the present case 
the ward is not bound by the acts of the 
Court of Wards unless the provisions of 
S 18 of tbe Act can be said to have been 
fully complied with. Burrough J. observed 
that this was not a cade of a single pay. 
ment, but of a series of payments for six¬ 
teen or seventeen years, and that what the 
landlord had allowed in those settlements 
could not be claimed by him again. In his 
view tbe demand was most inconscieutious. 
As I have said above, there is no equity in 
favour of tbe defendants, and, in my opinion, 
the demand was perfectly just For these 
reasons this case, (1826) 130 E. R. 671,® cannot 
be of any assistance to Mr. Basu. In my 
view the learned Subordinate Judge took 
the correct view. 

At'ention was also drawn in this connec- 
tion to a number of documents, for instance 
Ex. A(l) a letter from the Manager ot the 
Court of Wards to the defendants, dated 
30tb January 1937. Tbe letter states that 
tbe estate dues amounting to Rupees 4468- 
1 10 being royalty on account of tbe coal 
up to sotb June 1936, has become over 
due. Exhibit 9 is a letter from the Manager 
of tbe Court of Wards dated 2ist March 
1932. In that it is stated that Bs. 2000 on 
account of royalty from coal has been 
received and demand is made for remitting 
of tbe balance. Exhibit D is a notice that a 
certificate for dues on account of royalty 
has been 6led under the Public Demands 
Recovery Act for a sum of Rupees 7333-2 9, 
The details are given at page 65 showing 
that tbe royalty is being demanded for two 
years together with interests and costs. It 
is contended on the strength of these and 
similar documents that the Court of Wards 
took tbe view that nothing was due from 
tbe defendants except tbe royalty. These 
documents, in my opinion, merely show that 
tbe Court of Wards demanded the arrears 
of royalty from tbe defendants, but did not 
demand any cess from the defendants. The 
documents do not show why no demand 
was made. It may be that through an 
oversight the demand for cess was omitted 
to be made. But these documents do not 
bear out the contention that the Court of 
Wards decided that no cess was due from 
the defendants. It should be remembered 
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they have not paid the amount due from 




that the cess was not payable along with the 
royalty received, but cess was only payable 
after an assessment on that royalty had 
been made and after the tax so assessed had 
been paid by the Court of Wards. If there 
had been a bona fide decision on a dispute 
between the lessor and the lessee with regard 
to the liability to pay cess, the matter may 
have been different. The utmost that can 
be said here is that the Court of Wards, for 
some reasons or another, which it is im- 
possible to trace did not make any demand, 
not because they thought that they were 
doing anything in the interest of the minor, 
or for the benefit of the estate, but because 
in truth they never gave the slightest 
consideration to the question whether cess 
w’as or was not payable by the defendants. 
The documents, therefore, relied upon do not 
help the defendants. 

It was then argued that the plaintiff, 
after he came of age and took possession of 
the estate when it was released from the 
Court of Wards, himself took the same view 
of his legal rights, and attention was drawn 
to a number of letters. Exhibit a( 3) is a 
letter from the Diwan dated 5th September 
193S, in which an account bad been sent 
of the dues by way of royalty on despatch 
of coal. No mention is made therein of the 
cess. Stress was laid upon the words at 
page CO that notice was being given to the 
lessees under the stipulation contained in 
clause 1 of the general provisions of the lease 
and they were called upon "to clear off the 
dues within a fortnight.” It is argued that 
the word “dues” is comprehensive enough 
to include not only royalty but also cess, 
and, therefore when this notice was sent to 
demand the amounts stated to be due by 
Va-y of royalty only, the plaintiff must be 
taken to have abandoned his rights to the 
cess as a matter of law. The letters Exhibits 
a (xo) dated February 1939, and A (4) dated 
May 1939, and A (6) dated 17th April 1940, 
are to the same effect. Exhibit B series are 
receipts granted by the Diwan to the North 
Damodar Colliery on account of royalty and 
interest thereon. These documents, in my 
opinion, merely establish that the plaintiff 
claimed and on receipt of certain sums gave 
receipts for full satisfaction of the royalties 
due to him on the despatch of coals, but they 
do not indicate that the plaintiff abandoned 
his claim to the amount for which he is liable 
to be re-imbursed under the law on accountof 
cess paid by him. There are no equities in 
favour of the defendants. How can they 
resist the claim of the plaintiff merely because 


them upon the ground that no claim has been! ; 
made ? The suit is not barred by limitationJ 
and therefore, in my opinion, this contention) 
also has been rightly overruled. 

The result is that the appeal is allowed in 
part. The decision of the learned Sab.' 
ordinate Judge with regard to the claim for 
the years 1930.31,1931-32,1932.33, 1936-87 and 
1937-38 must be allowed so far as the amomit 
of cess is concerned. The amount of doe 
to the plaintiff will be taken as given in 
column 3 for each of these years at page 8. 
The cross-appeal is dismissed with costs 

As the appellant has failed with regard to 
the major part of the claim which he made 
in this appeal, the proper order for coats will 
be that the appellant will receive from and 
pay costs to defendants 2 and 3 as betweei^ 
himself and defendants 2 and 3 in proportion 
to their success or failure in this Court. The 
order for costs passed by the lower Court is 
not being disturbed. 

Das J. —1 agree. 

v.B. Appeal partly allowed. 

[Gase No, 64.] 

A. 1. R (33) 1946 Patna 160 

Faze Ali 0. J. and Bay J. 

Chander Singh and others—Appellanti 

V. 

Kamalpore Co-operative Society — 

Respondents. 

Appeal Nos, 214 and 245 of 1944, Decided on 
24(h August 1945, from order of Sub-Judge, Gaya, 
D/- 15th May 1944. 

(a) Bibar and Ortssa Co-operative Societies 
Act (6 (VI] of 1935), Ss. 32, 63, 48 and 54 ^ , 
Applicability of Ss. 32 and 63 ~ Award in 
favour of society in respect of debt due from 
member—S. 32 does not apply — S. 63 applies 
and limitation is governed by Limitation Act. 

The words “debts of a registered society” in 
B. 32 clearly mean debts owed by the society and > 
not the debts owed to the society. Thus, S. 88 
refers only to cases where the society is a debtor 
and not to oases where it is a creditor. It refers to 
the cases of the type referred to in S. 54. In each 
oases the liability of tbe estate of the deceased 
member continues only for a period of two years 
from date of bis decease. [P 168 C1) 

On the other band S. 63 applies to cases of debt 
due to a society by a member. Section 63 clearly 
means that the period of limitation prescribed in the 
Limitation Act for suits in regard to debta will be^ 
the period which will apply to claims made by tta 
society to enforce its debts but the period wiU 
computed from the date when the member of tb® 
society who is liable for the debts in question, ditf 
or ceases to be a member. CP 152 0 91 

A mortgage award was passed in favont 
society in 1942 in respect of a mortgage-deb* do® 
to the society from a member who di^ in 1937 * ^ 
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Held that S. 63 applied* The liability of the 
taembec had not been extinguished under the 
Limitation Act and the award was not without 
iurisdietion. [p 152 C 2] 

(b) Bihar and Orissa Co-operative Societies 
Act (6 [VI 3 oi 1935)» Ss. 32 and 63 — Previous 
award against member oi society in respect of 

different debt and different kind of liability _ 

Decision in award held could not operate as 
rea judicata — Civil P. C. (1908), S. 11* 

B was a member of a co-operative society. In 
respect of a debt due from the society to the 
Central Co«opeiative Bank an award was passed in 
favour of the bank for recovering the debt from B 
as member of the society* But it was held by the 
revenue Coart that under S. 32 the claim of the 
bank was barred by limitation and the estate of 
B was not liable for the debts due by the society 
as the award was passed more than two years after 
the death of B in 1987* Subsequently the society 
obtained a mortgage award in 1942 in respect of a 
mortgage executed by B in its favour; 

Held that as the previous award was with refer¬ 
ence to a totally diflerent debt and the liability of 
*B was a different kind of lialibity the decision in 
the previous award could not operate as res judicata 
in the proceedings in respect of the subsequent 
award* (p 152 0 2] 

C. P 

(’44) Chitaley, S. 11, N. 28, Pt. 26. 

(’41) Mullft, Page 71, Note “Liability . . . title.” 

Baldeva Sahay, Oirishnandan Sahay Sinha 
andjamuna Prasad Chaudhury — 

lor Appellants, 

K. Dayal —. for Respondents. 

Fazl All C« J. — These are two miscel¬ 
laneous second appeals arising out of an exe. 
cation proceeding and the points involved in 
them will be clear from the following brief 
statements of facts. One Sito Singh, who 
is the father of appellant l and uncle of the 
other appellants, was a member of the Eamal- 
pura Co-operative Society. This society owed 
money to the Central Co-operative Bank of 
Kawadah and, on the basis of this debt, the 
Assistant Registrar of the Co operative Socie- 
ties passed an award in favour of the Bank 
for recovering the amount due to the Bank 
from the members of the Society, the extent 
of the liability of each member for this debt 
being specihed in a schedule attached to the 
award. The award was put in execution in 
the certificate Court, but the certificate 
officer found that inasmuch as Sito Singh 
had died two years before the requisition 
for certificate was made, the claim of the 
Bank against that individual member of the 
Society was barred under s. 82 , Bihar and 
Orissa Co-operative Societies Act. This deci¬ 
sion was ultimately upheld by the Revenue 
Court, It appears that Sito Singh had exe¬ 
cuted two mortgage bonds in favour of 
the Eamalpura Co-operative Society on 
9Snd August 1928 and on 24th June 1927 res¬ 


pectively. In connection with these bonds 
the Assistant Registrar passed mortgage 
awards in 1942 for the recovery of Rs, 564-4-0 
and Rs. 439-9-0 respectively besides future in¬ 
terest against the appellants. The awards 
were put in execution in the Munsif’s Court 
at Gaya and two execution cases were 
started against the appellants. In these two 
cases the appellants contended that both the 
mortgage awards were ultra vires and with, 
out jurisdiction and the liability of the estate 
of Sito Singh, the deceased member of the 
Society, bad ceased two years after his death 
which occurred on 17-1-37. It was contended 
that inasmuch as the awards were passed 
nearly five years after the death of Sito 
Singh, the claim of the society was barred 
by limitation and there was no dispute 
within the meaning of s. 48, Co-operative 
Societies Act, to enable the Registrar to pro. 
nounce an award. Other objections were 
also raised by the appellants but it is un- 
necessary to refer to them because they have 
not been pressed in this Court. The Munsif 
overruled the objections and bis decision was 
upheld on appeal by the Subordinate Judge. 
Hence these miscellaneous second appeals. 
The first point to be determined is whether 
the Assistant Registrar had any jurisdiction 
to pass the mortgage awards which are 
under execution. The learned advocate for 
the appellants relies on s. 82, Co-opera¬ 
tive Societies Act, to support the view that 
the Registrar’s award is without jurisdiction. 
This section runs as follows: 

“The liability of a past member or of the estate 
of a deceased member for the debts of a registered 
society as they existed on the date of his ceasing 
to be member or of his decease, as the ease may 
be, shall continue for a i«riod of two years from 
such date.” 

It is contended that the Registrar had no 
jurisdiction to deal with the two mortgages 
since in view of this provision Sito Singh’s 
estate had ceased to be liable two years after 
his death. In this connection a reference to S .48 
of the Act seems to be necessary. This section 
provides that if a dispute arises among the 
classes of persons mentioned in the section, 
such dispute shall be referred to the Regis- 
trar. The explanation to the section makes 
it quite clear that a claim by a registered 
society for any debt or demand due to 
it from a member, past member, etc., is 
a dispute touching the business of the 
society. The proviso to the section, how¬ 
ever, states that no claim against a past 
member or the estate of a deceased mem¬ 
ber shall be treated as a dispute if the 
liability of the past member or of the estate 
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of the deceased has been extinguished by 
virtue of s. SQ or s. C3. It is contended that 
in the present case the liability of Sito Singh 
and bis estate was extinguished by S. 32 and, 
therefore, there was no dispute to be referred 
to the Registrar under s. 48 and conse¬ 
quently the awards were without jurisdiction. 
This argument is based upon a misap- 
prehension as to the exact meaning of S. 82. 
The crucial words in the section are “debts 
of a registered society”, which clearly mean 
the debts owed by the society and not the 
debts owed to the society. Thus, s. 32 refers 
only to those cases where the society is a 
debtor and not to those where it is a credi¬ 
tor. Under s. 54 all sums due from a regis¬ 
tered society to Government and all sums 
recoverable from a registered society under 
certain sections of the Act may be recover¬ 
ed hrstly from the property of the society; 
secondly, in the case of a society, the lia¬ 
bility of the members of which is limited, 
from the members, past members or estates, 
of deceased members or their sureties subject 
to the limit of their liability; and, thirdly 
in the case of other societies from the 
members, past members, or estate of deceas¬ 
ed members or their sureties to such extent 
or in such proportion as may be determined 
by the Registrar. This section makes it 
clear that the sums due from the society 
may be recovered in certain cases not only 
from the property of the society, but also 
from the estate of deceased members. Sec- 
tion 82 in my opinion refers to the cases 
of this type and provides that in such cases 
tbe liability of the estate of the deceased 
member shall continue only for a period 
of two years from such date. This sec¬ 
tion was therefore directly relevant to the 
previous dispute which arose between tbe 
Co-operative Bank of Nawadah and the 
Kamalpura Co-operative Society and it 
was accordingly held that the estate of 
Sito Singh could not be held liable as 
the liability was sought to be enforced more 
than two years after his death. Tbe present 
case, however, is not a case in which the 
liability of the estate of deceased person is 
to be determined in connection with the 
“debts of the society." This is a case in 
which its liability is to be determined in 
connection with certain debts which the 
deceased member owed to the society. Such 
a case will be governed by S. 63 of the Act 
which provides that : 


society by a member thereof shall be oompated 
from tbe date on which snob member dies or 
ceases to be a member of the society.” 

The language of this section clearly bringal 
out the distinction between the expresaoia 
“debts of a society" and “debts due to^ 
society," the section being clearly applicabla 
to cases belonging to the latter category, 
such a case, according to tbe section, tha 
period of limitation is to be computed from 
the date on which the member dies. It naa 
contended before ua that the Co-operatiTa 
Soceities Act is a self-contained Act and^ 
the Limitation Act has no application ta 
cases arising under it. In my judgment the| 
section clearly means that the period of 
limitation prescribed in the Limitation 
Act for suits in regard to debts will be 
tbe period which will apply to claims made 
by the society to enforce its debts, bnt the 
period will be computed from the date of 
the death of the members of the soceity who 
are liable for the debts in question. If this 
interpretation is correct, it cannot be said that 
the mortgage-debts which are the subject of 
tbe mortgage awards were barred by limita¬ 
tion at the date when the award was pro¬ 
nounced. Tbe award was. therefore, a good 
award and cannot be challenged in an execu¬ 
tion proceeding. It was also contended by tbe 
learned advocate for the appellant that tb^ 
decision in the previous case by which it 
was held that the estate of Sito Singh wat 
not liable for tbe debts due to the Go-opera, 
live Bank of Nawadah from the Kamalpura 
Co-operative Society operated as res judi¬ 
cata and in this view tbe Registrar had no 
jurisdiction to pass an award. This argu¬ 
ment also does not appear to me to be 
sound. Tbe previous award was with refer 
euce to a totally different debt and tbe 
liability of Sito was a different kind on 
liability. In the previous dispute be wae 
sought to bp made liable as a member of 
the society. In the present dispute he baa 
been made liable as a mortgagor and as aj 
debtor of tbe society. In these circumstanoeaj 
there can be no question of res judicata. In 
my opinion tbe order of the Court below ifl 
correct and I would accordingly diacai® 
these appeals with costs. 

Ray J. — I agree. 


g.n./d.h. 


Appeals dismissedi 


“Notwithstanding any of the provisions of 
tbe Indian Limitation Act, the period of limitation 
for debt inoluding interest due to a registered 
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Pazl Ali C. J. and Rat J. 

Sunder Koeri and another _ 

Plaintiffs—Appellants 

V. 

Commissioner of Sasaram Munici. 
pality — Defendant — Respondent. 

Appeal No. 122 of 1944, Decided oo 23rd August 
1945, from appellate decree of Add. Sub-Judge, 
Arrah, D/. 20th December 1943. 

(a) Bihar and Orissa Municipal Act (7 [VII] 
of 1922), S. 82 (1) (a)—Joint Mitakashara family 

— Individual members if can be separately 
assessed under S. 82 (1) (a). 

A joint Mitakashara family is one entity and if 
the entire income of the family is derived from joint 
property and there are no separate earnings of the 
individual members then the individual members 
cannot beseparately assessed to personal tax under 
S. 82 (I) (a). If the members of the joint family 
have separate earnings they can be separately 
assessed to personal tax under S. 82 (1) (a). 

CP 153 C 2] 

(b) Bihar and Orissa Municipal Act (7 [VII] 
of 1922), S. 82 (1) (a)—Joint Mitakshara family 

— Finding that members have separate earn- 
ings is one of fact and binding in second appeal 

— Civil P. C. (1908). S. 100. 

A finding that the individual members of a joint 
Mitakshara family have separate earnings is one 
of fact and is binding in second appeal in the 
absence of any ground taken in the grounds of 
appeal that the finding is baaed upon no evidence 
at all. [P 154 c 1) 

C. P. C.— 

(’44) Chitaley, S. 100, N. 28 Pt. 3, N. 62. 

D, N. Varnta — for Appellants. 

Sarjoo Prasad and Rajani Kant Sinha — 

for Respondent. 

Fazl Ali C. J. — This appeal arises out 
of a suit instituted by the plaintiff.appel. 
lanta for a declaration that the assessment 
of a personal tax under s. 82 (i), cl. (a), 
Bihar and Orissa Municipal Act, upon them 
by the Municipal Oommissioners of Sasaram 
was illegal and ultra vires. The suit was 
decreed by the trial Court but has been dis¬ 
missed by the lower appellate Court and 
lienee this second appeal. Plaintiffs l and 
3 are full brothers and they have been 
found to be members of a joint Mitakshara 
family. The case of the Municipality was 
that the plaintiffs were separate and resid. 
ed in two separate holdings and bad separate 
income. They also resisted the suit on the 
ground that the civil Court bad no jurisdic¬ 
tion to disturb the assessment. On a reference 
to the municipal record of the case it ap- 
pears that there are two separate holdings, 
one bearing No. lis and another bearing 
No. 117. One of the plaintiffs has been 
ft S flomo d by the Municipality with a personal 
1946 P/20 & 21 
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tax of Rg. 9 by reason of his occupation of 
one of the holdings and the other has been 
assessed at Rs. 6 . per cent, by reason of his 
occupation of another holding. The Munsif 
held that because the plaintiffs belonged to 
a joint Hindu family, there cannot be any 
separate assessment under s. 82 (l), cl. (a). 
The learned Subordinate Judge has arrived 
at two alternative conclusions. In the first 
place, he has held that “the two plaintiffs 
though joint have undoubtedly separate earn, 
ings.” The second conclusion is expressed 
in these terms ; 

“Assuming however that the plaintiffs are joint 
in business and property and they have no sepa¬ 
rate earnings of their own, still they would be 
liable to separate assessment of personal tax under 
the clear provision of law enacted in S. 82 ( 1 ), cl. 
(a) of the Bihar and Orissa Municipal Act.” 

It must be stated at once that the second con- 
cluaion of the learned Subordinate Judge is 
wrong in law. Section 82 provides among 
other things that the Commissioners may im- 
pose within the limits of the Municipality a 
tax upon persons in sole or joint occupation of 
holdings within the Municipality according 
to their circumstances and property within 
the Municipality. The view expressed by 
the learned Subordinate Judge is that the 
joint family is not a person and, therefore, 
individual members of such a family may be 
separately assessed; but it seems to me to be 
quite clear that if they have no separate 
income and no separate earnings, they can. 
not be so assessed. The joint family is 
one entity and if the entire income of the 
family is derived from joint property and 
there are no separate earnings of the indivi¬ 
dual members then the individual members 
cannot be assessed under 8.82 (i), cl. (a). 
The question, however, remains as to the 
effect of the finding of the learned Subordi¬ 
nate Judge (the lower appellate Court) that 
the plaintiffs, though joint, have separate 
earnings. In my opinion, the words of the 
section are broad enough to permit assess, 
ment of members of a joint family having 
separate earnings. But the question which 
was raised by Mr. Varma, the learned advo- 
Gate for the appellant, was that in the pre¬ 
sent case there was no evidence before the 
learned Subordinate Judge to enable him to 
come to the conclusion that the plaintiff’s 
bad separate earnings. In arriving at his 
finding, the learned Subordinate Judge 
simply says that he is driven to that conclu- 
sion as 

"otberwlM they (the plaiotiffa) cannot be imagined 
to maintain themselves and their family mem- 
bers on an insignificant income from 12 bivhas 
of land only.” 



154 Patna Kamakshta Narain Singh v. Bhueamull ('OfeaWer/i J’j A.LR. ^ 


It is pointed out that the khatians which 
have been filed in this case show that they 
have a little more than 12 bighas and it is 
further contended that the inference drawn 
by the learned Judge from the circum. 
stances to which he refers is unwarranted. If 
there had been no evidence at all in this case, 
I would have been inclined to accept this 
contention, but there is no special ground 
taken in the grounds of appeal that the find, 
ing is based upon no evidence and on look, 
ing into the record of the case I find that at 
least one of the witnesses examined on behalf 
of the Municipality has stated that the two 
plaintiffs have separate earnings. In these 
jcircumstances, I am compelled to hold that 
’the finding arrived at by the learned Subordi. 
,nate Judge is a finding of fact and is bind, 
ing on this Court and though the learned 
Subordinate Judge has taken a wrong view 
on the first question, this appeal fails on the 
ground that the two plaintiffs have been 
found to have separate earnings. I would 
accordingly dismiss this appeal, but there 
will be no order for coats. 

Ray J.—I agree. 

G.n./d.h. Appeal dismissed. 


[Case No, 66,) 

A. 1. R. (33) 1946 Patna 154 
Chatterji and Shearer JJ, 
Raja Kamakshya Narain Singh — 

Plaintiff—Appellant 

V. 

Bhuramull and others—Defendants 

— Respondents. 

Appeal No. 128 of 1942, Decided on 11th Jana- 
ary 1945. from original decree of Addl. Salv 
Judge, Hazaribagh, D/. 9th June 1942. 

(a) Civil P. C. (1908), S. 34—Interest before 
suit when can be allowed—Lessor paying cess 
which lessees were bound to pay under lease— 
No provision in lease for payment of interest 
on cess—Suit to recover amount paid by les- 
sor—Case is one of wrongful detention of 
money—No interest prior to suit can be 
allowed. 

In the absence of any usage or contract, express 
or implied, or of any provision of law to justify the 
award of interest for the period before the institu- 
tion of the suit interest for that period cannot be 
allowed by way of damages for wrongful detention 
of the plaintiff’s money: (’38) 25 AIR 1938 P. C. 
67, Foil. [P 156 C 2] 

The lessor had to pay cess which was assessed 
on the leasehold properties and which the lessees 
were under the terms of the lease bound to pay. In 
the suit by the lessor against the lessee to recover 
the amount of cess the lessor claimed interest 
prior to suit : 

Held that (1) as there was no provision in the 
lease for payment of interest no interest pcrior to 


institution of the suit conld be claimed ontbebads 
of contract; nor could interest on cess be allowed 
on equitable grounds under the proviso to 8 . 1 , 
Interest Act, as the case was one of wionghi 
detention of money. The plaintiff, therefore, wu 
not entitled to interest on cess prior to the iogiitn. 
tion of the suit: Case law discussed. [P 156 G 3; 

F 156 0 3] 

( 2 ) as regards interest from the date of the eoi^ 
the position was different. The matter was gorem. 
ed by S. 34, Civil P. C., which gave complete dh* 
cretioD to the Court to award pendente lite interest, 
Having regard to the fact that the ol^ for 
cess which was being allowed extended over a long 
period from 1918-19 to 1938-39, the Conrt ought 
to allow pendente Hie interest. [P 155 C 8 ; 

P 156 0 2} 

Q _ 

(•44) Chitaley. S. 34, N. 6 ; N. 3 Pt. 1. « 

(’41) Mulla, Page 143 ”N. Interest...Suit”; Page 
144 Pt. (b). 

(b) Limitation Act (1908), S. 6 —Plaintiff dis¬ 
qualified proprietor—His estate under Court 
of Wards—Plaintiff cannot claim benefit of 
Section 6 . 

The fact that the plaintiS was a disqualified 
proprietor whose estate was under the manage¬ 
ment of the Court of Wards will not save li^* 
tation under S. 6 : (’18) 5 A. I. R. 1918 P. 0.180, 
Eel. on. [P 157 C IJ 

Limitation Act— 

(’42) Chitaley, S. 6 , N. 23 Pt. 8 . 

(’36) Rustomji, Page 123 Pt. 2. 

(c) Bengal Cess Act (9 [IXJ of 1880) as amen¬ 
ded by Bihar Act (2 of 1936), S. 72—Underlease 
lessee to pay cess that might be assessed-- 
Lessor paying cess and seeking to recover 
same from lessee—That cess was not imposed 
in accordance with law is no defence to les¬ 
sor’s claim. 

- Under the terms of the lease the lessee was to 
pay cess that might be assessed by Government. 
The assessed by the Government was paid 

by the lessor who filed a suit to recover the same 
from the lessee: 

Seld that the plea that the lessee was not liable 
under the lease to ^y cess to the plaintiff unless 
the assessment was in accordance with the provi. 
sions of law was not open to the lessee as undtf 
the lease the lessee was required to pay oe» 
that might be assessed. As cess was assessed 
by Government and the same was paid by the 
lessor, the lessor was entitled to recover the same 
from the lessee. [p 157 C 3} 

L. K. Jha and Shamhhu Prasad Singhs 

for Appellant* 

Dr. D. N. Mitter and S. C. Mueumdar — 

for Respondents. 

Chatterji J. —This is an appeal by tbe 
plaintiff in a suit for recovery of royalhr* 
cess and income-tax said to be payable by 
the defendants in respect of 246 bighas 7 ob. 
of coal lands under two leases dated 
October 1912 and 27th February 1922 held by 
the defendants under the plaintiff. 
claim in respect of royalty was Bs. 3678 - 6-1 
besides interest, for the X)eriod from Septem¬ 
ber 1987 to July 1940. The claim in respect 
of cess was Bs. 4064, besides interest, for 
period from 1917-18 to 1938.89. The olahn in 




Kamakshya Narain Singh v. Bhuramull (Chatterji J.) Patna 156 


respect of income-taz was bs. 26,717.4.0, 
besides interest, for the period from 1917-18 
to 1938-39. 

The first lease dated 3i'd October 1912 
was executed by the plaintiff’s grandfather 
in respect of 200 bighas. The second lease 
dated 27th February 1922 was executed in 
respect of 46 bighas 7 ch. during the minority 
of the plaintiff by the Court of Wards which 
was in charge of his estate till 10 th 
August 1987 when he attained majority. The 
plkintiff’s case is that the defendants did not 
pay the royalties reserved in the leases from 
September 1937 to July 1940,and that they did 
not pay cess and income-tax, according to the 
stipulation in the leases from 1917-18 to 1938- 
89. To save limitation, the plaintiff alleged 
that his estate was under the Court of Wards 
since his father’s time till loth August 
1937 when the plaintiff attained majority, 
and, therefore, limitation should run from 
that date. The present suit was brought on 
9th August 1940. 

The defendants denied the claim of the 
plaintiff and pleaded limitation. They also 
pleaded that the suit was not maintainable 


as the claim was in respect of two aeperate 
leases. 

The learned Subordinate Judge who tried 
the suit decreed the claim for cess, except for 
the period 1917.18,1918-19 and 1936.37 to 1938- 
89. He also slightly modified the rate at 
which cess was claimed. The claim for 1917 . 
18 and 1918-19, which related to the plain, 
tiff's father’s time, was dismissed on the 
ground of limitation. The claim for 1936.37 
to 1988-89 was dismissed on the ground that 
the cesses in respect of these years were not 
assessed according to the provisions of the 
amended s. 72, Cess Act (2 [ii] of 1936), and, 
t^refore, the payments made by the plain- 
Wff In rMpect of these years were voluntary, 
^e claim for interest on cess was disallow- 
M. The claim for royalty was sutetantially 
decreed. The claim for income-tax was alto¬ 
gether dismissed. 

preferred this 
royal. 

defendants filed cross ohjec. 

tUhowever, 
the plaintiff pressed his claim only with 

regard to cess and. interest on cess. The 

K. Jha on 

tehalf of the appeUant is that the learned 
oubordinate Judge was not justified in dis¬ 
allowing interest on cess, and at any rate 
he should have allowed interest from the 
date of the suit. Under the terms of the two 
leases, Bxa. i and 1 (a), dated 8rd October 


1912 and 27th February 1922 respectively, the 
lessees were required to pay 

“cess, tases and other impositions which now 
are or may at any time hereafter daring the con¬ 
tinuance of this lease be assessed or imposed on the 
said lands and premises*’’ 

There is no provision for payment of inter, 
est on cess in either of the leases. There, 
fore, no interest for the period before the 
institution of the suit can be claimed on 
basis of contract. In 65 I. a. 66^ their Lord- 
ships of the Privy Council held that in the 
absence of any usage or contract, express or 
implied, or of any provision of law to justify 
the award of interest for the period before 
the institution of the suit, interest for that 
period cannot be allowed by way of da- 
mages for wrongful detention of the plain, 
tiffs money. That was a suit brought by 
the plaintiff as a contractor against the 
Bengal Nagpur Railway for recovery of 
the price for the work done by him. But the 
principle laid down in that case is of 
general application. Referring to the Inte¬ 
rest Act (32 CxxxiiJ of 1839), their Lord, 
ships said : 

"Under the Interest Act, 32 [XXXII] of 1839, 
the Court may allow interest to the plaintiff if tlie 
amount claimed is a sum certain which is payable 
at a certain time by virtue of a written instru- 

“lent.The Interest Act, however, contains a. 

proviso that ‘interest shall bo payable in all cases 
in which it is now payable by Jaw.’ This proviso 
applies to cases in which the Court of Equity exer. 
cises jurisdiction to allow interest.” 

In other words, their Lordships pointed 
out that the Court might award interest 
under the above.quoted proviso to s. i, 
Interest Act, where equitable jurisdiction 
could be invoked. Mr. Jha contends that in 
the present case interest should be allowed 
on equitable grounds. But I cannot find 
what equitable grounds there are. Under 
the terms of the leases the defendants were 
required to pay cesses which were to be 
assessed by the Government. The plaintiff 
was assessed with cess on the entire income 
derived from his estate. He had to pay the 
cess which was assessed on these leasehold 
properties, and it is this cess which he seeks 
to recover from the defendants under the 
terms of leases. The defendants could not 
know what amount the plaintiff actually 
paid and when he paid, unless the plaintiff 
informed the defendants. On these facts 
there is obviously no equity on the side of 
the plaintiff. If in this case interest were to 
be allowed on the ground of equity, then in 

1 . (’38) 25 AIR 1938 P. C. 07 ; I. L. R. (1938) 2 
Oal. 72:82 8.L.R. 874:66 I. A. 66:173 I. O. 15 
(P. 0.), B. N. By. Co., Ltd v. Buttaoji Ramji. 
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every case of wrongful detention of naoney, 
interest could be allowed, which would be 
quite contrary to the principle laid down 
by the Privy Council in the above case. 
Mr. Jba relies on the earlier decisions of the 
Privy Council in 5 I. A 31,*; 22 I. A. 199* 
and 43 I. A. 294.^ In the hrst case their 
Lordships, referring to the above quoted 
proviso to S. 1 , Interest Act, held that 
interest could be allowed on naesne 
profits, having regard to “the state of the 
law and the practice in India independent* 
ly of the statute." It will not be out of 
place to mention here that according to the 
definition of “mesne profits” in the present 
Civil Procedure Code, it includes interest. 
In the second case, their Lordships bad to 
deal with a bond which provided for pay. 
ment of the principal in two years with inter¬ 
est, but omitted to provide for interest after 
the expiration of the two years. The question 
arose whether the plaintiff was entitled to 
interest beyond two years. Their Lordships 
held that for the subsequent period the plain, 
tiff was entitled to interest as damages for 
non-payment at the due date. In the third 
case; certain heirs of a deceased Muhamma- 
dan sued his widow, who was in possession of 
her husband’s estate in lieu of her dower, 
for the taking of accounts and for recovery 
of possession of their shares in the estate in 
case the dower debt was found to be dis. 
charged. The widow in her defence claimed 
interest on her dower. Their Lordships 
held that she could not be made to account 
for the profits of the estate without being 
allowed reasonable compensation for for¬ 
bearing to enforce her right to the dower 
debt; this compensation was to be calculated 
on the basis of an equitable rate of interest. 
Thus the facts of these cases are quite 
distinguishable. In any view, we cannot go 
behind the later decision in 65 I. A. 66^ to 
which I have already referred. 

It is suggested by Mr. Jha that their 
Lordships of the Privy Council kept the 
matter open in ft still latsr 0ftS6» 66 I. A* 12. 
But in this case their Lordships, referring 
to the earlier decision in 65 I. A. 66,^ said ; 

2. (’78) 3 Cal. 654: 6 I. A. 31:3 Sar. 782: 3 Suthec 
495 (P. O.), Hutropersaad Roy Chowdbry v. Sha- 
mapereaud Roy Chowdbry. 

3 . (-95) 17 AU. 611 : 22 I. A. 199 : 6 Sar. 624 
(P. 0.), Ohajmal Das v. Brijbhokan Lai. 

4. ('16) 3 AJ.B. 1916 F. C. 46 : 38 All. 581 ; 43 
1. A. 294 : 86 I. C. 87 (P. C.}, Hamira Bibi v. 

Zubaida Bibi. 

5. (’38) 26 A.I.R. 1938 P. 0. 292 :1. L. R. (1939) 
Ear P. O. 35 : I. L. R. (1939) Lab. 56 : 66 I. A. 
12 : 178 1. G. 425 (p. 0.), Qokal Chand Jagan 
Nath Firm v. Nand Bam Das Atma Ram. 


“Their Lordships will not repeat what wastim 
said. In the present case no oastom has Imjh 
shown for treating the debt as a debt in eqaity to 
which equitable rules as to recovery- of inteiert 
can apply.” 

Thus their Lordships afiSrmed the m n w 
principle. Mr. Jha also relies ontbelatof 
decision of this Court in 20 Pat. 163,* wfaidi 
was decided by Harries C. J. and Dbavls 
J. That was a suit for compensation brooghi 
by one cosharer against another who yiu 
in exclusive possession of lands held in 
common. It was held that the plaintiff tif&B 
entitled to interest on the compensation 
allowed. Dhavle J., who dealt with all the 
previous cases including 65 I. A. 66,^ pointed 
out that there is hardly any distinction 
between mesne profits and compensation as 
between coaharers. His Lordship said : 

“But the differeuoe between mesne profits and 
compensation in the case of cosharers tends on 
occasion to be very fine indeed.” 

As I have already pointed out, the present 
definition of mesne profits in the Civil Pro¬ 
cedure Code includes interest and even under 
the old law interest used to be allowed on 
mesne profits. For the aforesaid reasons I arol 
of opinion that the plaintiff is not entitled td 
interest on cess prior to the institution of 
the suit.' As regards interest from the date 
of the suit, however, the position is different- 
The matter is governed by S. 84, Civil P. 0., 
which gives complete discretion to the Ooutl^ 
to award psndente life interest. The learned 
Subordinate Judge has not said anything 
regarding psnd6ttt6 lits interest. Having 
regard to the fact that the claim for cese 
which is being allowed extends over a long 
period from 1918-19 to 1938-89, I consider 
that the Court ought to allow pendente lit^ 
interest. It is argued by Dr. D. K. Mitte^ 
on behalf of the respondents that in the 
grounds of appeal no objection has been 
taken with regard to pendente life interest 
nor b^ court-fee been paid on such interest. 
As regards court-fee the appeal has been 
valued at Rs. 9153-6-4 the bulk of wbiob 
includes interest. Ground No. 11 of the 
memorandum of appeal covers the entire 
interest. 

The next point is whether the plaintiff i® 
entitled to cess for the period 1917-18,1918-18 
and 1936.87 to 1938-89. So far as the cess fo* 
1917-18 is concerned, it was paid during tb® 
lifetime of the plaintiff’s father, who wss 
then a minor. Ho attained majority oB 
6th April 1919, but he died on lOth 
1919. Limitation in respect of the cess 
1917-18 would, therefore, run from 6th Apr^ 

6.“(’41) 28 AIR 1941 Pat 90 : 20 Pat. 163 : 

I. C. 466, Raj Banjon Prasad v. Khobari !»• 
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thereof for the last three years for which accounts 
have been made up.” 


1919. It is true that the Court of Wards 
wbloh bad already been in possession of the 
estate during the plaintiff’s father's minority 
continued in possession without any break 
until the plaintiff attained majority. But 
this faot is of no avail to the plaintiff. The 
point is settled by the decision of the Privy 
Council in 46 1 . A. 60 .^ The claim for 1917-18 
is obviously barred. As regards the cess for 
1918*19, the learned Subordinate Judge al¬ 
together overlooked the fact that the pay. 
ment of this cess was made on I6th February 

1920, after the death of the plaintiff’s father, 
when the Court of Wards was in possession 
on behalf of the plaintiff. Limitation for the 
cess in respect of 1918.19 therefore, will run 
from the date when the plaintiff' attained 
majority. The suit being brought within 
three years from that date, the claim for 
1916-19 must be held to be within time. It is 
argued by Dr. D. N. Mitter that it has not 
been found by the learned Subordinate Judge 
that the payment in fact was made on I6th 
February '1920. In sch. B to the plaint, a 
detailed account of the dates of payment of 
the cesses is given. The plaintiff also pro. 
duoed the chalans in support of bis claim. 
There is nothing on behaU of the defendants 
to suggest that the payment in respect of 
1916-19 was made on any other date. It must, 
therefore, be taken that the payment was 
actually made on I6th February 1920. The 
amount of cess for 1916.19, as found by the 
Subordinate Judge, is Rs. 28.11-0. 

Then as regards the cesses for 1986-37 to 
1988-89, the learned Subordinate Judge was 
palpably wrong in dismissing tbe plaintiff’s 
claim. The reason given by him is that S. 72, 
Cess Act, was amended in 1986, but cess was 
levied on the plaintiff under old 8 . 72, and, 
therefore, “the assessment was illegal and the 
payment of the cess by tbe plaintiff was 
voluntary payment.” Under the old s. 72 
notice was to be served in the form in sch. e 
on the owner or occupier of every mine 
requiring him to submit a return of tbe net 
annual profits of the property. Under the 
next snb-s. ( 2 ) of tbe section notice is to be 
given in the form in sch. EB requiring tbe 
owner or occupier of wvery notified mine to 
submit a return showing 

” (a) tbe Bonoal despatohea of ooel and coke from 
nuh mine oaloalated on the average of tbe annual 
despatohea of ooal and ooke therefrom for the last 
three years for whioh accounts have been made op, 
and (b) the annnal net profits from snch mine oal- 
oolated on the average of tbe annnal net profits 

7. (’18) 6 A. 1. B. 4916 F. 0. 180 ; 46 Cal. 694 : 
46 I. A. 60 : so I. 0. 202 (P. 0.), Mani Singh 
.Maodhata v. Nawab of Untshidabad. 


The present case relates toanotided mine, 
and, therefore, according to the new sub.sec¬ 
tion (2) of S. 72, notice in tbe form in sch. EB 
would be necessary. The Subordinate Judge 
seems to think that no such notice was issued. 
He relies on tbe following statement of p. W. 2 
who is an accountant in tbe plaintiff’s estate: 

"The Cess Department did not issue any notice to 
the plaintiff calling on him to furnish returns show¬ 
ing despatches of minerals.” 

I very much doubt whether on this state, 
ment of p.w. 2 it can be definitely held that 
no notice was issued in the form in Sch. EE. 
But assuming that no such notice was 
issued, the fact remains that the plaintiff' 
did submit returns and the Collector accep¬ 
ted those returns and assessed cess ac¬ 
cordingly. And the plaintiff' made payments 
according to that assessment. Under the 
provisions of the leases the defendants were 
required to pay cess that might be assessed. 
It is suggested by Dr. Mitter that unless the 
assessment was in accordance with the pro¬ 
visions of tbe law, the defendants would not. 
be liable to pay cess to the plaintiff under; 
tbe terms of the leases. 1 am unable tOi 
accede to this contention. In my opinion' 
the plaintiff is entitled to recover cess for 
tbe years 1936-37 to 1938-39. The amounts for 
these years, as found by the learned Subordi. 
nate Judge, are Rs. 104-14-0 for 1936-37 Rs. 
117-7-0 for 1937-38 and Rs. 67-5-0 for 1938-39. 
1 shall now deal with cross-objection. Tbe 
point taken by Dr. Mitter is that the claim 
being in respect of two separate leases, the 
suit is not maintainable. Though there are 
two leases, it is quite clear, if they are read 
together, that they relate to tbe same mice 
and tbe second lease is supplementary to 
the first. Tbe first lease was in respect of 
200 bigbas ''within the entire boundaries of 
mouza Karmatar”, and the lands were 
described not with reference to the plots 
but with reference to the boundaries which 
were mentioned at the foot of the deed. It 
appears from tbe second lease that the first 
lease bad been granted on tbe understanding 
that if it was found to include a larger area, 
the lessees would have to take a new lease 
for such area. From the second lease it 
further appears that on measurement the 
area in possession of tbe defendants was 
found to be 246 bighas 7 ch. that is to say, 
46 bigbas 7 ch., in excess. The second lease 
shows that an additional salami was paid 
for this excess 46 bighas. The schedule 
attached to the second lease, however, gives 
a description of the entire 246 bigbas 7 cb. 
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with reference to the plot numbera and their 
respective areas, and it is not possible to 
distinguish the plots covered by the first 
lease from those covered by the second. 
Then there is the following important recital 
in the second lease: “to hold the said pre. 
niises hereby demised unto the lessees from 
the 3rd day of October 1912 for 999 years.” 
This shows that the lease was to take efifect 
from 3rd October 1912 which is the date 
of the first lease. The terms as to payment 
of royalty, cess, etc., are the same in both 
the leases. In the circumstances, it is not 
possible to hold that the suit is not main, 
tainable because it includes claims in respect 
of both the leases. The cross-objection, there- 
fore, fails and must be dismissed with costs. 

In the result, I would allow the appeal 
in part and modify the decree of the Court 
below to this extent that, besides the amount 
decreed by the Court below, the plaintiff 
will get a decree on account of cess foe an 
additional sum of Es. 313-5-0, that is to say, 
Rs. 23-11-0 for 191S-19, Rs. 104-14.0 for 1936-37, 
Rs. 117-7.0 for 1937-38 and Bs. 67-5-0 for 1938-39. 
The plaintiff will also be entitled to interest 
on the total amount of cess decreed at 6 per 
cent, per annum from the date of the insti- 
tution of the suit up to this date. Future 
interest will run on the entire decretal 
amount at 0 per cent, per annum until 
realization. The parties will get their res- 
pective costs in the appeal in proportion to 
their success. The costs in the cross-objection 
will be payable by the contesting respon¬ 
dents to the appellant. 

Shearer J. — I agree. 

G-N. Appeal partly allowed, 

[Case No. 6T.] 

A. I. R. (33) 1946 Patna 138 
Agarwala and Imam JJ. 
Kumanchand and another — Petitioners 

V, 

Emperor. 

Criminal Revision No. 725 of 1945, Decided on 
27th August 1945, from order of Sessions Judge, 
Sbababad, D/- 17tb April 1945. 

(a) Defence of India Rules (1939), Rule 81 (2), 
Proviso, clause (i)—Bihar Government Orders 
No. 11277 of 16-8-1943 and No. 14718 of 
5-11-1943 prohibiting or restricting export of 
articles from Bihar to places outside India 
cannot be given effect to. 

Under the provisions of clause (i) of the proviso 
to Rule 81 (2), as amended on 18-5-1943, a Provin- 
cial Government has no power to prohibit or 
restrict the export of^articles or things from any 
place in the Province to any place outside India. 

In so far, therefore, as the Bihar Government 


Orders No. 11277 dated 16-8-1943 and No. 14718 
dated 5-11.1943 prohibit or restrict the export of 
articles or things from any place in Bihar to 
outside India they cannot be given effect to. 

[P 169 1, 2;P160C1J 

(b) Defence of India Rules (1939), R. 3 (1) — 
Nepal is outside India.. 

Nepal is outside India within the meaning ofthe 
Defence of India Rules, B. 3 (1) read with Section 
3 (27)of the General Clauses Act, 1897. [P16001] 

Prem Lai — for Petitioners. 

Government Advocate — for the Crown. 

Agarwala J. — The two petitioners have 
been sentenced to three months rigoroos 
imprisonment each and to pay a fine of Bs. 
300 each under B. 81 (4), Defence of India 
Rules, for contravening the provisions of 
two Notifications issued by the Provincial 
Government in exercise of powers conferred 
by B. 81 ( 2 ) (a). The petitioners are traders 
residing in Nepal. On I8fch September 19U, 
at about 2 A. M. 6 bullock carts containing 
four bundles of cotton cloth and two bags 
of pulse were in course of transport into 
Nepal without permit. The cloth and pulse 
belonged to the petitioners, bat were seized 
by the police on duty on the Nepal frontier. 
The Magistrate who tried the petitioners 
was under the impression that the accused 
had pleaded guiltyv This, however, was not 
so. When the charges had been framed and 
the accused called upon to plead to them, 
they pleaded not guilty. The prosecution 
then led evidence in support of the charges, 
and, after the close of the prosecution case, 
the petitioners were questioned by the Magis¬ 
trate under s. 342, Criminal P. C. The 
question put to the petitioner Ghuni Lall 
was: “On 16 th September 1944, were you 
exporting to Nepal cloth in bullock carts 
without a permit ?” His answer was: “Yes, * 
I plead guilty. I was unaware of the restrio- 
tions.” The question put to the petitioner^ 
Kumanchand was-. “On I8th September 1944, 
were you exporting to Nepal one bundle of 
cotton cloth and two bags of pulse in bullock 
carts without a permit ?“ His answer wasi 
“Yes, I plead guilty. I was unaware of the 
restrictions.'' The answers which the peti¬ 
tioners gave to the specific questions put to 
them must be regarded merely as an adnus- 
sion of the fact, namely, that they were 
exporting cloth without a permit and notes 
an admission that such export amounted to 
an offence, for they bad already pleaded 
not guilty to the charges framed against 
them. According to the prosecution it was, 
at the relevant time, an offence for any 
person to export foodstuff from an}' district 
in Bihar to any place outside the Province 
of Bihar, or to export cloth from district in 
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Bihar to any part of Nepal without the 
written permission of the District Magia- 
trate. The prosecution relies on the Provin. 
cial Government’s Notification No. 11277, 
dated I6th August 1943, and No. 14718, 
dated 6th November 1943, respectively, the 
former prohibiting the export of foodstuff 
from any district in Bihar to any place out¬ 
side the Province of Bihar, and the latter 
prohibiting the export of cloth from any 
district in Bihar to any part of Nepal 
without the written permission of the Dia. 
trict Magistrate. These Notifications were 
issued under Rule 81 ( 2 ) (a). Defence of 
India Buies, which empower the Central 
or Provincial Government to make orders 
for regulating or prohibiting the production, 
treatment, keeping, storage, movement, trans¬ 
port, distribution, disposal, acquisition, use 
or consumption of articles or things of any 
description whatsoever. It is noticeable that 
clause (a) does dot specifically mention 
export, although, possibly, export could be 
regulated or prevented by any order pro¬ 
hibiting the movement or transport of goods. 
Prior to the issue of the two Notifications 
in question the Central Government issued 
Notification No. 6-D. c. {i9)/43, dated 1st 
May 1948, adding the following proviso to 
sub.r. (2) of R. 81 : 

*‘PrOTlded that do order made, whether before 
or after let May 1943, in exercise of the powers 
conferred by clause (a) of this sub-rule on a Pro¬ 
vincial Government shall have effect so as to pro¬ 
hibit or restrict the export from any place in the 
Province to any place outside India of any artioies 
or things.” 

The addition of this proviso to sub-rule ( 2 ) 
clarified the position with regard to the 
export of goods to places outside India by 
making it clear that the Provincial Govern, 
ment had no power to prohibit the export 
of goods from any place in the Province to 
any place outside India. It did not, how- 
ever, purport to limit the power to prohibit 
export from the Province to any other part 
of India, and there was a curious anomaly 
in the proviso. It referred only to orders 
made before or after 1st May 1948, and not 
to any order that might have been made on 
ist May 1948. This was rectified by Noti¬ 
fication NO. e-D. o. (28)/48. dated leth May 
1948, which substituted a new proviso for 
the proviso which had been added to the 
rules on Ist May. This new proviso of istb 
May 1948, was as follows : 

‘’Provided that (i) No order made, whether 
before, od or after 18tb May 1943, in exercise of 
the powers conferred by clause (a) of this sub-rule 
oa a Provincial Government shall have effect so 
M to prohibit or restrlot the export from any place 
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in the Province to any place outside India of 
artioies or things; (ii) No order made before, on, 
or after 18th May 1943, in exercise of the powers 
conferred by cl. (a) of this sub-rule on the Pro- 
vineial Government of Assam, Bengal, Bihar or 
Orissa shall have effect so as to prohibit or restrict 
the movement, transport, distribution, disposal or 
acquisition of any foodgrains or their products; 
(iii) The powers conferred by clause (b) of this sub- 
rule on the Provincial Government of Assam, 
Bengal, Bibar or Orissa shall not be exercisable in 
relation to any foodgrains or their products and 
all orders made, whether before, on or after 18th 
May 1943, in exercise of those powers shall cease 
to have effect in so far as they relate to any food- 
grains or their products.” 

The reference to clause (b) of R. 81 ( 2 ) 
in cl. (iii) of the proviso refers to the power 
conferred on the Provincial Government to 
control the price or rates at which articles 
or things of any description whatsoever may 
be sold or hired. Clause (i) of the proviso 
maintains the limitation originally imposed 
on the Provincial Government by the notifi¬ 
cation of 1st may by taking it out of 
the powers of the Provincial Government to 
prohibit or restrict the export of articles or 
things from any place outside India. It 
applied to all Provincial Governments and 
to all articles and things, but it did not 
purport to allecb orders made by a Provin. 
cial Government prohibiting or restricting 
export from a Province to any other part 
of India. Clause (ii), on the other band, 
like cl. (iii) applied only to the four 
Provincial Governments of Assam, Bengal, 
Bihar and Orissa and only to foodgrains or 
their products. The effect of it was to render 
nugatory all orders of these four Provincial 
Governments prohibiting or restricting the 
movements, transport, etc., of foodgrains, 
whether such orders purported to prohibit, 
movement, transport, etc., within a Pro- 
vince or from a Province to another part of 
India, or from a Province to any place 
outside India. 

Clauses (ii) and (iii) wore cancelled by the 
Central Government’s Notification No. 1427 
dated I4th August 1943, with the result that 
from that date the Provincial Governments 
were free to exercise all the powers con- 
ferred on them by R. 8i (2) (a) and (b), 
subject, still, however, to the provisions of 
cl. (i) of the proviso, i. e., no order of a 
Provincial Government, whether made be’- 
fore, on or after I8tb May 1943, could have 
the effect of prohibiting or restricting the 
export of articles or things from any place 
in the Province to any place outside India. 
In so far, therefore, as the Provincial 
Governments orders, no. ii 277 of I6tb August 
1948, and No. 14718 of 6th November 1948, 
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prohibit or restrict the export of articles or 
things from any place in Bihar to places 
outside India, they cannot be given effect to. 
The only question that remains to be consi¬ 
dered is whether Nepal is outside India. 
Rule 3 (i), Befence of India Rules, de- 
dares that the General Clauses Act, 1897, 
shall apply to the interpretation of the rules 
as it applies to the interpretation of a 
Central Act. Section 3 (27), General Glauses 
Act, declares that "India" shall mean 
British India together with all territories of 
any Indian Ruler under the suzerainty of 
His Majesty, all territories under the suze- 
rainty of such an Indian Ruler, the tribal 
areas, and any other territories which His 
Majesty in Council may, from time to time 
after ascertaining the views of the Central 
Government and the Central Legislature, 
declare to be part of India. This is also the 
definition of “India" in S. 3ii (i). Govern, 
ment of India Act, 1935. It was con- 
ceded that Nepal is not under the suzerainty 
of His Majesty, and we have been shewn 
no evidence that His Majesty in Council has 
declared it to he a part of India. Nepal, 
therefore, is outside India within the mean¬ 
ing of the Defence of India Rules. It 
follows that no order of the Provincial 
Government can have effect so as to pro¬ 
hibit or restrict the export of articles or 
things to Nepal. The attempt of the appel¬ 
lants, therefore, to export cloth and pulse 
to Nepal did not constitute an offence and 
their convictions and sentences must be set 
aside. The fines, if paid, will be refunded. 

As the learned Government Advocate 
suggested that there might be in existence 
an order of the Central Government cancel- 
ling proviso (i) of the notification of I8th 
May 1943, we postponed the pronouncement 
of judgment in this case to afford him an 
opportunity of ascertaining whether this was 
so*. No order cancelling the first clause of 
the proviso has been brought to our notice. 

Imam J.—I agree. 

N.S./d.H. Oonvictions set aside. 

[Case No. 68.] 

A. I. R. (33) 1946 Patna 160 
Varma akd Pande JJ. 

Girja Suri — Petitioner 

V. 

, Emperor. 

CrimiDal Rem. No. 637 of 1945, Decided on 8th 
August 1946, form order of Sessions Judge. Mon- 
gbjr, D/- 7th March 1945. 

Arms Act (1878), Ss. 19 (f) and 29_Offence 
under S. 19 (f) — Proceedings started without 


sanction under S. 29—Sanction under 8. 29 
subsequently obtained—Proceedings are nuU 
and void. 

The requisite sanction under S. 29 u a 
condition precedent for the institution of a pro¬ 
ceeding in respect of an offence under 8. 19 (i). 
Proceeding instituted without such sanction is n^ 
and void. [P 162 C 2) 

The accused was charged with an offence onder 
S. 19 (f) and was produced before the Magistrate 
on 26th June 1944. The charge sheet under S. 19 
(f) was filed on 8th July 1944. The sanction ol the 
District Magistrate under S. 29 was received on 
16th August 1944 when prosecution witnesses 
were directed to be summoned : 

Held that the proceedings against the aoonsed 
were clearly instituted without the requisite previ¬ 
ous sanction under S. 29 and, therefore, were noli 
and void: (’45) 32 A. 1. R. 1946 F. C. 16, Bel. n. 

[P 162 0 2) 

S. N. Sahay and S. Z. Mazumdar — 

for Petitioner. 

0. P. Sinlia for the Government Advocate — 

for the Grown, 

Yapma J. — This is an application on 
behalf of one Girija Sari who has been con. 
victed by a first class Magistrate of Mong- 
byr under S. 19 (f). Arms Act, and sentenced 
to eighteen months' rigorous imprisonment- 
The charge against the petitioner was that: 

"You on or about 10th June 1944, at Asarganj, 
Police Station Tatapur, were found in possessioo 
of two revolvers, two cartridges and one e<np^ 
revolver case without licence or lawful autborit;.’ 

On that day, i. e., lOth June, P. W. 1, an 
Inspector of Police, received information 
from a spy that the petitioner and others 
assembled in the house of one Sukh Nandan 
Chaudhuri at Asarganj and that they had 
arms and ammunitions in their possession. 

A raid was arranged by the police, and the 
party included the Additional Superin¬ 
tendent of Police, a Sergeant Major, a Sub- 
Inspector of Police and others. The police- 
truck left Mongbyr at 6 P. M. and reached 
Asarganj at about 7-30 P. M. They surround, 
ed the house which they wanted to riad and 
made two arrests. After the arrests they 
saw the present petitioner escaping out of 
the back door of Sukbnandan’s bouse, and t 
they rushed at him. The petitioner took out 
a loaded pistol (Ex. i) but was overpowered 
by constable Laldeo who threw him down. 
This pistol was handed over to Bagbu- 
nandan Singh, Sub-Inspector. When a searob 
was made of his person another revolve* 
(Ex. ii) was found wrapped in a shirt 
(Ex. III). An empty revolver-case was »ls® 
found in the pocket of the shirt. SofflO 
cartridges, corks besides some reddish pow¬ 
der and a knife were also found. All ^ 
materials were entered in the search hs* 
(Ex. i). AFard-Beyan (EX. 2) was drawn up 
on the basis of which the preliminary 
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vestigation started. Ultimately a charge sheet 
was submitted on 8th July 1944 . The 
trial Court accepted the evidence adduced on 
behalf of the prosecution and was of the opi- 
nion that it was not possible in the face 
of the prosecution evidence to accept tbeevi. 
dence adduced onbehalfof the defence. The 
learned Magistrate accordingly convicted the 
petitioner as already stated, and an appeal 
from the decision has been summarily dis- 
missed by the learned Sessions Judge. 

It may be mentioned that the police party 
had not obtained any warrant for the search, 
nor were there any witnesses to the search. 
This matter is of importance in view of the 
defence taken up by the petitioner that the 
whole of this story that he was in possession 
of the materials was false. It was also 
noticed by the trial Court that the peti- 
tioner was produced.before a Magistrate6f- 
teen days after his arrest and no explana. 
tion for this delay in producing the accused 
WM offered by the Police. The learned 
Magistrate suggests in bis judgment that 
perhaps the Police were exercising their 
powers under the Defence of India Rules; 
but he has himself observed that there was 
nothing on the record to show that the peti. 
tioner was detained by the Police in exercise 
of any of those powers. Apart from the ir. 
regularities already stated, it has beenpoin. 
ted out by the learned counsel for the peti. 
tioner that the procedure followed in this 
case makes the trial null and void. In order 
to appreciate this point, it is necessary to set 
out some more facts as they appear from 
the order sheet of the trial Court. On 36th 
June 1944, six persons including the present 
petitioner were received by the Magistrate 
and he ordered them to be remanded 
to bajat till 9th July 1944. On the 
same date there was a prayer by the Police 
to segregate the petitioner in tbeBhagalpur 
Central Jail for certain reasons stated by 
them, and the Magistrate directed that the 
petitioner be kept in the Court hajat till 
sufficient guard was available to escort him 
to Bhagalpur. On 89th June, the accu. 
sed persons were enlarged on bail of Bs. 400 
each. On 9th July, the date that was 
fixed on the first day, the order sheet says 
"No report received from the Sub.Inspector. 
Takid for S8.7>44. Accused as before." On the 
iOth July 1944, the order is: 

"Obarge sheet under S. 19 (f), Arms Aot,received 
against Girja Sao. To m; file for disposal. Acoa. 
sed is in Bbagalpor Jail. B. G. to issue production 
warrant against him for date fixed." 

Then on 13tb July 1944 the order is "Sum. 
mon prosecution witnesses on receipt of 
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District Magistrate's sanction. Issue produc¬ 
tion warrant to Bhagalpur Jail for 1.8.” 
On 1 st August, another Magistrate noted 
in the order sheet as follows: 

‘‘The trying Magistrate is out on tour. District 
Magistrate’s sanction not received. Ask Court Sub- 
Inspector to obtain the same before the prosecu- 
tion ease starts. Put up on 16-8.44.” 

On 16-8-44 the order is : ” District Magis¬ 
trate's sanction received. Summon prosecu¬ 
tion witnesses for 1-9-44. Accused as before.” 
The subsequent orders are the usual orders 
till judgment was delivered in the case. On 
these facts it is urged that, apart from the 
irregularities as to the search, the provisions 
of s. 29, Arms Act, have not been complied 
with. That section provides as follows : 

"Where an offence punishable under S.19,cl.(f> 
has been committed within three months from the 
date on which this Act comes into force in any 
province, district or place to which 8. 32, cl. (2) of 
Act 31 [XXXI] of 1U60, applies at such date, or 
where such an offence has been committed in any 
part of British India not being such a district, pro¬ 
vince or place, no proceedings shall be instituted 
against any person in respect of such offence with- 
out the previous sanction of the Magistrate of the 
District or, in a presidency-town, of the Commis¬ 
sioner of Police." 

According to s. 29 of the Act, therefore, 
no proceeding shall be instituted without 
the previous sanction of the District Magis- 
trate. The question is whether the proceed- 
ings were instituted in this case without 
such previous sanction. It will be noticed 
that in the present case the proceedings 
started against the petitioner on 25 th June 
1944, when he was produced before the 
Magistrate, the proceedings went on till 
ist August 1944, when the Court Sub-Ins- 
pector was directed to obtain the sanction 
of the District Magistrate, and that sanction 
was received by the trial Court not until 
16th August 1944, The case in A. i. r. 1945 
P. C. 16,^ gives us ample guidance in dis- 
posing of the point raised by the learned 
counsel. That was a case under the Drugs 
Control Order, 1943, and there the question 
arose whether on the facts of that case the 
prosecution bad been initiated without the 
sanction of the proper authority and what 
would be the effects of the sanction having 
been obtained after the proceedings had al- 
ready been started. The prosecution in that 
CMe was for contravention of the provisions 
of cl. 9 (a) and 13 (d), Drugs Control Order, 
1948. But cl. 16 of the Order lays down: 

“No prosecution lor any contravention of the 
provisions of this Order shall be institnted without 

1 . (’45) 32 AIR 1946 F. C. 16 : I. L. R. (1945) 
Kat F. C. 21 : (1946) P, C. R. 93 : 218 I. C. 
449 (F. 0.), Basdeo Agarwalla v. Emperor. 
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the previous sanction of the Provincial Govern¬ 
ment.” 

The appellant in that case was produced 
before the Chief Presidency Magistrate on 
2nd May 1944 and a chalan tinder Rr. 81 (4) 
and 121 , Defence of India Rules, was filed 
on that date. Thereupon the Magistrate made 
an order transferring the case to another 
Magistrate. Later on, on the same day, the 
appellant was brought before the Magistrate 
who adjourned the case to 16th May 1944 for 
evidence and made an order directing that the 
appellant should furnish bail of Bs. 200 to 
appear on I6th May, On 16th May it was noted 
in the order sheet that sanction to prosecute 
had not been received. Nonetheless the 
Magistrate made further orders that the case 
be adjourned to 24th May for evidence, that 
the prosecution witnesses be summoned for 
that day, and for bail as before. Against 
the entry in the order-sheet on 24th May 1944, 
a note appeared in the margin saying “sanc¬ 
tion filed” and the record proceeded that 
three prosecution witnesses had been examin¬ 
ed. Then there was a further adjournment 
order and thereafter the case proceeded in 
the usual course up to the stage of judgment. 
In such circumstances of the case, their 
Lordshipsof the Federal Court observed that, 

“It would appear that when the absence of 
junction was noted, it was considered to be a 
matter of little importance, which it could be 
assumed would be put right iu due course, and 
which should not interrupt the ordiuarj course of 
a prosecution. In our view, the absence of sanction 
prior to the institution of the prosecution cannot 
be regarded as a mere technical defect. The clause 
in question was obviously enacted for the purpose 
of protecting the citizen, and in order to give the 
Provincial Government in every case a proper 
opportunity of considering whether a prosecution 
should in the circumstances of each particular case 
be iustituted at all. Such a clause, even when it 
may appear that a technical oSence has been 
committed, enables the Provincial Government, if 
in a particular case it so thinks fit, to forbid any 
prosecution. Tbo sanction is not intended to be 
and should not be on automatic formality and 
should not be so regarded either by police or 
officials. There may well be technical offences 
committed against the provisions of such an order 
as that in question, in which the Provincial 
Government uiight have excellent reason for consi¬ 
dering a prosecution undesirable or inexpedient. 
But this decision most be made before a prose¬ 
cution is started. A sanction after a prosecution has 
been started is a very different thing. The fact 
that a citizen is brought into Court and charged 
with ao offence may very seriously affect his repu¬ 
tation and a subsequent refusal of sanction to a 
prosecution cannot possibly undo the harm which 
may have been done by the initiation of tbe first 
stages of a prosecution. Moreover, in our judgment 
the official by whom or on whose advice a sanction 
is given or refused may well take a different view 
if he considers the matter prior to any step being 
taken to that which he may take if he is asked to 


sanction a prosecution which has in fact alceadj 
been started.” 

HeferrlQg to cl. 16 of the Order, tiieir 
Lordships observed : 

”In our judgment tbe words of Cl. 16 of this 
Order are plain and imperative, and it is essential 
that tbe provisions should be observed with com¬ 
plete strictness and where prosecutions have been 
initiated without the requisite sanction, that thej 
should be regarded as completely null and void, 
and if sanction is subsequently given, that new 
proceedings should be comment^ ab initio. Only 
so can the protection intended for the oitixen be 
assured. In our judgment the prosecution in this 
case was clearly instituted without the previous 
sanction required by Cl. 16, and it is not posable 
to sever tbe proceedings prior to 24tb May from 
those occurring on and after this date. Con8e> 
quently, as when the sanction was obtained, no 
new start was made, tbe whole proceedings in this 
case are null and void.” 

In this view of the case, their Lordships 
allowed the appeal and directed that ths 
whole proceedings against the appellant be 
quashed for want of jurisdiction. In the 
case before us, 1 have already set out 
the provisions of s. 29, Arms Act, undet 
which previous sanction Of the District 
Magistrate was required to proceed against 
the petitioner under 8. 19 (f) of the Act. 
The proceedings were clearly instituted 
against tbe petitioner without the requisits 
previous sanction which was imperative. 
The proceedings started on 26 th June 1944, 
and the sanction was received on 16 th 
August 1944, and it is nob possible to sevei 
the proceedings prior to the date of the 
receipt of tbe sanction. The whole proceed¬ 
ings, therefore, in this case are null and void. 
I would, therefore, make tbe rule absolute, 
set aside tbe conviction and sentence, and 
direct that the petitioner be discharged from 
tbe bail bond. 

Pande J. — I agree. 

g.n./d.h. Rule made absolute. 


[Case No. 69.] 
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Meredith J. 

Rameshwar Lai Darolia and others 

Petitioners 

V. 

Emperor. 

Criminal Misc. No3. 295 and 296 of 1944, Decid¬ 
ed on 2nd November 1944. 

(a) Defence of India Rules (1939), R.130— 
Report in writing of facts is necessary—Re¬ 
port need not allege contravention by parfcular 
person. 

Rule 130 does not say that a charge of contra¬ 
vention must be made by a public servant before 
cognizance can be taken; it merely says that th^ 
must be a report in writing of the facts oonstitotiDg 
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such contravention. The rule does not require a 
specific report alleging contravention by any parti¬ 
cular pe^on and it is open to the judicial officer 
who receives the report to form his own opinion as 
to whether these facts constitute a contravention 
by any particular person, named, or unnamed, and 
if so to order prosecution of that person. Cogni¬ 
zance is taken of cases, not of persons. [P 163 C 2; 

P 164 C 1] 

(b) Criminal P. C. (1898), S. 526 —Grounds 
for transfer—Superior revenue officer of trying 
Magistrate expressing himself in very strong 
terms with regard to guilt of accused is suffi¬ 
cient ground. 

The High Court will not hesitate to transfer a 
case from a Magistrate who may be called upon in 
the course of the trial to differ from the views ex¬ 
pressed by his revenue superior on whose inquiry 
and report the case has been started: ('42) 29 A.I.R. 
1942 Bom. 316, Foil. [P 164 C 1] 

Cr. P. C._ 

<’41) Chitaley, S. 526, Note 6, Pt. 33. 

(’41) Mitra, Page 1710. 

Q, P. Das, Pitamber ifissir and Sambhu B. 

Pd .—for Petitioners. 

Bajkishore Pd.—for the Crown. 

Order. — Cases under Rule 8i (4), De- 
fence of India Rules, are pending against 
the petitioners in the Court of a Magistrate 
at Monghyr. These rules have been issued 
on applications of petitioners for quashing 
the proceedings, or, in the alternative, for 
transferring the cases to any district other 
than Monghyr, 

In application No. 295 the petitioner 
Ramkishun Das is the proprietor of a 
Lakhisarai firm known as Badrldas Jai- 
narain, Agents of the Calfcex Oil Co., at 
Lakhisarai. The petitioner Rameshwar Lai 
Darolia is the manager of the said firm. In 
application No. 296 the petitioner Basant Lai 
Singhania is the ex-Secretary of the Local 
Price Advisory Committee (EconomicAdvi¬ 
sory Council), Lakhisarai. The cases pending 
against them are on allegations made by the 
servant of a Barbigha firm, Messrs. Dhani- 
ram Madanmoban, licensed dealers in kero- 
sene oil, to the effect that the agents declin¬ 
ed to give them their monthly quota of 
kerosene oil because they did not agree to 
pay Rs. 20 per tin extra over the controlled 
rates, and secondly, that they kept incorrect 
accounts by entering oil supplied, in one 
register in November, and in another regia, 
ter in December, so as to make it appear 
that one delivery of oil was really two. The 
petitioner Basant Lai Singhania.is accused 
of abetting these offences by writing certain 
letters which it is said were not bona Jide 
and showed that ^e Secretary was in league 
with the firm and connived at profiteering. 

I do not wish to enter any further into 
the facts, because there is the danger that 
anything I might say, no matter how care. 
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fully worded, might tend to prejudice the 
trials one way or the other. It is enough to 
mention that allegations of fact have been 
made; and out of the several officers who 
enquired into them, some have reported 
unfavourably to the petitioners. It is, there¬ 
fore, proper that these allegations should be 
put to the test in a regular trial. In the 
case of the proprietor of the firm and the 
manager, no real ground has been put for. 
ward for quashing the proceedings. In the 
case of the ex-Secretary, however, a point of 
law has been made. Rule 130 of the Defence 
of India Rules provides that no Court shall 
take cognizance of any alleged contraven. 
tioh of these Rules, except on a report in 
writing of the facts constituting such con. 
travention, made by a public servant. As 
regards the firm and its manager, there was 
the report of the local Sub-Registrar, a Public 
Servant, and President of the Price Control 
Committee, Lakhisarai, this officer having 
made the first enquiry into the allegations. 
It is pointed out, however, that in none of 
the officers’ reports made by the several 
officers who enquired into tbe matter has 
any specific allegation been made against 
the ex-Secretary. It is contended, therefore, 
that in bis case there was no report under 
U. 130, by a public servant, and the learned 
Subdivisional Officer had no jurisdiction to 
take cognizance. 

There is, I consider, au answer to this 
contention. Though no allegation was defini¬ 
tely made by any public servant, the facts 
relating to him were reported by at least 
one of the enquiring officers, namely, Mr. 
B. N. Singh, Deputy Magistrate, in bis report 
of 26th March 1944. He stated that the 
Caltex Agent had argued before him that he 
withheld the quota of the Barbigha firm on 
the instructions of tbe Secretary, Economic 
Advisory Committee, Lakhisarai. He fur- 
ther expressed the opinion that the Secre. 
tary. Economic Advisory Council, without 
any jurisdiction whatsoever, bad disallowed 
the quotas to be issued to the Barbigha 
dealers. He said that the Secretary had 
referred to a certain circular letter on tbe 
basis of which ho had disallowed the quota, 
but that circular obviously did not vest any 
such powers in the Secretary. He did not 
definitely express the opinion that the Secre. 
tary had abetted any criminal offence, nor 
did he recommend the prosecution of the 
Secretary. In the view I take of R. 130 , 
however, that was not necessary. 

This rule does not say that a charge ofi 
contravention must be made by a public ser-l 
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vant before cognizance can be taken; it 
jmerely says that there most be a report in 
Iwriting of the facts constituting such contra, 
vention. The learned Sub-divisional Officer 
had the facts before him, and on the facts in 
the report he took the view, rightly or wrong- 
ly, that these facts disclosed abetment by the 
Secretary of contravention of the rules. 
That, in my judgment, was enough to em¬ 
power him to take cognizance. I repeat, it 
is a report of the facts that the rule makes 
necessary, not a specific report alleging con¬ 
travention by any particular person. It is, 
I think, open to the Judicial Officer who 
receives the report to form his own opinion 
as to whether these facts constitute a con¬ 
travention by any particular person, named 
or unnamed, and, if so to order prosecution 
of that person. Cognizance is taken of cases, 
not of persons. As an example of what I 
mean, a case of theft may be reported 
against persons unknown.^Once cognizance 
has been taken of this case it is open to the 
Court to proceed against any person whom 
the evidence subsequently discloses as res- 
ponsible for the theft, even though there 
may have been no report against that person 
in particular. 1 cite this merely as a hypo- 
tbetical example to make any {sic) view clear. 
My attention has been drawn to the Bombay 
case in Purushottam Devji v. Emperor 
(a. I. R, 1944 Bom. 247*). But, in my opinion, 
nothing has been laid down in that case 
inconsistent with the view I have taken. 1 
hold that there was no want of jurisdiction 
to take cognizance as against any of the 
petitioners. 

As regards the quashing of the proceedings 
the applications must fail. As regards trans¬ 
fer, the matter is different. The learned 
Subdivisional Officer in his order taking cog¬ 
nizance has expressed himself in very strong 
terms with regard to the guilt of the peti¬ 
tioners. The allegation that in this order he 
has pre-judged the c^es cannot be said to 
be without substance. The Magistrate before 
whom the cases are pending is directly 
subordinate to the learned Sub-divisional 
Officer. This is, in my judgment, sufficient 
reason why this Magistrate should not try 
the cases, and indeed why no Magistrate 
subordinate to the learnt Sub-divisional 
Officer should try these oases. A question of 
principle is no doubt involved, a principle 
which if once accepted may have wide 
repercussions. Nevertheless I have no hesi- 
tation in expressing the opinion I have just 

1. (’44) 81 AIR 1944 Bom. 247: ILR (1944) Bom. 

429. 


done. In Emperor v, Adamhhai AhdvUa. ' 
bhai (A. 1. R. 1942 Bom. 316^) it wasobseiv. 
ed by a Bench of the Bombay High Cooit 
that the High Court will not hesitate to 
transfer a case from a Magistrate who may 
be called upon in the course of the trial to 
differ from the views expressed by bis 
revenue superior on whose enquiry and 
report the case has been instituted. I wonldj 
respectfully quote as exactly expressing 
own opinion the words of Sir John Beaumont 
in that case. He says: 

“The learned Government Pleader says tb&t to 
transfer a case in each oircumstanoes is tointKh 
duce a dangerous principle. But I think thej i 
dangerous principle is the non-separation of exeoo- 
tive and judicial functions; and so far as I aia 
concerned, as long as those functions are noU 
separate, I shall never hesitate to transfer a ossa 
from a Magistrate who may be called npon in thd 
course of the trial to differ from the views express-' 
ed by his (revenue) snperior.** 

The learned Subdivisional Officer b^de^- 
tely expressed and recorded his opinioD 
that the Secretary is in league wiffi 
Agent and prepared to fabricate papers iu 
prosecution of “the common game of Berioua 
profiteering and black-marketing." He has 
expressed the opinion that the pleas taken by 
the Agent and the Secretary are all boguft 
and stated in detail his grounds for this 
opinion and one plea he expressly oharaolet- 
ises as false, and he winds np by saying that 
the materials placed before him ‘*priTna, 
facie ptoYB dishonest game on the part oi 
the proprietor of the firm Messrs. Badridarfl 
Jainarayan, Lakhisarai, and Manager Rame* J 
shwar Lai Parolia and Basant Lai Singhs* j- 
nia, the Secretary.'’ “The part played by 
the Secretary” he says “shows that be abet* . 
ted the commission of the offence by tbe | 
proprietor and the managers.” After this Uis | 
position of any subordinate Magistrate of 
the District called upon to try the case could ^ 
not but be embarrassing. 

As regards transfer, therefore, I make these 
rules absolute and direct that tbe cases be >' 
transferred to the District Magistrate of 
Patna, the neighbouring district, for disposal 
by himself or any Magistrate subordinate to 
him in accordance with law. 

G.b./d.h. Case transfei'Tsi- 



2. (*42) 29 AIR 1942 Bom. ^316 : 203 I. 0. 
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[Case No. 70.] 

A. I. B. (33) 1946 Patna 163 

Meredith J. 

Sheikh Yaruddin and others — 

Defendants—Petitioners 

V. 

B. Das — Plaintiff—Opposite Party. 

CLtU Bevn. No» 302 of 1943, D€ 0 ided on 7th 
August 1944, from order of Muosif, Ist Court, 
EUbaDgaoj, D/- 9th Juoe 1943. 

(a) Civil P. C* (1908), S. 151 and O. 9, R. 9— 
Application for restoration of suit dismissed 
for default — Application should be dealt with 
under O. 9, R* 9 — No inherent power under 
S. 151, to restore suit. 

A Court has no jarisdiotion to resort to inherent 
powers under S. 151, when there is a specifio pro¬ 
vision lor dealing with a case. Thus, a Court 
should not order the restoration of a suit dismissed 
for default, under S. 161, when the application for 
restoration can be dealt with under 0. 9, B. 9. 

[P 165 C 2] 

C. P. C.— 

(*44) Ghltaley, S. 151, N. 2, Ft. 20. 

('41) MuUa, 0. 9, B. 9. Page 640, Note 'Inherent 
power •« »for default.' 

(b) Civil P. C. (1908), S. 115 and O. 9, R. 9— 
Suit dismissed for default —^ Order restoring 
suit passed though no sufficient cause for non* 
appearance was shown by plaintiff — Case 
taking dilatory course due to numerous ad¬ 
journments — Order of dismissal coming as a 
surprise^^Keld order of restoration was justi¬ 
fied by circumstances of case — High Court 
refused to interfere in revision. 

An application under 0. 9, B. 9 was made by a 
Beoeiver plainti9 for restoration of his suit dis¬ 
missed for default. The Court found that no suffi- 
eient cause for non-appearance was shown by 
the plaintiS but nevertheless it ordered the suit to 
be restored merely because it thought that the 
estate which the Beoeiver represented could not 
equitably be penalised for the Receiver's negligence 
and justice would be better done by restoring the 
suit and compensating the defendants in costs. 
From the record of the case, it was evident that 
numerous adjournments were given to the patties 
for one reason or the other and the case had not 
proceeded to an advanced stage during the course 
of one year* On the date of the last hearing, the 
plaintiS's counsel wanted time but the application 
was rejected and he was ordered to proceed with 
the case at once. The counsel stated that be bad 
DO further instructions upon which the case was 
dismissed for default. On revision from the order 
of restoration ; 

Beld that the practice of giving adjournments 
was productive of slaoknees on the part of the liti- 
gante and, therefore, it was a soffioient reason for 
the plaintifi not being ready on the date of hear¬ 
ing. The order of dismissal was sprung as a matter 
of surprise to the plaintiS when he was lulled 
into security that the case would not be taken on 
the date of bearing. In the oiroumstaoces the 
order of restoration was proper and just. [P167 01] 
Btld further that interference in revision being 
discretionary the High Court would not interfere 
with the order which was justified in the oircum- 
stances of the case though it was not supported by 
the finding of the Court below* [P 167 0 1] 


C. P. C«— 

('44) Chitaley, 0. 9, R. 9 N. 8 and N. 13. 

C41) MuUa, O. 9, B. 9 Page 640, Note ''Suffi¬ 
cient cause." 

(c) Practice—Adjournment—Mode of grant¬ 
ing adjournments stated. 

Suits should not be fixed for hearing month 
after month when there is no prospect of their be¬ 
ing actually beard. Only sufficient work should be 
fixed each day to ensure a reasonable prospect of 
its being done. The Court itself should watch its 
diary and see that the oases are fixed accordingly. 
Where necessary, long adjournments should be 
given without hesitation, to achieve this purpose. 
There is no need to be frightened of long adjourn¬ 
ments. Better one eSeotive adjournment for six 
months than six ineffective adjournments. That 
having been done, if applications for time are put 
in, the order sheet should invariably indicate that 
they have really received the consideration of the 
Court. The grounds put forward for asking for 
adjournment should invariably be set out in the 
order-sheet and the Court's reasons for allowing 
the adjournment. If the real reason ia that the 
Court has no time, that should be stated. Lastly, 
where a suit bas unfortunately taken a long and 
dilatory course it should never be taken up for 
bearing until the parties have been given a 
Buffioieotiy long and definite warning by tho Court 
that it is really intended to take up the case on 
the next date fixed. [P 167 C 1] 

Fosin Funus and S. S. Asghar Hu%sain^ 

for Petitioners. 

S* N, Dutta ^nd A. 77. Fakhruddin — 

for Opposite Party. 

Order* — In this application the defen- 
dants to a title suit ask for revision of an 
order allowing an application under o. 9, 
R. 9, Civil P, C., by the plaintiff and restor- 
ing the suit which had been dismissed for 
default. 

The point taken is that on the learned 
Munsif’e own findings the application should 
have been dismissed. He did not find the 
necessary facts upon which an application 
under o. 9, R. 9 could have been allowed. 
Rather, on the contrary, be held that the 
plaintiff had not shown sufficient cause 
for his non-appearance when the suit was 
called on for hearing. Nevertheless, he 
proceeded to allow the application merely 
because the plaintiff was a Receiver and 
he thought the estate which the Receiver 
represented could not equitably be penalised 
for the Receiver’s negligence, and justice 
would be better done by restoring the suit 
and compensating the defenclants in costs. 
The Munsif’s order, it is said, was not one 
in effect under o. 9, R. 9, and could only 
be interpreted as the use by the Munsif of 
bis inherent powers under s. 161 , Civil P. C. 
He had, however, no jurisdiction to resort to 
S* 151, when there was a specific provision 
for dealing with such oases, namely, o. 9 , 
Buie 9. 
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Sheikh Yaruddin ■< 

In th© course of his order the learned 
Munsif did make observations justifying this 
criticism. He said : 

“There can be only one opinion that this is a 

worst case of negligence.The facts and 

circurostances of the case justify to me to reject 
this petition/’ 

He then goes on to say : 

“It would be against justice and equity if the 
proprietor is punished for the fault of theBecelver. 
«... I would, therefore, restore the suit on pay* 
inent of Bs* SO to the contesting defendants 4 to 
6, but I hope this penalty although apparently 
high will be an eye opener to the Keceiver and his 
staff in future/’ 

It does not, however, necessarily follow 
that the case is one for interference in revi. 
Sion. The learned Munsif’s criticisms of the 
plaintiff’s conduct were, in my opinion, quite 
unjustified. The order.sheet indicates a state 
of affairs which is, I fear, only too common 
in the subordinate Courts, and which this 
Court upon the administrative side has con. 
demned over and over again. The suit is 
repeatedly fixed for hearing at short intervals 
when there is no hope or intention of taking 
it up, and every one concerned really knows 
it. Boutine applications for time are put in 
upon nominal grounds, and accepted with- 
out scrutiny. The parties after all can hardly 
be expected to bring witnesses from a distance 
perhaps 15 or 20 times, only to have to take 
them back again. Naturally the parties be. 
come somewhat slack. Then at last arrives a 
day when the Court happens to have some 
spare time, or suddenly awakens to the fact 
that the case is about to become year old. It 
then, without warning, jumps upon the parties 
and directs them to proceed at once. Natur¬ 
ally they are not ready. They are taken by 
surprise. When this happens, it is, of course, 
the plaintiff who suffers. In the absence of evi¬ 
dence the suit must fail. The defendant is 
just as unready as the plaintiff. He, however, 
is in a strong position. He merely has to put 
in a hasty hazriot some sort, and announces 
his readiness to proceed. He knows he will 
not actually have to prove anything, as the 
suit will be dismissed for plaintiff s laches. 

In the light of these observations let us 
look at the order.sheet of the case before us. 
On I4fch April 1942, the plaintiff filed the 
suit, and a substantial court-fee was paid. 
Then follow two dates on which the plaintiff 
files hazri ; then one date on which the 
plaintiff takes time. Then follow no less than 
five more dates on which the plaintiff files 
hazri. On three of these dates the defendants 
took time. On the last the defendants filed a 
written statement. On one of these dates the 
defendants had been directed to pay Rs. 6 


. B. Das (Meredith J,) &.tR, 

adjournment costs to the plaintiff, this pay. 
meut being made a condition precedent to the 
acceptance of the written statement. Never, 
theless, the written statement is evsntnally 
accepted without the payment of these costs. 
Next follow no leas than eleven dates on each 
of which both parties apply for time. On the 
first ten, the order.sheet is written out by the 
Peshkar and time is allowed, the real reason 
no doubt being not that there was anything 
substantial in the applications but that the 
Court was otherwise occupied. On oneof these 
occasions the date fixed was actually a conit 
holiday. The eleventh date is the 6th of April 
194S. The order.sheet is instructive. Itwillbe 
observed that the suit is about to become year 
old. Both parties have filed the usual routine 
application for time. But now appears for the 
first time in the order.sheet the handwriting 
of the Munsif himself. The Munsif writes: 
"Their petitions for time are rejected as fri. 
volous. Parties to get ready at once." Belov 

appears in the Munsif’s handwriting, 

“Later 10-16 a. m. Defendants 4 to 6 file hatri. 
Plaintiff does not take any steps. The plainfifi’s 
pleader says he has no farther instruotions. Soit dis* 
missed for defanlt with costs to defendants 4to 6." 
The very day the decree is drawn up and 
notified, namely, the 12th of April, the re. 
hearing application is put in. Comment is 
hardly necessary. Both parties were evident¬ 
ly and not unnaturally taken by surprise, 
but, whereas the plaintiff could do nothing 
about it, the defendants could risk filing a 
hazri, which may quite well have been 
merely nominal. During the year which the 
suit had lasted, the case had been fixed 
twenty times. There had been at least 
one date every single month, and in some 
months more than one. It would hardly have 
been humanly possible for the parties to 
have come ready on each date fixed for , 
bearing. They had some justification for 
assuming that they were not really expected 
to do so. I should add that while the suit 
was filed in April 1942, the defendants did 
not file their written statement until August 
1942, without, as I have said, paying the 
adjournment costs, and as late as Janu¬ 
ary 1943, after six hearing dates had been 
fixed, a written statement w£^ put in by 
some of the defendants and issues were 
added to the issues already settled. A coun- 
ter-afddavit has been filed on behalf of the 
Eeceiver plaintiff to the effect that in the 
year 1942 he had to file about 800 suits in the 
PurneaCourts. The stateof affairsmaywell 

be imagined if repeated dates are fixed in all 
these cases, when there is no real intention 
of taking them up. 
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There was, in my opinion, sufficient rea. 
nn for tiie plaintiff not being ready, and 
that reason is afforded by the bad system 
prevailing, productive, as it inevitably must 
be, of slackness on the part of litigants, 
and eventual surprise. In the circumstances 
the only just and equitable order that could 
have been passed was the restoration of the 
suit. It may be useful to indicate the reme. 
dies for the state of affairs disclosed. Suits 
should not be fixed for hearing month after 
month when there is no prospect of their 
being actually heard. Only sufficient work 
should be fixed each day to ensure a reason¬ 
able prospect of its being done. The Court 
itself should watch its diary and see that 
cases are fixed accordingly. Where neces- 
sary, long adjournments should be given 
without hesitation, to achieve this purpose. 
There is no need to be frightened of long 
adjournments. Better one effective adjourn* 
ment for six months than six ineffective 
adjournments of the sort I have been consi- 
dering. That having been done, if applica¬ 
tions for time are put in, the order-sheet 
should invariably indicate that they have 
really received the consideration of the Court. 
The grounds put forward for asking for 
adjournment should invariably bo set out 
in the order-sheet and the Court’s reasons for 
allowing the adjournment. If the real reason 
is that the Court has no time,thatshould be 
stated. Lastly, where a suit has unfortuna¬ 
tely taken a course like the one under con¬ 
sideration, it should never be taken up 
for bearing until the parties have been given 
a sufficiently long and definite warning by 
the Court that it is really intended to take 
up the case on the next date fixed. 

Interference in revision is alwftys discre¬ 
tionary. The learned Munsif's order in the 
present case upon bis own findings cannot 
be supported. Were his findings justified, 
he ought to have rejected the application. 
But his findings are not justified, and the 
order he actually passed was a just order, 
except perhaps with regard to the amount 
of compensation which be made the plaintiff 
pay. In the circumstances the case is plainly 
not one where this Court could properly 
exercise its disoretionary powers in favour 
of the defendants. The application is, there- 
fore, dismissed with costs: hearing fee one 
gold mohur, 

K.S./d.H, Hevision dismissed. 


[Oase No. 71.] 

A. I. R. (33) 1946 Patna 167 

Fazl Ali C. J. and Ray J. 

Commissioners of Arrah Municipality 
— Defendants—Appellants 

V. 

Jatendra Chandra Jain, Plaintiff and 
others. Defendants — Respondents, 

Appeal No. 1209 ot 1945, Decided on 22nd 
August 1945, from appellate decree of Sub-Judee 
Shahabad, D/- 26tli July 1943. ' 

fa) Bihar and Orissa Municipal Act (7 [VIIl 
of 1922), Ss. 107 (f) and 115(2)—Holding belong¬ 
ing to three brothers — Owing to partition 
among them tax payable apportioned among 

them without notice to one of them_S. 107 (f) 

does not apply and apportionment is ultra 
vires — Brother not served with notice is how- 
ever not entitled to refund of tax paid by him 
for his portion. 

A holding within the area of a Municipality 
belonged to three brothers A, B and C. As a result 
of partition among them the holding was divided 
and on the application of C the lax payable for 
the holding was apportioned among them. The 
apportionment was made without any notice to A 
A paid the tax for bis portion of the bolding and 
brought a suit challenging the apportionment as 
illegal and ultra vires and for refund of tax realis¬ 
ed from him. It was contended tbat the case was 
governed by S. 107 (f) and no notice was necc-'sary 
under S. 107, sub-s. (2) and, therefore, tbe absence 
of notice did not invalidate the assessment: 

Held that as tbe value of the old holding 
remained tbe same and the holding was neither 
demolished nor destroyed, the case did not fall 
under clause (f) of S. 107. (p 168 C 1,2J 

Had further tbat even assuming that there was 
a fresh assessment of three new holdings the as- 
eessment was ultra vires as no notice was served on 
A, under S. 116 (2), A was, however, not entitled to 
refund of the tax paid by him because as the old 
holding continued, be was jointiy liable for the 
whole as well as part of the taxes payable in res¬ 
pect thereof. Hie only remedy was a suit for 
Mntribution if euoh a suit could be maiutained in 

[P 168 C 2] 

(b) Bihar and Orissa Municipal Act (7 fVIIl 
ol 1922), S. 119—Whole assessment ultra vires 
—Suit for declaration tbat assessment is not 
binding is not barred. 

Where the whole assessment is ultra vires the 
assessee can always bring a suit for a declaration 
that the assessment is not binding uponhim. Such 
a suit is not barred by S. 119. [P 169 C IJ 

Sarju Prasad and Jitendra Nayidan Sahay _ 

for Appellants. 

C. Mukherji, D. N. Varma and Kanhayaji— 
for Respondents. 

Fazl Ali C. J. — This is a second appeal 
by the Commissioners of Arrah Municipality, 
who were defendants in a suit which was 
partially decreed in favour of the plaintiff 
by the first Court and was wholly decreed 
by the lower appellate Court. It appears 
that in Circle No. 7 of Arrah Municipality 
tbere^ was a bolding numbered 616 . This 
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holding belonged to the plaintiff and his two 
bi’others, Sukhendra and Nagendra (defen¬ 
dants 2 and 3). The holding consisted of a 
bouse and some land. It is said that there 
was a partition among the three owners of 
the holding by which part of the house was 
given to the plaintiff, another part to defen¬ 
dant 2 , and the land was given to the 
third brother. Subsequently, Sukhendra, who 
was defendant 2 in the suit, applied for 
apportionment of taxes on the house which 
had been allotted to him by partition. An 
inquiry was thereupon made by a Municipal 
Commissioner under orders of the Vice- 
Chairman, and on the basis of that inquiry 
out of the total annual letting value of Rs. 
000 assessed on holding No. 60, Rs. 872 was 
apportioned for the share allotted to the 
plaintiff, Rupees 228 was apportioned for 
the share of defendant 2, and no tax was 
assessed on the land allotted to defendant 
3 on the ground that the land was parti. 
It appears that the apportionment we^ 
made without any notice being issued to the 
plaintiff, although it is said that no objec¬ 
tion was hied to the apportionment by 
defendant 2, and that was decided in the 
presence of the plaintiff. The plaintiff in the 
present suit has challenged the apportion¬ 
ment as illegal and ultra vires, and he has 
claimed a refund of RS. 144.10-6 which, ac¬ 
cording to him, has been realised from him 
by the Municipality as tax for his portion 
of the holding at the new rate. Both the 
Courts below have held that the apportion, 
ment was illegal. The first Court held that 
the plaintiff was not entitled to a refund, 
but the lower appellate Court has granted 
the prayer for refund. The Commissioners 
of the Arrah Municipality have now prefer- 
red this second appeal. It appears that in 
both the Courts below the appellants’ con¬ 
tention was that the present case is governed 
by cl. (f) of S. 107, Bihar and Orissa Munici- 
pal Act, which provides that: 

“The Commissioners may from time to time 
alter or amend the assessment list by reducing, 
upon the application of the owner or occupier, the 
valuation of any bolding which has been wholly 
or partly demolished or destroyed or the value of 
which has been diminished from any cause.” 

It is contended that in such a case no notice 
is necessary under sub-s. (2) of S. 107, and, 
therefore, the absence of notice will not 
invalidate the assessment, provided that the 
case falls under cl. (f). Both the dlourts 
[below are of the opinion that the case does 
not fall under ol. (f), and I agree with that 
iview. Clause (f) deals with reduction of the 
•valuation of a particular holding, and it 


applies only when the holding has been 
wholly or partly demolished or destroyed, 
or the .value thereof has diminished for some 
reason or other. In the present case the 
value of the holding remains the same. 
Before the apportionment the assessment 
was fixed at a letting value of Bs. 600 , and 
this value is still maintained, and it is 
neither party’s case that the old holding 
has been either demolished or destroyed. 
Therefore, I hold, in agreement with the 
Courts below, that the present case does not 
fall under section 107. Mr. Sarju Prasad, 
who appears for the appellants, has, how¬ 
ever, put forward a new and a very in¬ 
genious argument. He contends that this 
is not a case of reduction of the value of the 
holding, but it is a case of fresh assessment 
of three new holdings. Such a holding maybe 
assessed under S. 82 , Municipal Act, and such 
a case may also fall under S. 107, sub-s. (1), 
sub-cl. (a). It may be stated at once that the 
appellants have not proceeded in this case • 
as if it was a case of new assessment of 
three holdings. They have merely proceeded 
to apportion the original tax of the holding 
among three persons. There is nothing on 
the record before us to show that new num- 
hers have been given to the houses and land 
now in possession of the plaintiff and bis 
two brothers. The old holding remains; only 
the taxes are apportioned. Mr. Sarju Prasad 
contends that we must look to the substance, 
and not to the form. But even from that 
point of view it would appear that the pre¬ 
sent assessment was ultra vires. Section 115, 
cl. (2) provides that : 

“The Chairman shall also, in all cases in whiok 
any property is for the first time assessed or the - 
assessment's increased, give notice thereof to tba 
owner or occupier of the property if known.” 

In the present case no notice was given to 
the plaintiff of the alleged new assessment. 
As he had no notice of the assessment he 
could not prefer any objection. He was, 
however, present at the objection which was 
preferred by defendant 2 to the amount 
apportioned as against him. The fact, how¬ 
ever, remains that he was never called upon 
to object to the assessment on the basis 
that it was a new assessment, and, as I 
have already stated, the procedure which is 
set out in the Act for making a new assess¬ 
ment was not followed. In these oironiu* 
stances I agree with the Courts below that 
the apportionment was ultra vires. 

It is argued on behalf" of the appellants 
that 3. 119 is a bar to the present suit. 
tion 119 provides that "No objection shall W 


t9i6 

taken to any assessment or valuation in 
any other manner than in this Act is ptovid- 
ed.” But where the whole assessment is ultra 
oires,the assesses can always bringasuitfor 
a declaration that the assessment is not 
binding upon him. The only question 
which now remains to be decided is whether 
the plaintiff is entitled to the refund of a Sum 
f Rs, 144-10-6, or any portion of it. In my 

^ 010100 , he is not entitled to any refund, 
use upon the view that the old holding 
inues he was jointly liable for the whole 
as well as part of the taxes payable in res- 
pect thereof. It is not contended that the 
amount which has been recovered from 
him was not due upon the holding. There- 
fore, the plaintiff is not entitled to a 
refund. His only remedy seems to lie in a 
suit for contribution if such a suit can be 
maintained in law. This second appeal is 
allowed in part, and it is directed that the 
parties will bear their own costs in this 
Court. The decree of the Court below as to 
costs will stand. 

Bay J. _ I agree. 

i>.s./d.H. Appeal partly allowed. 

[Case No. 72.] 
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Das and Ray JJ. 

Punia^Mallah and others—Appellants 

V. 

Emperor, 

Criminal Appeals Nos. 314 and 346 of 1945, 
Decided on ISth Angust 1945» against decision of 
Asst. Sessions Judge* Patna* D/* 20th March 1945« 

<a) Criminal P. C. (1898), Ss. 164 (3) and 533 
Non«recording of or failure to sign memo- 
vandum at foot of confession—Effect of. 

Mere noo-recording of the memorandum at the 
ioot of the confession as required bj S. 164 (3) or 
failure to sign it will not vitiate the confession if 
the provisiona of the section have in fact been 
<X)mplicd with and the recorded statement has been 
imid over to the confessor and admitted by him to 
^be correct. The defect may be cured under S. 533. 

[P 171 C 2] 

Cr. P* C._ 

•411 Ohitaley, S. 164, N. 16, Pt. 3* 

•41) Mitra, Page 536, 

(b) Criminal P. C. (1898), Ss. 164 (3) and 533 
Failure to give warning to accused that he Is 
not bound to confess renders confession bad 
in law—.Warning held did not comply with 
8. 164 (3). 

The provision of the first part of S. 164 (3) that 
A Magistrate shali before recording any confession, 
explain to the person making it that be is not 
bound to make a oonfession and that if be does 
■ 0 , It may be used as evidence sgainat him, ia of a 
Bubetantive character and not merely a matter of 
form and aon-complianoe with it renders tbe con- 
feasion inadmissible in evidence. Tbe defect is 
not onred nnder 8. 688. [P 172 0 2] 

1946 P/22 & 28 
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The warning by the Magistrate to the accused 
was as follows. "It is not necessary for you to 
make a statement at the Inetigatiou or under tbe 
threat of the police. You say what you think 
yourself to say.” 

Held that there was not a single word in the 
whole of the warning which conveyed to the accu¬ 
sed that he was not bound to make a statement 
end therefore the first part of S. 164 (3) was not 
in fact or substance complied with. [P 172 C 1] 

Cr. P. C— 

(’41) Chitaley. S. 164 N. 13 Pt. 5. 

(’41) Mitra, Page 529 N. “Warning to be given 
to accused. 

(c) Criminal P. C. (1898), Ss. 164(3) and 533— 
Failure to put questions to accused to ascer- 
tain whether he was confessing voluntarily 
renders confession bad and inadmissible. 

The provision of S. 164 (3) requiring the Magis¬ 
trate to put questions to the accused in order 
to ascertain whether bis confession was being 
made voluntarily is of a substantial character and 
not merely a matter of form. Non-compliance with 
it renders the confession bad in law and inadmis¬ 
sible. The defect cannot be cured under S. 533: 
(’40)27 A. I. R. 1940Pat. 163, Rel.on. (P 173 C 1] 

Cr. P. C,_ 

(■41) Chitaley. 3. 164 N. 14 Pt. 2; S. 533, N. 4, 
Pts. 7, 8. N. 9, Pt. 7 a. 

(’44) Mitra, Page 528; Page 530 N. “Questions to 
be put to accused." 

•(d) Criminal P. C. (1898), S. 164 (3)—After re¬ 
cording: part of confession on previous day 
accused produced next day—Fresh warning to 
accused that he was not bound to confess is 
necessary. 

Where after recording part of his confession on 
tbe preceding day the accused is produced tbe next 
day tbe Magistrate before recording the confession 
must give a fresh warning to the accused that be 
was not bound to make a statement and if he 
did so it may be used as evidence against him, 
even if such warning bad been given on tbe 
previous occasion. The confession recorded without 
giving a fresh warning is inadmissible in evidence. 
The defect is not cured under S. 533 : Observa¬ 
tions of Meredith J in (’40) 27 A. I. U. 1940 Pat, 
163 and (’25) 12 A. I. B. 1925 Cal. 587, Rel. on. 

[P 173 C 1; P 174 C 1] 

Cr. P. C. — 

(’41) Chitaley, S. 161 N. 13. 

(’41) Mitra, Page 528. 

(e) Criminal P. C. (1898), S. 164 (3) — Warn¬ 
ing to accused — Accused must be given 
sufficient time to reflect whether he should 
make confession or not. 

After warning tbe accused that he was not 
bound to make a confession and that if be did so 
it may be used as evidence against him the Magis- 
trate must give the accused sufficient time to 
refieet whether be should make a oonfession or 
not. Time of 15 minutes is not sufficient foe 
reflection. [P 173 Cl] 

Cr. P. C. — 

(•41) Chitaley, S. 164 N. 17. Pt. 4, 

(•41) Mitra, Page 528. 

(0 Criminal P. C. (1898), S. 164 (3) — Con¬ 
fession whether voluntary— Magistrate should ' 
take care to see from what custody accused 
was brought. 


PuNiA Mallah V, Emperor 
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In ftscertainiDg wbetber tbe confession which 
the accused was going to make was voluntary or 
not the Magistrate should take care to see from 
what custody the accused was brought before him. 

[P 173 C 1] 

Cr. P. C. — 

{’41) Cbitaley, S. 164, N. 14, Pt. 3. 

(’41) Mitra, Page 533, N. 618. 

(g) Evidence Act (1872), S. 114, Illustration 

(a) _ Article recovered from house occupied 

jointly by accused and his father — No evi¬ 
dence as to which portion was occupied by 
accused and from which portion article was 
recovered — Article cannot be said to be in 
possession of accused. 

Where an article alleged to have been stolen 
at a dacoity is recovered from a house occu¬ 
pied by the accused and bis father and there 
is no evidence as to which portion of the house 
was occupied by the accused and which portion by 
the other members of the family and from which 
portion tbe article was recovered tbe article cannot 
be said to have been recovered from the possession 
of the accused. C? 173 C 2) 

Dr. Q. N. Hassan and S. C. Chakravariy — 

for Appellants. 

Gopal Pra$ad for Government Advocate — 

for tbe Crown. 

I(ay J. _These two appeals arise out of 

the same judgment in which, out of 14 
persons on trial, the 6 appellants were 
convicted under S. 395, Penal Code. In 
ori. App. NO. 314 there is a single appel¬ 
lant by name Punia Mallah and in Cri. App. 
NO. 346 there are four appellants, namely, 
Charitar, Bansi, Deyali and Harnandan. 
The occurrence took place in a thakurbariin 
village Mehdiganj during the night between 
12 th and 13th August 1943, atl A. M. The vil¬ 
lage is under the jurisdiction of the police- 
station Khajekalan which is about two miles 
from the place of occurrence. During that 
night there were only two people residing 
in the tbakurbari, namely, Mahanth Deo- 
dhari Pass, an old man aged 70, sleeping in 
a room, and another Ram Lai Gareri, a 
man aged 50, who was sleeping on tbe ver- 
andah. Now, the dacoits entered inside the 
Math by scaling over the walls. They were 
about 18 or 20 in number and were armed 
with various weapons, bhalas, swords, pistol, 
daggers and lathis. They woke up Mahanth 
Deodhari Dass and asked him to show his 
wealth. He said he bad no wealth. Then 
they threatened him with death. On this he 
made over the keys and with the keys they 
opened different rooms. First of all they 
opened the room of the Thakur, took away 
the silver mukut of tbe Thakur, dug certain 
places in the thakurghar and opened other 
rooms and took away various things includ¬ 
ing utensils, clothes, cash, ornaments, ciga¬ 
rette case, dari, blankets and some papers. 
Then tbev took the Mahanth into a room, 


assaulted him with a karauli and left 
with a bleeding injury on the chest insida 
the room and chained the room from oat 
side. During the dacoity Ram Lai Gareri 
was also pushed inside a room and was- 
being watched till the dacoity was finished. 
He was also confined in a room by chaining 
the room from outside. This place Is an 
isolated one and was then partly cutoffbythe 
flood water, and the place could be reached 
only by the help of a boat. Therefore, these- 
two inmates remained confined in the place 
and only in the early morning Ram Lai Gar- 
eri from inside the room heard the sound of 
one Baburam. He called Baburam, who came 
and unchained the door and Ramlal Gareri 
came out. Going out for the search of tba 
Mahanth, he found the Mahanth confined 
a room. He was then released by Ram Lab 
The Mahanth was in a very bad condition 
so he was carried on a khatoli to the police* 
station w’here the first information wa» 
lodged at about 9-30 A. M. 

In the first information report no accused 
was named, nor was there any subseqnen^ 
identification of the accused persons at tbe 
test identification parade. A list of some ar¬ 
ticles was given at the time of the first infor¬ 
mation report and Mahanth Deodhari Dass- 
further said that bis grandson Eishori Pandey 
bad deposited certain articles with him in 
the Math and he could give a list -of those 
articles later. The police arrived at the spofc 
and carried on investigation for some time, 
and getting absolutely no clue, submitted a. 
final report on 2nd October 1943. Meanwhile 
certain other dacoities in the neighbourhood 
were committed and those cases were being 
investigated. In the course of that investiga¬ 
tion on 23rd October 1948, the houses of ac. 
oused Deyali and P. W. ll, Mt. Tetri, were- 
searched. From the person of Deyali a oiga-^ 
rette case with trade mark “Bridgestone • 
manufactured in Japan was found. On 
24th October 1943, the houses of Bansi and 
Charitar were searched. From the house of 


dansia lota, Ex. IV, was recovered which 
ater identified to be one of the stolen arti- 
des, and from the house of Charitar a twU 
vhich is material (ex. I) was found whi^ 
vas similarly later identified to be one of the 
tolen articles. The house of Punia Mallah was- 
earched on 7th Nov. 1943, and from the» 
wo articles, namely, a thali and a batlwv 
ixs. II and HI respectively, were recovers 
-nd they were subsequently identified to 
tolen articles claimed by the oomplainan 
)n 27th and 28th October 1943, the two 
ants Deyali and Harnandan confessed an 
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their confessional statements were recorded 
by a Magistrate Mr. T. N. Gupta. In the 
confession of Deyali all the appellants includ. 
ing himself and excepting Gharitar, and cer. 
tain other accused peraons, since acquitted by 
the learned Assistant Sessions Judge were 
named. But Gharitar was named by Harnan- 
dan in his confession. Recording of Deyali's 
confession was started on 27th October 1948, 
and could not be finished that day and so it 
was continued on the next day. On 5th Dec¬ 
ember 1943, the articles seized from the 
houses of the appellants were identified at 
the test identification parade held by Mr. 
Rameshwar Prasad Golwar Honorary Magis¬ 
trate, 2 nd class. On 16 th February 1944, 14 
people, including the present 5 appellants, 
were charge-sheeted and put on trial in the 
Gourt of the Assistant Sessions Judge, Patna. 

The learned Judge in the Gourt below ac¬ 
quitted 9 people and convicted these five on 
the evidence of the retracted confessions of the 
appellants Deyali and Harnandan and on 
recovery of articles as aforesaid from the 
houses or from the person of the accused 
persons. Now, so far as Harnandan is con¬ 
cerned, no article was recovered from his 
house. His conviction stands on his confes- 
sion alone and on the confession of Heyali. 
The principal evidence, according to the 
learned trial Gourt, is afforded by the re- 
tracted confessions of the two persons. The 
eye witnesses, Deodhari Dass, P. w. 6, and 
Ramlal Gareri, p. w. 6, did not identify any 
of the accused persons at the test identifica. 
tion parade. The counsel for the defence in 
challenging the correctness of the judgment 
of the trial Gourt has laid stress upon two 
points, namely, that the confessions cannot 
be relied upon as having not been recorded 
in accordance with the imperative provi¬ 
sions of S. 164, sub-s. (8), and for his second 
contention, he has taken us into the evidence 
regarding recovery of the articles from the 
respective accused persons as showing that 
the evidence does not conclusively establish 
the possession of those articles by the pri¬ 
soners, nor that the articles recovered are 
stolen properties. With regard to the con¬ 
fessions, his criticism is that the warning 
that is necessary to be given under 8.164, 
has not been given; secondly, that the learn, 
ed Magistrate did not put questions to the 
accused persons concerned to elicit answers 
which would satisfy him that the confessions 
were voluntary. Beside these two, there are 
certain other defects, namely, that in certain 
paragraphs of the form for recording confes- 
sion, the names and dates have not been 


stated. The column which requires to record 
the name of the persons by* whom the 
accused is brought before the Magistrate for 
tbo purpose of recording the confession has 
not been filled in, and the printed certificate 
at the foot of the record has also not been 
signed. It farther appears that so far as 
Deyali is concerned, whatever warning the 
learned Magistrate gave to him, ho gave it 
on 27th October 1943, and when the accused 
was again brought before him on 28 th 
October 1943, be did not repeat the warning 
thinking that this confession was in couti- 
nuation of the previous record and no fur. 
ther warning was necessary. We have care- 
fully considered these criticisms of learned 
counsel for the defence, and agree with him 
that the defects in the record of the confes¬ 
sion are really fatal and make the C 02 i£es. 
sional statements irrelevant for the purpose 
of proving the guilt of the accused persons. 

It has been contended by learned counsel 
for the prosecution that in consideration of 
the evidence given by the recording Magis¬ 
trate, Mr. T. N. Gupta, it should be held 
that all tbo imperative formalities required 
by law had really been complied with, and 
the defects, if any, are merely of formal 
character. Section 164 sub-a. (8), consists of 
three parts. The first part requires that a 
Magistrate shall, before recording any such 
confession, explain to the person making it 
that he is not bound to make a confession 
and that if he does so, it may be used as 
evidence against him. The second part is 
that no Magistrate shall record any such 
confession unless, upon questioning the per- 
son making it, he has reasons to believe that 
it was made voluntarily, and the third part 
is that when he records any confession, he 
shall make a memorandum at the foot of 
such record to the effect given in the section. 
Of these three parts, neither of them, in my 
view, has been complied with. So far as the 
memorandum is concerned, there is a prin¬ 
ted memorandum at the foot of the record 
which has not been signed. Therefore, that 
part also has not been complied with, but 
that, at best, can be said to be a formal 
part. Mere non-recording of the memoran¬ 
dum will not vitiate tbe confession if the 
provisions of the section have in fact been 
complied with and the recorded statement 
has been read over to the confessor and 
admitted by him to be correct, and may be 
cured under S. 633, Griminal P. C., but with! 
regard to the other two, they are of a sub¬ 
stantial character and not merely matters 
of form. Now, by way of warning, the 
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Magistrate told the accused, before he pro¬ 
ceeded to put the questions to elicit the 
statements ; 

“Ham hakim hai. Police ko dhamkane se bahkane 
se hamare pas tuu) ko kucb kabaneko zacurat 
nabi bai. Tuniara dil se jo aega obi biyan karo. 
Turn jo bijau karoge gawabi men tumara khilaf a 
sakta bai. Ebi samajbke turn bamare pas biyan 
kato. Samajbgya?” 

Now, this Magistrate in his deposition 
(EX. A) before the Assistant Sessions Judge, 
Mr. Tekanath Jha, on 2nd August 1944, 
said: “I have not given the warning to the 
accused that he was not bound to make a 
statement." In the trial Court he wanted to 
explain it away by saying that he said so 
because he was asked paibundi, whereas 
the word he used in his questions to both 
the confessing accused is “zarurat". We 
cannot accept it. The section requires that 
|tbe Magistrate shall explain to the person 
'making it that he is not bound to make a 
'confession. There is not a single word in the 
whole of his warning which conveys to the 
accused the sense that he is not bound to 
make a statement. What he says is "It is 
not necessary for you to make a statement 
at the instigation or under the threat of the 
police. You say what you think yourself to 
say.” That he is not bound to say anything 
is not conveyed in any of these expressions. 
Therefore, in my view, the first part of sub- 
S. (3) of S. 164 has not been in fact or sub¬ 
stance complied with. As to compliance 
with the second part of the sub-section, it 
appears quite clear from the evidence of the 
learned Magistrate, who recorded the con- 
fession, as well as from the record of the 
confession itself, that he never put any 
question to any of the accused persons to 
satisfy himself that he was making the 
statement voluntarily. This point is well- 
settled by authorities. According to their 
Lordships of the Privy Council in A.I.R. 
1936 P. o. 253,' at p. 267, compliance with the 
provisions enacted in S. 164 (8) is a matter 
whioh confers jurisdiction upon the Magis¬ 
trate to record a confession. Therefore, non- 
observance of them goes to the very root of 
the matter. Their Lordships have said : 

**It can hardly be doubted that a Magistrate 
would not be obliged to record any confession 
made to bim if, for example, it were that of a self- 
accusing mad man or for any other reason the 
Magistrate thought it to be incredible or useless 
for the purposes of justice. Whether a Magistrate 
records auy confession is a matter of duty and 
discretiou and not of obligation. The rule which 

1. (’36) 23 A.I.R. 1936 P. C. 253 ; 17 Lah. 629 : 

63 I.A. 372 :163 I. C. 881 : 17 P.L.T. 594 (P.C.), 

Kazir Ahmad v. Emg-Empeior, 


applies is a different and not less, well reoognUed 
r^e, namely, that where a power is given to do a 
certain thing in a certain way the thin g mmt be 
done in that way or not at dl. Other methods of 
performance are necessarily forbidden. This doo- 
trine has often been applied to Courts and ah 
though the Magistrate acting under this gionpof 
sections is not acting as a Court, yet he is a judicial 
officer and both as a matter of construction and o! 
good sense there are strong reasons for applying 
the rule in question to S. 164.” 

The matter also came to be considered by 
their Lordships Varma and Meredith JJ. 
in A. I. R. 1940 Pat. 163.^ In that case 
Varma J. 'has said : 

“On the explicit terms of S. 164, Crimioal F. 0., 
the confession (Ex. A) is inadmissible in evi¬ 
dence. In 6 Lah. 183^ it was held that the pro¬ 
visions of S. 164 (3), Criminal P. C., as amended, 
render it incumbent upon the Magistrate who is 
called upon to record a confession, to explain to 
the person who is to make it (a) that be is not 
bound to make a confession at all; and (b) that if 
be does so, it may be used as evidence against b'un; 
and further (o) the Magistrate should record the 
confession only if upon examination of the person 
making it be has reason to believe that it will be 
made voluntarily.” 


He, further down, says : 

“In 17 P. L. T. 694: A. I. R. 1936 P. 0. 26^ 
their Lordships of the Judicial Committee 
down that where a power is given to do a certa^ 
thing in a certain way the thing must be done in 
that way or not at all; other methods of perform- 
BDce being necessarily forbidden.” 

In this view of the settled principles of lawj 
it is quite clear that the first part of S. li 
(3), which requires a Magistrate record! 
a confession to give a warning to the acoi 
ed that he is not bound to make a confessioi 
and that if he does so, it may be used 
evidence against him, has not been complii 
with. Therefore, the confession must be hel 
to be bad in law. 

With regard to compliance with the 
second part, I cannot do better than quote 
the observations of Meredith J. in the same 
decision, A. I. R. 1940 Pat. 168.* This pM* 
requires that the learned Magistrate should 
be satisfied after qaestioning the accusod 
that he was going to make the statement 

voluntarily. His Lordship said : 

“The question or questions, whatever th e fo^ < 
must be designed to show whether the aocoBcd is 
making the statement voluntarily. Such qaestiona 
for example, might be : 'Are you making 
statement as a result of any threat or indaoenenw 
Are you making your statement entirely rf J**® 
own free will and not as a result of anything W 
one has said to you ? What is your motive 
making a statement whioh must incriminate yw^l 
These ate only examples. Others might be 
of. As I have said, the law does no t compci any 

2. (’40) 27 A.I.R. 1940 Pat. 163:19 Pat. 301! W* 

I. C. 67, Emperor v. Kommojn Brahman. ^ ^ 

3. (’25) 12 A.I.R. 1925 Lah. 432 ; 6 Lah. 185. 

I. 0. 854, Bahawala v. Emperor. 
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paiiioular questions or any particular form of 
questions. There must be some question, and some 
question the answer to which will indicate whether 
the confession is a Toluntary one. Where there 
was no such question, the Magistrate has no juris¬ 
diction to record a confession, and it will not do to 
point to some question which may have been ashed 
but was direct^ to some other end. All this fol¬ 
lows from S. 164 itself, which says that in the 
absence of the question, the Magistrate shall not 
record tbe confession. He has no jurisdiction to 
record as a Magistrate so as to bring into opera¬ 
tion the provisions of S. 80, Evidence Act, and, 
secondly, he has no jurisdiction to record a state¬ 
ment that he has satisfied himself that the confes¬ 
sion is voluntary.” 

In this case, as I have already said, there 
is absolutely no question pointing to com¬ 
pliance with tbe second part of S. 164(3). 
On these grounds these confessions are bad 
in law and cannot be considered as evidence 
.to bring the charge home against the accus¬ 
ed persons. Beside these two, there are 
|certain others, namely, the learned Magis- 
Itrate did not give suflScient time to the 
accused to reflect, the time given, according 
to him, was only 15 minutes ; nor did be 
take care to see that from what custody the 
accused persona came to him, and particu¬ 
larly with regard to Deyali, to what custody 
was he again sent back on 27tb and in what 
custody he was before he was brought to 
the Magistrate on 2Sth. It is further noti¬ 
ceable that on 28th neither any warning was 
given to accused Deyali nor was any ques¬ 
tion put to him in order to ascertain whether 
his statements were being made voluntarily. 
The learned Assistant Sessions Judge, how- 
ever, in bis judgment bas said that because 
it was in continuation, so further warning 
was not necessary. In ray view, further 
warning was necessary even on 28th 
October, and there is some support to this 
view of mine from the judgment of Mere¬ 
dith J. in the above-mentioned case. In 
that case the accused was produced the next 
day after a part of his confession was re¬ 
corded on the preceding day, and there the 
learned Magistrate recording the confession 
simply put the question : "Do you remember 
the waraing given to you the previous day,” 
and this his Lordship has held was not 
sufficient compliance with the provisions of 
8. 161 (8). This certainly leads to the 
conclusion that his Lordship thought that 
a fresh warning was necessary on the sub- 
sequent day even if the men had been 
warned on the previous occasion. On these 
grounds the confessional statements must 
be ruled out. 

Then, tbe question is if the conviction of 
these persons can rest upon recovery of 


what are said to be stolen articles ; in this 
respect, I shall deal with the case of each 
individual accused separately. [After dealing 
with the ease of accused Deyali bis Lord- 
ship proceeded:] Charitar, as I have already 
said, bas not been named in the confession 
of Deyali. Tbe evidence against him is the 
recovery of one tasli (Ex. i), which was 
recovered from his house by the Sub-Ins¬ 
pector (P. w. 4). Tbe search witnesses Ram- 
sarup Gosain and Phudi Pahalwan have 
not been examined. Charitar has got his 
father, and he claims that the tasli belongs 
to his father. In cross-examination, P.w. 4 
admits that Dassain is tbe name of Chari- 
tar’s father. His name has been written 
on this tasli, and be says : "It is not in 
my handwriting.” He cannot further say 
which portion of the house was being occu¬ 
pied by Charitar and which portion by 
other members of the family, and be bas 
kept no note as to from which portion of it 
this article was recovered. So this sort of, 
possession is not a personal possession at 
all. Charitar and his father live jointly, 
and bis father's name is written on this 
tasli which is not claimed to have been 
written by tbe Sub-Inspector. In the cir- 
cumstances, it cannot be said that any 
guilt can be fixed upon Charitar on account 
of the recovery of this article from his 
house. [His Lordship dealt with the cases 
of the remaining accused and proceeded :] 
For the reasons given above, I bold that the 
charges have not been brought homo to the 
accused persons, and they should be acquit¬ 
ted. I, therefore, set aside the order of con- 
viction and sentences passed by the trial 
Court and direct that the appellants bo set 
at liberty forthwith. The appeals are accord¬ 
ingly allowed. 

Das J.—I agree, and would like to 
add a few observations regarding tbe two 
confessions of the appellants Deyali and 
Harnandan. Tbe main criticism of the 
learned counsel for tbe appellants is that 
the Magistrate, P. W. l, who recorded the 
two confessions, failed to comply with the 
mandatory provisions of S. 1G4, Criminal 
P. C. As far as the confession of Deyali is 
concerned, he made his confession on two 
dates, that is, 27th October 1943, and 28tb 
Octol»r 1943. The particular dacoity with 
which we are concerned was mentioned on 
28th October 1943, that is, on the second 
day. Tbe Magistrate who recorded the 
confession of Deyali, has admitted that he 
gave no further warning to Deyali on the 
second day, that is, 2Stb October 1948. This 
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admission of the Magistrate shows a failure 
to comply with the mandatory provisions of 
sub-s. (3) of s. 164, Criminal P. C. That sub¬ 
section requires that a Magistrate shall, be¬ 
fore recording any confession, explain to 
the person making it that ho is not bound 
to make a confession, and that if he does 
30, it may be used as evidence against him. 
It was, therefore, obligatory on the Magis¬ 
trate to explain to Deyali on 28th October 
1943, that he was not bound to make a con. 
fession, and that if he did so, it might be 
used as evidence against him. Admittedly, 
the Magistrate gave no such explanation to 
Deyali on 28tb October 1943. In my opinion, 
this is a fatal defect to the admission of the 
confession alleged to have been made by 
Deyali on 28th October 1943. There is a 
clear and direct authority on this point. 
Dearned counsel for the appellants has re¬ 
ferred to the casein A. i. R. 1925Cal. 537.* 
In that case the confession was recorded on 
16th and I6th December 1923. The Magis¬ 
trate did not give any warning to the accused 
person on iGth December 1923. It was held 
that the statements made on iGth could not 
be received in evidence as having been 
voluntarily made. The facts of the present 
case are similar to the facts of the case 
cited above. Therefore, Deyali’s confession 
made on 2Sth October 1943, is not admis- 
sible in evidence. 

Even if the statements made on 28th 
October 1943, be held to be in continuation 
of the statementson the preceding day, there 
is still the defect that the Magistrate, P. w. 
1, who recorded the confession of Deyali, 
did not in fact comply with the provisions 
of s. 164, Criminal P. C. If the failure to 
comply with the provisions of s. 164,Crimi¬ 
nal P. C., amounts merely to a defect of a 
formal nature, the defect may be cured 
under S. 533, Criminal P. C. In A. I. R. 
1936 P. C. 253^ their Lordships of the Judi¬ 
cial Committee were dealing with a ease in 
which the Magistrate bad neither acted, nor 
purported to act under s. 164 or S. 364, Cri¬ 
minal P. C., and their Lordships expressly 
stated that no question of the operation or 
scope of S. 633 arose. In the decision of this 
Court, A. I. R. 1940 pat. 163,^ referred to 
by my learned brother, the application of 
S. 538, Criminal P. C., has been considered. 
It has been observed that S. 533, Criminal 
P. C., can cure a defect of formal nature 
and not a defect of substance. In the parti¬ 
cular case under our consideration, the 

4. (’25) 12 A. I. R. 1925 Cal 587 : 62 Cal 67 : 86 
I. C. 414, Emperor v. Panebkaei Datt. 


defects which are disclosed by the evidence 
of the Magistrate, P. W. l, are not mere de. 
fects of form, but are defects of substance. 
If the Magistrate, who recorded the confes¬ 
sions, had merely omitted to sign the pres- 
cribed memorandum by oversight, the defect 
might have been cured by giving oral evi- 
dence to the effect that the Magistrate bad 
in fact complied with the provisions of S. 164, 
Criminal P. 0. The Magistrate’s evidence 
shows, however, that he did not explain to 
the accused persons that they were not bound 
to make any confession. The Magistrate 
merely asked the accused persons not to 
make any confession under instigation or 
threat of the police. He did not say that, 
apart from any instigation or threat, the 
accused persons were under no obligation to 
make a confession. This failure to comply 
with the mandatory provisions of sub-s. (3) of 
S. 164, Criminal P. C., is a defect of subs¬ 
tance and not merely one of form. That 
being the position, the confessions made by 
Deyali and Harnandan were not admissible 
in evidence. Excluding the two confessions, 
the only other evidence against four of the 
appellants was the recovery of certain arti¬ 
cles from them. The evidence regarding the 
recovery of those articles has been consider¬ 
ed in detail by my learned brother, and I 
agree with his conclusion that the recovery 
of those articles does not prove their guilt. 
g.n./d.H Accused acquitted. 
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Singasan Pandey, 

Appeal No. 121 of 1944, Decided on 2l8t March 
1945, from appellate order of 1st. Addl. Sub-Judge, 
Arrah, D/- 14th March 1944. 

Bihar Tenancy Act (8[VIII]of.l885). S. 112A 
(1) (d)—Application by tenants for reduction of 
rent stated to be current and payable on date of 
application — Rent subsequently enhancedbut 
again enhancement cancelled—Order of 
Reduction Officer reducing enhanced rent mo 
not rent stated by tenants in their application 


leld without jurisdiction. 

Certain tenants applied to the Rent RedacUon 
IfiScet for reduetion of rent on the basis that ine 
current rent was Rs. 173-8-0 apart from oms an 
hat this rent had been payable since the y^ 
1912. The landlord appeared and contested *» 
>roceediDgs and bis case was that the ren 
aad originally been as alleged by the , 

jut that in the year 1926 or 1927 the , 
was enhanced by a suit to a 

ihat subsequently the enhancement bad 
cancelled by mutual agreement between him 
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ths tooants. Tbs Rent Reduolion Officer accepted 
■the case of enhancement but did not accept the 
■ease that the enhancement had been cancelled and 
proceeded to reduce the enhanced rent : 

Held that the Rent Reduction Officer had no 
juridiction to deal with any other rental than the 
rental of Rs. 178-8.0 apart from cess, which was 
the rental stated by the tenants in their own appli- 
^tion and which was the rental payable at the 
date of the application even according to the 
-Undlo^ and his order reducing the rental of 
Us. 195-3-0 was without jurisdiction. [P 175 C 2] 

if. Rahman _ for Appellants. 

Rai T. N. Sahai — for Respondents. 

Judgment. — This is an appeal by the 
decree-holders against a decision of the isfc 
Additional Subordinate Judge of Arrab con- 
firming on appeal an order of the 1st Munsif 
of Sasaram who allowed an application 
under S. 15 (b), Bihar Act, 9 [ix] of 1938, hold¬ 
ing that the decree.holders were not entitled 
to realise the entire amount of their decree 
because the rental had been reduced by 
proceedings under a 112A (1) (d), Bihar 
Tenancy Act. It is undisputed that there 
were proceedings before the Rent Reduction 
Officer Deputy Collector who passed a cer- 
tain order for reduction of rent, the details 
of which I will consider later. This order 
was confirmed on appeal by the Collector. 
There was then an application to the Com- 
missioner who passed the order (Ex. A i) 
which was produced in this Court for the 
respondents and taken in evidence here. 
He refused to interfere with the order passed 
on appeal by the Collector, but on a further 
application to the Board of Revenue an order 
(Ex. a) was passed on 8th October 1942 setting 
aside the orders of the Rent Reduction 
Officer and directing that the reduction, if 
any, should be made on the basis of the 
prices current in 1938 and 1930. The lower 
■Courts held on the basis of a decision of this 
'•Court in 1943 P.W.N. 253’ that the order of 
the Board of Revenue was without juris, 
diction. That decision was confirmed on 
appeal under the provisions of the Letters 
Patent and the appellate decision is reported 
in 1946 P.W.N. 88 .^ Now I do not think it is 
necessary to consider very closely whether 
the order of the Board of Revenue might 
•bo held in this case as consistent with the 
•decision of this Court in 194.5 P.w.N. 83,^ 
'because even if it is accepted that the orders 
•of the Board of Revenue were without juris, 
^diction there still remains the question whe- 
■^ther the orders of the Rent Reduction 

»• (’43) 1948 P. W. N. 253, Radha Krishnaji 7 
B^mkhelawan Siogb. 

.a. (’45) 82 A.I.R. 1945 Pat. 179 : 24 Pat. 234 • 

221 1.0. 223 : 1945 P.W.N. 83, Radba Krishnaji 
V. Bomkhelawan Singh. 


Officer and the orders of the Collector on 
appeal under s. 112 B, Bihar Tenancy Act, 
were with jurisdiction. 

The following facts are apparent from 
the evidence on the record in this case. The 
tenants, who are now the judgment-debtor- 
respondents applied to the Rent Reduction 
Officer for reduction of rent on the basis 
that the current rent was Rs. 173-8 apart 
from cess and that this rent bad been pay. 
able since the year 1912. The landlord 
appeared and contested the proceedings and 
his case was that the i-ental had originally 
been as alleged by the tenants but that in 
the year 192G or 1927 the rental was enhan¬ 
ced by a suit but that from the year 1346 
Fasli the enhancement had been cancelled 
by mutual agreement between him and the 
tenants. The tenants then turned round 
and conceded that there bad been enhance, 
ment of the rental by a suit and further 
alleged that they had no knowledge of any 
cancellation of the enhancement. From the 
judgment of the Commissioner (Ex. A-i) it 
is clear that the Rent Reduction Officer 
accepted the case of enhancement but did 
not accept the case that the enhancement 
had been cancelled and proceeded to reduce 
"the enhanced rent,” Now it is quite clear 
that there was no application before him 
for reduction of any such enhanced rent. 
The tenants had applied for a reduction of the 
rental of Rs. 173-8-0 though they subsequently 
agreed that that rental had been enhanced. 
The rent reduction schedule (Ex. l) also 
shows that the Rent Reduction Officer pur. 
ported to deal with a rent of rs. 195 - 3 - 0 . To 
my mind it is quite clear that the Rent 
Reduction Officer bad no jurisdiction to deal 
with any other rental than the rental of 
Rs. 178.8.0 apart from cess, which was the 
rental stated by the tenants in their own 
application and which was the rental pay. 
able at the date of the application-: even 
according to the landlord. In the citoum- 
stances I hold that the Rent Reduction Officer 
had no jurisdiction to deal with the rental 
of Rs. 195 . 3.0 which be claimed to deal with 

and his order reducing such rent to rs. 112-6-0 

13. therefore, without jurisdiction. For these 

reasons the appeal is allowed and the orders 

of the lower Courts reducing the amount for 

which the decree-holders may take out exe. 

cution are set aside. The appellants will be 

entitled to their costs in all the Courts 

Leave to appeal under Letters Patent 
reiusea. 

D.S./D.H, Appeal alloioed. 
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[Case No. 74.] 
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Meredith And Imam JJ. 

Mathura Bai — Petitioner 

V. 

Mt. Marachoo Kuer — Opposite Party. 
Criminal Revn. No. 537 of 1945, Decided on 3rd 
September 1943, from order of Magistrate First 
Class, Cbapra, D/- 14tb December 1944. 

•Criminal P. C. (1898), S. 488 —Question of 
relation can be put in issue — Magistrate has 
Jurisdiction to decide the same, 

In proceedings under S. 488, the question of 
relationship can be put in issue and the Magistrate 
has jurisdiction to decide the same. To say that 
once the relationship of marriage or paternity, as 
the case may be, is denied, S. 488 ceases to ha^e 
application is to make the provisions of the section a 
complete nullity: Case law reviewed.\V 176 C 1,2] 

Ganesh Sharma and Angad Ojha — 

for Petitioner. 

K. P. Varma — for Opposite Party. 

Meredith J. — This matter has been re¬ 
ferred to a Division Bench by a learned 
Judge of this Court on the ground that there 
is no direct decision of a Division Bench of 
this Court on the question raised. The ques¬ 
tion raised concerns the interpretation of 
s. 468, Criminal P. C. Sub-section (i) of this 
section is as follows : 

“ If any person having sufficient means neglects, 
or refuses to maintain bis wife or his legitimate or 
illegitimate child unable to maintain itself, the 
District Magistrate, a Presidency Magistrate, a Sub- 
Divisional Magistrate or a Magistrate of the First 
Class may, upon proof of such neglect or refusal, 
order such person to^mske a monthly allowance for 
the maintenance of his wife or such child, at such 
monthly rate, not exceeding one hundred rupees 
in the whole, as such Magistrate thinks fit, and to 
pay the same to such person as the Magistrate from 
time to time directs.” 

The petitioner has been ordered to main¬ 
tain a child whom the Magistrate has held to 
be his illegitimate child, though the petitioner 
himself denies the relationship. Mr. Ganesh 
Sharma argues that once the relationship of 
marriage or paternity, as the case may be, is 
denied, s. 488 ceases to have application, the 
Magistrate has no jurisdiction, and the 
parties must be referred to a civil Court. In 
other words, he argues that the issue of rela¬ 
tionship cannot be raised before the Magis¬ 
trate, 

In the first place, such an interpretation 
would make the provisions of the section a 
complete nullity. The defence would be 
taken in every case that the woman was not 
the man’s wife if asked to maintain his wife 
or the child was not his if asked to maintain 
his illegitimate child. This could hardly 
have been the intention of the Legislature. 

In the second place, for many many years 


the Courts have been accustomed to allow tha 
question of relationship to be put in issue,' 
and women have been allowed to prove the 
paternity of their children when it has been 
denied. In the circumstances it is too late 
now to argue that on the strict wording of > 
the section such an issue cannot be raised. 
If a direct decision of a Bench of this Court 
cannot be found specifically deciding the 
point,.th6re are at least numberless decisions 
where the question has been allowed to ba 
put in issue, and the point has never been 
raised. To cite some of these cases, we find, 
going back to 1889, that in Arunachella 
Ptllai V. Kamala Bai (2 Weir 621^) the 
Magistrate was criticised for not having 
given a distinct finding whether the alleged 
father of the children was in fact their 
father, and it was pointed out that where the 
question of paternity is put in issue the gene- 
ral rule is that the woman must be sap* 
ported in some material particular, and the 
Magistrate must find that in all reasonable 
probability no one else than the opposite 
party could have been the father. 

In Mt. Kailasa v. Baghubar (261.C. 626*> 
the Court held that the fact that the Magis¬ 
trate holding paternity proved made an 
order for maintenance would not bw ® 
subsequent suit in which the plaintiff 
based his cause of action upon that order, 
for a declaration that the defendant was not 


his son. 

In Hira Lai v. Saheh Jan (18 AliU 
107®) it was held that a person against 
whom an order for maintenance under Sec. 
488 , Criminal P. C., is sought is a competent 
witness on bis own behalf on the point of 
relationship. The learned Chief Justice ob. 


served : 

“A woman may be of bad obatacter and yet be m- 
titled to an order for maintenance of her 
mate child if she proves that the man 
whom she proceeds was the father of the child.” 

In other words, the question of paternity 
could be put in issue in the proceedings. 

In Vedantachari v, Marie (A. I. B. 193$ 
Mad. 1130*) it was laid down that in a oasa 
under s. 488 where the question at issue is, 
whether a certain man was the father of a 
certain child, it is prima facie improper to 
accept without corroboration the mere stato 
ment on oath of the mother who asserts 
the paternity. Here again the question was 
allowed to be put in issue. 

1. (.89) 2 Weir 621. ,v n aslr 

2. (’14) 1 A. I. R. 1914 Oudh 374 : 17 O; 0. 93U 

261. C. 626. 

3. (’96) 18 All. 107. „„ T 

4 . (’26) 13 A. I. B. 1926 Mad. 1130 : 97 I. C. 369w 
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In Mt. Hidayai Khatoon v. Mahomed 
Hayat (14 Ori, L. Jour. 303®) it waslaid down 
that when the opponent has denied the 
paternity of a child that is a fact from 
which the Court may infer neglect to main- 
tain. 

In Mt. Mangli v. Ganda Singh. A. i. r. 
1932 Lab. 301® the Court held that where on 
an application made by the wife for main- 
tenance the husband denies the validity of 
the marriage it is for the Magistrate to 
decide such a question in his own Court. 

In Mt. Ganga Devi v. Ram Sarup 
(A.LR. 1939 Lah. 24^) the case was sent back 
to the Magistrate by the High Court for 
decision of the very issue of relationship as 
the issue had bean raised and the Magis¬ 
trate had not decided it. 

It is needless to go on citing cases. If the 
contention now put forward were correct, 
all these cases would have been shortly and 
summarily disposed of on the ground that 
the criminal Court had no jurisdiction. In 
point of fact the scope of s. 488 has been 
settled by this long course .of decisions 
extending over a great number of years, and 
it is too late now to ask for an interpretation 
which, as I have already said, would nracti- 
cally render the section a nullity. 

The application fails and must be dis¬ 
missed. 

Imam J. — I agree. 

N.S./d.h. _ Application dismissed. 

5. (’18) 6 Sind L. R. 208 : 19 I. C. 959 : 14 Cri. 

L. Jour. 803. 

6. (’82) 19 A. I. R. 1932 Lah. 301 : 137 I. C. 30. 

7. (’39) 28 A. I. R. 1939 Lah. 24 : 179 1. C. 766. 
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Das and Ray JJ. 

Brajendra Nath Ghosh and others _ 

Appellants 

V. 

Sm. Kashi Bai and others — 

Respondents. 

Appeal No. 199 of 1945, Decided on 21st August 
1946, from original order of Subordinate Judce 
Bhanbad, D/- 6th July 1946. 

(a) Civil P. C. (1908), O, 39, R. 1-InterIocu- 
tory injunction—Prima facie case for grant of 
— Meaning of—Title need not be established. 

In order to make out a pri»»a fade case neces¬ 
sary for granting an interlocutory injunction the 
pUintifl need not establish bis title. It is enough 
\t be can show that be has a fair question to ra^ 
M to the existence of the right which be allied and 
tttisfy the Court that the property in dispute 
■bo^d be preserved in its present actual oondmon 
nntll snob qaesUon can be disposed of. The Court 



must also before disturbing any man’s legal right, 
s^tripping him off any of the rights with which law 
has clothed him, be satisded that the probability 
IS m favour of his case ultimately failing in the 
iinal issue of the suit. A mere existence of a doubt 
as to the plaintifi's right to the property does not 
itself constitute a sufficient ground for refusing 
an injunction though it is always a circumstance 
which calls for the attention of the Court. 

^ p ^ [P 179 C 2; P 180 C 2J 

(’44) Chitaley. O. 39, R. l, N. 3. Pt.s. 5. 6 . 

(■41) Alulla, Page 1127, Pts. (z), (a). 

(b)-CivilP. C. (1908), O. 39, R. 1—Interlocu¬ 
tory injunction — Grant oi _ Essentials to be 
proved, indicated. 

In order to obtain an interlocutory injunction it 
is not enough for the plaintiff to show that he has 
a prt»ia facie case. He must further show that : 

(1) In the event of withholding the relief of tern- 
porary injunction he will sufler an irreparable in- 
jury; 

( 2 ) in the event of his succtcs in the suit in 
establishing his alleged legal right, the encroach- 
ment whereof is complained against, he will not 
have the proper remedy in being awarded adenuate 
damages: (IttOS) 1 Ch. D. 287; (19I1J 1 K. B 455 
and (’14) 1 A. I. R. 1914 Cal. 32, Expl.-. 

(3) in taking into consideration the comparative 
mischief or inconveniences to the parties, the 
balance of convenience is in his favour, or in other 
words, that his inconvenience in the event of with¬ 
holding the relief of temporary injunction will in 
all events exceed that of the defendant in c.ise be 
is restrained. This condition can, under circum- 
stances, bo so adjusted as not to deprive either 
party of the benchts be is entitled to in the event 
It turns out that the party in whose favour the 
order is made shall be in the wrong, by imposition 
of terms on one party or the other as condition of 
either granting or withholding the injunction; 

(4) lastly, the plaintiff must show a clear neces¬ 

sity for affording immediate protection to his 
alleged right or interest which would otherwise be 
sonously injured or impaired. [p 181 C 1] 

The plaintiff brought a suit for possession of cer¬ 
tain coal lands on the ground that they were com- 
prisM in bis lease and applied fur an iuterloeutory 
injunction restraining the defendant from workinis 
the disputed coal lauds: ® 

HeW that ( 1 ) the quantity and value of the coal 
that might be extracted by the defendant till the* 
decision of the suit could be detennined and, in the ' 
event of the plaintiff’s success, award of compen¬ 
sation and damages would be full and complete 
remedy and, therefore, interference by a temporarv 
injunction was not called for: (1895) 1 Ch. D. 287' 

^ 1914 Cah 

362, Dts/tnp. (-p ^93 ^ 

convenience was also in favour 
of withholding the reliefer interlocutory injunction 
In case injunction was granted the working out of 

fall as soon as war conditions disappeared In 
such circumstances, the plaintiff even in the event 
of his success would be a great loser 
could not upon the d® SdaT’to Srhim 

wiffibeld and the defendant worked out the mine 
and derived profits those would be of the plaintiff 
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ill the event of his success coming to him in the 
shape of damages or mesne profits. 183 C 2] 

CPC — 

(44) Cbitaley, O. 39, R. l.N. S.Pts. 5, 6.8, 10,11. 
(41) Mulla, Page 1127, Ft. (j); Pagell28,Pt. (b). 


(c) Civil P. C. (1908), O. 39, R. l—Interlocu- 
tory injunction — Essentials for grant of — 
Irreparable injury — Meaning of. 


The plaintiff, in order to obtain relief of temporary 
injunction, must prove that the withholding of the 
injunction will cause him irreparable injury before 
legal right claimed by him can be established. 

[P 181 C 1] 

Irreparable injury does not mean injury that is 
not physically capable of being remedied bat it Is 
such an injury which could not be adequately reme¬ 
died by damages. Inadequacy of remedy by damages 
means that the damages obtainable by law are not 
such compensation as will in effect, though not in 
specie, place the parties in the position in which 
they formerly stood. [P 181 C 1, 2] 


p_ _ 

(•44) Cbitaley, 0. 39, R. 1, N. 3, Pt. 9. 

J3. C. De and Bhabanada Multherji — 

for Appellants. 


Mazumdar or his successors-in-interest has 
been elaborately described by the Subordi¬ 
nate Judge in bis ordeif under appeal, and it 
need not be repeated here. The proprietor of 
mauza Katras granted another lease of some 
coal lands in the same mauza to one 
Mr. Bennet and another in the year 1917 
and the said Mr. Bennet, it is said, dug the 
two disputed inclines and air shafts in the 
northern portion of the coal land of the 
plaintiffs during the time of the plaintiffs’ 
predecessor-in-interest, namely, Lalit Mohan 
Bose and raised some coal without his know¬ 
ledge and consent. Lalit Mohan having 
protested against the wrongful acts of 
Mr. Bennet, the latter quitted the inclines 
and the shafts and the land encroached 
upon. According to the plaintiffs, since then 
these inclines had never been worked for the 
purpose of raising coal until December 1944, 
when the defendants for the first time started 


11. S, Chatterji —for Respondents. 

Ray J_This is a plaintiffs’ appeal 

against the order passed by the Subordi¬ 
nate Judge of Dhanbad in Title Suit Ko. 
IG of 1945 refusing to grant an interlocutory 
injunction to restrain the defendants from 
working the disputed coal mines. The plain¬ 
tiffs in their suit claim the disputed part of 
the colliery as included in the lands demised 
as per a registered lease dated ist Agban 
isoi B. S. granted by late Ganga Narain 
Singh, the then proprietor of pargana Katras, 
to late Ramdayal Mazumdar. The same 
landlord by another registered lease dated 
2lsfc Kartick 1301 B. S. leased out an adjoin¬ 
ing plot of land in mauza Katras for the 
purpose of extracting coal to one Budhar 
Nath Roy. It is stated that a dispute having 
arisen about the intermediate boundary lines 
between the coal mines of Ramdayal Ma¬ 
zumdar and Budhar Nath Roy, there was 
Title Suit NO. 32 of 1896 instituted by Ram¬ 
dayal against the said Budhar Roy and 
Ganga Narain Singh, the proprietor, in the 
Court of the Subordinate Judge of Purina. 
The northern boundary of the plaintiffs 
leasehold land was fixed and declared, and 
the plaintiffs claim that this decree fixing the 
boundaries is binding as between the parties. 
The plaintiffs thus claim that the present 
disputed inclines in the colliery now in pos¬ 
session of the defendants are all within the 
declared boundaries of the leasehold lands 
of Ramdayal Mazumdar, their predecessor- 
iu-interest, and, therefore, they have a prima 
facie title to the same. How the leasehold 
interest came to be owned and possessed by 
the plaintiffs being derived from Ramdayal 


working out the inclines for the purpose. 

The defendants, it can be shortly stated, 
without narrating the history of their acquisi¬ 
tion of the rights in question, are the succes¬ 
sors-in-interest of Mr. Bennet and another. 
The plaintiffs, therefore, urged that the defen¬ 
dants are mere trespassers having no right 
to the inclines, air shafts and also the lands 
below them which are in dispute in this caM 
as they form a part and parcel of their 
leasehold interest having been given up in 
their favour as stated above. The defendants, 
on the other hand, contend that the said in¬ 
clines and air shafts have all along been in 
possession of their predecessors-in-intereet 
including Mr. Bennet and his partner, the 
land in dispute being within their lease, that 
neither the plaintiffs nor their predeceasor- 
in-interest have ever been in possession of 
the same, and that the plaintiffs, tatog 
advantage of the fact that defendant 1 is a 
pardanashin lady and is an absentee, wrong¬ 
fully encroached upon the said land and 
started working out certain shafts for ex¬ 
tracting coal beneath the shafts which the 
defendants had started working out sine® 
December 1944, and that they anticipating 
the defendants’ contemplated suit against 
them for their act of trespass, filed the 
sent suit w’hich is not a bona fide one. The 
question at i^ue, therefore, is whether the 
lands in dispute are within the boundaries^ ot 
the respective leases of the parties on whio 
they base their title. 

It is admitted on both hands that pn« 
to December 1944 both the parties or 
predecessors-in-interest had stopped worki^ 
the coal mines respectively belonging to them 
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•on account of dullness of coal market. The 
plaintiffs have produced no document to 
show that Mr. Bennet had vacated the in- 
dines in dispute on protest of Lalit Mohan 
Bose as alleged by them in their plaint. The 
plaintiffs’ suit is in substance a suit in eject- 
ment. The plaintiffs’ on bringing this suit 
moved the learned Court below to pass an 
order of interlocutory injunction against the 
defendants restraining them from working 
■out the disputed mines. 

The main allegations on which the plain- 
tiffs based the prayer for the temporary 
interference are: (i) that the .defendants, 
according to the plaintiffs’ information, had 
been robbing and reducing the pillars in the 
mine and have been cutting and removing 
•coal in a reckless and unworkmanlike man¬ 
ner giving rise to every probability and 
apprehension of a serious subsidence and 
collapse which may ultimately lead to des¬ 
truction of the property in dispute; ( 2 ) that 
the defendants have not got sufficient pro¬ 
perties under the jurisdiction of this Court 
and there is no chance of damages, if any, 
being recovered from them; (3) there is a 
great difficulty in assessing damages as the 
quantity of coal extracted cannot be easily 
ascertained; in short the plaintiffs will suffer 
irreparable injury in the event of injunction 
being withheld; and (4) that the defendants 
being guilty of wantonly wrongful act of 
trespass into the properties of the plaintiffs, 
and their possession not being based upon 
any bona fide claim of title to the same, 
they should, at all events, be restrained from 
further continuance of tbeir wrongful act. 

The defendants, on the other hand, con- 
tend, (l) that the plaintiffs have not shown 
to have a yrima facie title to the disputed 
property; (2) that the defendants and their 
predecessors-in-intcL'cst have been, at all 
material times, since the creation of the lease 
and the Inclines and air shafts, in possession 
of the properties in dispute to the entire ex¬ 
clusion of the plaintiffs; (3) that the defen¬ 
dants are working the mines, and removing 
coal, in moderate quantity, according to the 
most scientific and approved methods of 
mining, with due regard to the safety and 
future working of the mines, and in strict 
accord with the provisions of the Indian 
Mines Act, and the rules and regulations 
made thereunder; (4) that they have invested 
large sums of money for working out the 
mines, and, therefore, in the event of their 
being restrained from working them out, 
they will be subjected to irreparable loss; (s) 
that they have sufficient means worth about 
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6 lakhs consisting of house properties and 
various kinds of other properties including 
collieries, and, damages, if any, are very 
easily recoverable from them; (6) that this 
is not a fit case in which an interlocutory 
order of injunction should be gi-anted inas¬ 
much as the plaintiffs’ in the event of their 
establishing their legal title, can be suffi¬ 
ciently compensated by damages, and ( 7 ) 
that the balance of convenience is in their 
favour. The learned Subordinate Judge re¬ 
jected the plaintiffs’ prayer for injunction 
upholding the contentions of the defendants, 
Hence, this appeal by the plaintiffs. The 
learned Subordinate Judge went wrong while 
dealing with the ixiint of prima facie title, 
in his following observation : 

“Now, from these facts I am not prepared at 
this stage to accept the contention that the plain¬ 
tiffs have got a prima facie title. Simply the filing 
of a case with certain allegations is no ground to 
accept the point of prima facie title. The plaintiff 
in such a case must make out a plain case [vide 
Halsbury’s Laws of England, Volume 18, 110,1935 
Edition). In my view there is no such case here 
at present as the plaintiffs' right will have to be 
established and decided before it can be said that 
he has got a prirna facie title." 

Mr. B. C. Dg who appears for the appel- 
lants contends—with which contention I en¬ 
tirely agree—that the learned Subordinate 
Judge is wrong in holding that in order to 
make out a prima facie case necessary for 
granting an interlocutory injunction, the 
plaintiff should establish his title. But it is 
enough, for the ]>laintiff for granting an 
interlocutory injunction if he can show that 
he has a fair question to raise as to the 
existence of the right which ho alleged and 
can satisfy the Court that the property in 
dispute should be preserved in its present 
actual condition until such question can be 
disposed of. In interfering by an interlocu¬ 
tory injunction, the Court, in general, does 
not profess to anticipate the determination 
of the right but merely gives it. if, in its 
opinion, there is a substantial question to be 
tried, and if, till the question is ripe for 
trial, a case has been made out for the pre- 
servation of the property, in the meantime, 
in status quo. He is not required to make 
out a clear legal title but has to satisfy the 
Court that he has a fair question to raise as 
to the existence of legal right, and that 
there are substantial grounds for doubting 
the existence of the alleged legal right the 
exercise of which he seeks to prevent. It is 
no less important to observe that the'Court 
must also, before disturbing any man’s legal 
right, stripping him off any of the rights 
with which law has clothed him. be satisfied 
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that the probability is in favour of his case 
lultimately failing in the final issue of the 
suit. It has to be, at the same time, borne 
in mind that a mere existence of a doubt as 
ito the plaintiff’s right to the property does 
not itself constitute a sufficient ground for 
refusing an injunction though it is always a 
circumstance which calls for the attention 
lof the Court. In this view of the matter, 
it cannot be said that the plaintiff has not 
been able to show that be has raised a fair 
and substantial question w’bich has to be 
tried. The plaintiff, for this purpose, has 
relied upon the judgment of the Title Suit 
NO. 3-2 of 1S9G which was tried analogously 
with Title suit No. 48 of 1896. It may be 
observed at the outset that the judgments 
and decrees of those suits are not binding 
between the pirtios in the sense of their be- 
ing res judicata, because in that case the 
plaintiff’s predecessor-in interest was claim, 
ing certain specific-lands as appertaining to 
bis leasehold interest with which the present 
defendants or their predecessors-in-interest 
neither bad nor have anything to do. 
Secondly, the defendants derive their interest 
from the lease of Mr. Bennet and another 
which was not then in existence, and, there¬ 
fore, there could not have been any dispute 
relating to the boundaries between Bam. 
dayal’s lease and Bonnet’s lease, but at any 
rate that judgment is a piece of evidence for 
the plaintiff. It is noticeable that the pro- 
prietor of Katras, who was also a pro forma 
defendant in Bamdayal’s suit, supported his 
case as to bis lease including Charridhar 
Kanali. The Court, however, in adjudicating 
Kamdayal’s title to the lands then in dispute 
came to the conclusion: 

'Tt may be that the boundaries given in Ram- 
dayal’a patta cover the whole of the south-western 
portion of Mouza Katras. But when the lands 
settled with Bhudhat were admittedly taken by 
the Raja (the proprietor of Katras) from Ramdayal 
and that for a consideration, they must be held to 
have been excluded from his patta. The bounda- 
lies taken by themselves would cover Charridhar 
Kanali as well. For Cbokabad is mentioned in des¬ 
cribing the northern boundary of the land settled 
with Ramdayal and a large portion of Charridhar 
Kanali would be comprised in his tenure.” 

With regard to the southern boundary of 
Bhudhar’s lease, the Subordinate Judge in 
that case finds : 

” It is clear that the Dangas appertaining to 
Cbokabad and Charridhar Kanali were settled by 
the Bajah with Bbudbar. The question then is 
whether the Danga on the south of Charridhar 
Kanali appertains to it. From the evidence and 
probabilities of the case 1 have no hesitation in 
holding that it does. Of course there has been 
muoh hard swearing on the point but the truth 
has oozed out in spite of the efforts of the Baja and 


Ramdayal to suppress it. The Raja admits that 
the boundaries of the Katras lands as given in the 
pattah are correct. The following is the southern 
boundary of the Katras land as given in the patta, 
namely, the farthest extremity of Jama Jore and 
Charridhar Kanali and hillocks. A reference to the 
Commissioner’s map will at once show that this 
boundary covers the entire &ai<2 and Danga in 
dispute painted yellow on the south of Charridhar 
Kanali. The meaning of the sentence is that the 
southern boundary extends to the farthest limits of 
Jama Jore and Charridhar Kanali up to the hil¬ 
locks. Surely the hillocks would not have been 
mentioned as forming the boundary if it had been 
intended to exclude the baid and Danga aforesaid 
from the defendants’ (Bhudbar's) tenure. The bil- 
locks are stumbling blocks in the way of the Baja’s 
and Bamdayal’s contention.” 

In the result, therefore, the hillocks to 
the south of Charridhar Kanali and Ohokabad 
were held to be the boundary between the 
leases of Bbudbar and Ramdayal. It is clear, 
therefore, that the hillocks are the northern¬ 
most boundary of the lease in favour of the 
plaintiffs’ predecessor.in.interest. The dis- 
puted lands on which the defendants are 
working out the colliery in the inclines dug 
by Mr. Bennet lie, according to the plain¬ 
tiffs, to the south of the hillocks and the 
defendants are not in a position to contra¬ 
dict this. Further, according to the finding 
in that case, though the northern boundary 
of Ramdayal’s lease taken by itself would 
cover Charridhar Kanali as well, Cbokabad 
being described in the said lease as the 
northern boundary of the land, the disputed 
lands were adjudicated in favour of Bbudbar 
on the ground that by consent of Ramdayal 
and the proprietor, they were taken out from 
Ramdayal’s lease to be included in Bhudhar’s 
lease. But this consideration will not apply 
to the lease of Mr. Bennet which comes 
into existence in the year 1917, and it is no 
part of the defendants’ case that any other 
lands included within the boundaries of 
Ramdayal’s lease were taken out with his 
consent or that of his successor-in-interest in 

order to be given to Mr. Bennet. Mr. Do 
has shown to us, in the mining survey mapi 
that the lands lie within the boundaries as 
declared in the above-mentioned suit of 1896. 
We do not propose to come to any definite 
finding so as to anticipate the determination 
of the dispute between the parties which hM 
to be tried out by the Subordinate Judge in 
regular course. There is, however, a lacuna 
in the argument of Mr. De and it is^this 
that he does not produce Bennet’s lease so 
as to enable us to compare the northern an 
southern boundaries of the resi)ective leases. 
In its absence it is difficult to arrive 
certain conclusion, but we are satisfied t a 
it cannot be said that the plaintiffs have no 
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substftntiftted that thoit claim is a bona 6 d 0 
one and their suit raises a fair and substan¬ 
tial question to go to the trial. We are satis, 
fied, therefore, that the plaintiffs have shown 
a prime facie case, but in our view that is 
not enough for them to secure the inter, 
locutory order of injunction. At the same 
time it can be very safely laid down in this 
case, however, that the plaintiffs have not 
been able to satisfy that there are substan. 
tial grounds for doubting the existence of 
the alleged legal right in the defendants, the 
exercise Of which they seek to prevent. This, 
by itself, is a stumbling block in the plain, 
tiffs’ way. 

There are various other considerations 
which, in my view, fully disentitle the plain, 
tiffs from getting the relief of interlocutory 
inj'unction. They can be summarised as 
follows : (i) that the plaintiffs must show 
that in the event of withholding the relief 
of temporary injunction, they will suffer an 
irreparable injury; ( 2 ) that this is a case in 
which in the event of their success in the 
^suit in e^ablishing their alleged legal right 
|the encroachment whereof is complained 
|againBt, they will not have the proper 
remedy in being awarded adequate damages; 
(3) that the plaintiffs must make out that 
in taking into consideration the comparative 
mischief or inconveniences to the parties, 
the balance of convenience is in their favour, 
iOr, in other words, that their inconvenience 
in the event of withholding the relief of 
temporary injunction will in all events 
exceed that of the defendant in case he is 
restrained. This has to be borne in mind 
.that this last condition can, under circum. 
stances, be so adjusted as not to deprive 
|either party of the benefits he is entitled to 
in the event it turns out that the party in 
whose favour the order is made shall be in 
the wrong, by imposition of terms on one 
party or the other as condition of either 
granting or withholding the injunction. 
Lastly, the plaintiffs have to show a clear 
necessity for affording immediate protection 
to their alleged right or interest which would 
otherwise be seriously injured or impaired. 
1 will now proceed to consider seriatim 
whether in view of the particular facta and 
oircumatancea of this case, and in applying 
the aforesaid principles governing the grant¬ 
ing or refusing an interlocutory injunction 
to them the plaintiffs are entitled to succeed. 

Point No, 2. — Irreparable injury does 
inot mean injury that is not physically capa. 
jble of being remedied but it is such an injury 
iwhioh could not be adequately remedied by 


damages. Inadequacy of remedy by damages 
means that the damages obtainable by law 
are not such compensation as w-ill in effect 
though not in specie, place the parties in 
the position in which they formerly stood. 
In the present case the property in dispute 
is a coal mine, and its utility consists in 
extracting coal in scientific and workman, 
like manner, without any permanent detri- 
ment to it, and to put them in the best 
available market, for the purpose of gain. 
The defendants have said that they are 
working the mine in workmanlike and 
scientific manner under the rules and regu. 
lation of the Mining Act, and under the 
'supervision of the inspectors functioning 
thereunder. The plaintiffs did not seriously 
challenge it. It cannot be gainsaid that the 
present is the best market for fetching good 
prices for coal. It may be remembered in 
this connection that previously both parties 
had stopped extracting coal on account of 
dullness of market. Now, in the event of 
the plaintiffs establishing their legal right, 
they may be sufficiently compensated for 
being kept out of possession of the mines in 
recovering the price of coal with interest 
from the defendants in the shape of damages. 
Nothing has been shown to us how award of 
damages is not full and complete.remedy of 
the plaintiffs’ grievance. The allegation 
advanced to show that there is no likelt- 
hood of damages being recovered from the 
defendants is that they have no properties 
within the jurisdiction of this Court, while 
the defendants have sworn to say that they 
have buildings and other house properties in 
Dhanbad besides collieries and coal mines 
within this province worth about five lakhs. 
This has not been controverted to the satis, 
faction of the Subordinate Judge. Nor has it 
been suggested that there will be multiplicity 
of suits for recovery of such damages, be. 
cause in this suit the plaintiffs can get that 
relief along with declaration of their title 
and recovery of possession. 

The plaintiffs further said that there will 
bo difficulty in ascertainment of the quantity 
of coal extracted by the defendants. In this 
connection, it is to be borne in mind that 
under the present law the defendants have to 
submit monthly returns of their output of 
coal from the mines to the mining depart¬ 
ment of the Government, and the learned 
Subordinate Judge has laid it down, as a 
condition for withholding the injunction, 
that the defendants will submit six monthly 
returns to the Court of the coal extracted 
by them which order we propose to modify 
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by saying that instead of six monthly 
returns, the defendants will have to submit 
monthly returns of the coal taken out by 
them from the disputed mine. That being 
done, any objection on the score of ascer- 
taiuability or otherwise of the quantum of 
coal will vanish. Nor have the plaintiffs 
shown that coal is being worked out in 
unscientific manner. In my view, therefore, 
the plaintiffs have not succeeded in convinc¬ 
ing the Court that this is a case in which- 
injunction being withheld, they will suffer 
irreparable injury. 

Point No. 2 — Mr. De contends that the 
remedy of damages is no ground for refus-^ 
ing an injunction and in support of his con¬ 
tention, he has cited the authority of (1895) 

1 ch. D. 287^ at p. 322. The passage referred 
to in the judgment of A. li. Smith L. J. in 

support of his contention reads : 

“Many Judges have stated, and I emphatically 
agree with them that a person by comonttiDg a 
wrongful act (whether it be a public company for 
public purposes or a private individual) is not 
thereby entitled to ask the Court to sanction his 
doing so by purchasing his neighbour’s right, by 
assessing damages in that behalf, leaving bis 
neighbour with the nuisance, or his lights dimmed 
as the case may be. In such cases the well-known 
rule is not to accede to the application, but to 
grant the injunction sought, for the plaintiff’s legal 
light has been invaded, and he is prima facie en- 
titled to an injunction.” 

This case is very clearly distinguishable 
on the following grounds. It was a case in 
which the defendant was committing a per¬ 
petual nuisance in carrying certain trade 
near the premises of the plaintiffs, thereby 
causing him inconvenience which can best 
be described in the words of that learned 


Judge himself, viz., 

” Eekewich J. has found, and these findings are 
unappealed against, that the defendants were at 
the date of action brought, creating a continuing 
nuisance by means of vibration, noise and steara 
which were produced by the working of their p n 
and machinery, whereby not only annoyance, in¬ 
convenience and personal discomfort were occ^ 
sioned to the plaintiff, his wife and daughter in 
the occupancy of their bouse but the two latter 
had been, by the nuisance, made actually lU. There 
was also evidence that the defendants, by the etec- 
tion of their works, had lct down the buildings of 
the plaintiff, which consequently cracked and that 
the continuous vibration which subsequently arose 
from the user of their plant and maohmery was 
constantly increasing and aggravating these cracks.” 
In relation to this state of things the learned 
Lord Justice states: 

“It is here that I cannot agree with the learned 
Judge. Because the plaintiff does not suffer a 
moiwy loss, and is only driven out of his upper 
floors, and has only to make arrangements for 

1. (’95) 1 Ch. D. 287 : 64 L. J. Ch. 216 : 72 L.T 
34 : 43 W. B. 238, Shelfer v. City of London 
Llectric Lighting Company. 


sleeping elsewhere he, according to the Judge, is 
not entitled to stop the coatiuuance of the nuis- 
ance, but damages are a very fair compensation.” 


The same learned Judge in the same page 
has laid down what he calls a good working 
rule, namely that 

“(1) if the injury to the plaintiff’s legal rights is 
small, (2) and is one which is capable of being 
estimated in money, (3) and is one which can be 
adequately compensated by a small money pay¬ 
ment, (4) and the case is one in which it would be 
oppressive to the defendant to grant an injunction: 
then damages in substitution for an injunction may 
be given.” 

It is impossible to lay down any rule as 
to what, under different circumstances of each 
case, constitutes small injury or one tbatcan 
be remedied in money., or what is a small 
money payment or an adequate compensa¬ 
tion, or what would be oppressive to the de¬ 
fendant. As I have shown above, this is a 
6t case in which not only the plaintiffs’ 
injury, if any, can be adequately compen¬ 
sated by payment, but that it is pre-eminently 
a case in which it would be oppressive to the 
defendant to grant an injunction. In view 
of the financial condition of the 
the length of time for which the subject- 
matter of the suit may remain unadjudicated 
in the trial Court, it cannot be said that the 
money payment that is to adequately com¬ 
pensate the plaintiffs’ alleged injury will be 
so heavy as to be beyond the means of the 
defendants to pay. As I have said above it 
has not been established by the plaintiffs 
that the defendants are clearly in the wrong 
and have no bona fide and fair legal right 
in support of their action. In this connexion 
it may be observed that the defendants and 
their predecessors-in-interest being in i>osse8- 
sion of the disputed property, have invested 
large sums of money for digging inclines, 
making air shaft and fitting machines and 
machinery for extracting coal in a scientific 
and workmanlike manner. Truly, it would 
be oppressive to restrain the defendants from 
working out the mine. It can also be seen very 
clearly that to stop the working at the time 
when the market for coal is very brisk will 
not do any good to the plaintiffs in the event 
of their successfully establishing their legal 


ght. 

Mr. De further relied upon the case m 
911) 1 K. B. 455.® That case also is clearly 
stinguishable on the simple ground that it 
as a case of complete extermination of 
16 property in dispute. In that case c 
ibject-matter was one hundred shares that 

(1911) 1 K. B. 465 : 80 L. J. K. B. 
j. T. 446, Jon^ v. Pacaya Rubber and Produce, 

:o. Ltd. 
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had been allotted to the plaintiflf of that 


on his Application for it on part payment 
of the share money. The plaintifif disputed 
that he had been led into this purchase by 
certain misrepresentations, and that he was, 
therefore, entitled to withdraw from the 
transaction on refund of the money paid by 
him, while the defendants gave him an 
ultimatum that unless he complied with the 
call for the balance of the share money by a 
certain date, he would forfeit the shares. 
The plaintiff, in instituting the suit for ad> 
judication of his right to cancel the purchase 
and get back the money paid towards the 
price, wanted an injunction to restrain 
the defendant company from forfeiting the 
shares. In such a case it was held that the 
property concerned should not be allowed 
to bo completely destroyed, and considering 
the relative convenience of the parties, it 
was held that it was more in the interest 
of both parties that the forfeiture should be 
restrained. It was held that in case the plain¬ 
tiff succeeded in his suit, well and good, and 
if he did not succeed, he would not have the 
beneht of paying the balance of the consi- 
deration and enjoying the shares. The theory 
of comparative inconvenience and mischief 
works differently in different cases accord, 
ing to the facts and circumstances of each 
particular case. In my view, therefore, that 
is no authority for the proposition contended 
for by Mr. De that in no circumstances award 
of adequate damages would be considered to 
be full and complete remedy but that inter, 
ference by interlocutory injunction should 
be held to be the rule irrespective of the 
circumstances of the case. 

He further relied upon the case in 4i cal. 
486.® That case, while laying down that privta 
facie title means a fair and substantial ques. 
tion to be decided as to what the rights of 
the parties were, lays down that in deciding 
whether interference by interlocutory injunc. 
tion may be mode by the Court, the balance 
of convenience should be examined to see if 
it is desirable that status quo should be 
maintained, or the defendants should be 
allowed to continue to alter the character 
of the land. That was a case as between 
two cosharers in which one of them, that is 
the defendant, was altering the character of 
the land by erecting substantial buildings 
there&n. The difficulty in that case would 
be to adjust between the parties at the time 
of the partition. Besides, in that case the 
defendant’s conduct was su ch that their 

sT (*14) 1 A.LR. 1914 Cal. S62 : 41 C&I. 436 : 31 
1. 0. 661, Israil v. SbamBher Rahman. 
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Lordships held that he was not only entitled 
to invite the Court to withhold injunction 
but that he was to be directed that tho build, 
ing already erected should be taken off. 

The three decisions relied upon by Mr. De 
are not applicable to the facts of the present 
case, nor do they lay down any principle 
at variance with what I have said above in 
my smnmary of the points to be considered 
in determining whether tho plaintiffs are 
entitled to the relief of interlocutory injunc¬ 
tion against the defendants. One is a case 
of continuing nuisance resulting from a wan. 
tonly wrongful act of the defendant, the 
second was a case of complete destruction 
or wiping out of the subject-matter in dis¬ 
pute ; and the third is a case of altering 
character of the disputed property. I sbaff; 
therefore, hold that this is a fit case in’! 
which, in the event of the plaintiffs' success,! 
award of compensation and damages would! 
be full and complete remedy and interfer.i 
enco by a temporary injunction is not called' 
for. 

Point No. 3 .—Lot me consider in whose 
favour is the balance of convenience. In this 
connection the plaintiffs have to show that 
their inconvenience in the event of withhold- 
ing the relief of temporary injunction will in 
all event exceed that of the defendants, and 
they have further to show that their such in- 
convenience will outweigh what they have 
to suffer, if the injunction is granted. In, 
case injunction is granted, tho result will be 
that the working out of the colliery will be 
stopped. By tho time the litigation is over, 
the present coal market may not be there! 

It is more likely that market will fall as 
soon as war conditions disappear. In such 
circumstances, the plaintiffs even in the event 
of their success will be a great loser, because 
they cannot call upon the defendants to pay 
them damages. On the other band, if in¬ 
junction is withheld, the defendants wprk out 
the mine and derive profits, those will be of 
the plaintiffs in the event of their success 
coming to them in the shape of damages or 
mesne profits. As I have said above, there 
is no multiplicity of suit apprehended for as- 
certaining the damages. There will be no 
difficully in ascertaining the amount of coal 
extracted and the market rate of coal, nor 
will there be any difficulty in recovering the 
damages ascertained from the defendants 
who, it has been found above, are men of 
substance, nor Is it said either they have 
done or are bent upon doing anything to 
defeat or obstruct execution of the decree 
which may eventually be passed against 
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them. In my view, therefore,the balance of 


convenience is in favour of withholding the 
relief of interlocutory injunction. For the 
purpose of removing any difficulty for as¬ 
certaining damages, I am imposing certain 
terms on the defendants in addition to what 
has been laid down by the learned lower 
Court. 

Lastly, as I have observed above, the 
plaintiffs have to show a clear necessity for 
affording immediate protection to their alleg¬ 
ed right or interest which would otherwise 
be seriously injured or impaired. It has al¬ 
ready been held by me that this is neither a 
case of destruction nor waste nor alienation 
of the subject-matter in dispute, nor is it a 
case in which the defendants are guilty of 
making any efforts to obstruct or delay the 
execution of any decree that might eventually 
be passed. Therefore, on this consideration 
too, there is no clear necessity of any pro- 
tection by temporary injunction sought for 
by the plaintiffs. In my view, therefore, the 
plaintiff’s’ application for temporary injunc- 
tion has been rightly dismissed. 

In order to further obivate the apprehen¬ 
ded difficulties in ascertaining the amount 
of coal extrated from time to time, I should 
direct that the defendants must produce in 
Court monthly returns of coal derived from 
the disputed mine, and that they will keep 
regular accounts of their business so as to 
make it easy to ascertain the profits derived 
by them in the event of the plaintiffs suc¬ 
ceeding in establishing the legal right which 
they have claimed in the suit. These should be 
considered as conditions for withholding the 
relief of temporary injunction. I entirely 
agree with the learned Subordinate Judge 
that in case the plaintiffs satisfy him about 
the falsity of the defendants’ assertion that 
they have properties worth Rs. 5 laks in this 
province, the defendants will be called upon 
to furnish security for due discharge and 
satisfaction of any decree that might be 
passed against them in the suit. Holding, as 
I have done, that this is not a fit case in 
which the Court will be justified in exercising 
the jurisdiction of granting relief of inter, 
ference by interlocutory injunction, I dismiss 
this appeal subject to the modification men¬ 
tioned above. In view of the circumstances 
of this case, I order that each party will 
bear its own costs of this appeal. The Sub- 
ordinate Judge is asked to expedite the 
beating of this case. 

Das J. — I agree. 

Q.N, Appeal dismissed. 
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Beevor J. 

Kishun Prasad — Petitioner 

V. 

Hardwar Singh and others — 

Opposite Party. 

Civil Bevn. No. 677 of 1944, Decided on 18th 
September 1945, from order of Uunsif, Mongbyr, 
D/« 19th June 1944. 

Civil P. C. (1908), O. 9, R. 9 and S. 151—Suit 
partly dismissed for failure to pay adjoarnment 
costs —* Application for restoration is compe¬ 
tent—Remedy for dismissal of such application 
is by appeal. 

In a suit for rent the defendant admitted .only a 
part of the claim and the plaintiff was granted time 
to produce certain documentary evidence subject to 
payment of adjournment costs as condition preoe* 
dent. On the date of hearing plaintiff did not pay 
the costs and the rest of his claim was dismissed* 
The plaintiff then applied under O. 9, B. 9 and 
S. 151 for restoration of the suit but the application 
was rejected as being incompetent. Plaintiff applied 
in revision against this order : 

Held that the application under 0. 9, B» 9 was 
maintainable. But the plaintiff's remedy against 
the rejection of the application was by way of 
anneal and not by a revision application. 

[P 185 0 1] 

Held further that S. 151 did not apply to tbe 
facts of the case: ('25) 12 A. I. B« 1525 Pat. 435, 
DiUing. CP 185 0 

C P C — 

(’44) Chitaley, O. 9, B. 9, N. 1. 

Bamakant Farma — for Petitioner. 

K. Dayal and Mohammad Ayub — 

for Opposite Party. 

Order. — The petitioner brought a suit 
for rent. The substantial question at issue 
between him and the defendant was whether 
the total rental was Rs. 135 as alleged by 
him or Bs. 35-8-3 as alleged by the defendant. 
On 23 rd September 1943 the plaintiff was 
granted time to produce certain documentary 
evidence on payment of Rs. 5 as adjournment 
costs. The payment was made a condition 
precedent to the hearing of the suit. There 
were several adjournments, and finally the 
suit was called for hearing on 25th February 
1944 when the order sheet shows that the 
plaintiff did not pay tbe costs, and, there- 
fore the suit was decreed according to the 
rate admitted by the defendant. On Mth 
February 1944 the petitioner filed an applica¬ 
tion which headed as under O. 9, R. 9 and 
S. 151, Civil P. C., for restoration of the suit. 
This application was rejected on I9th 
1944 on the ground that it was not main¬ 
tainable. and that the plaintiff's remedy was 
to file an appeal against the decree dated 96 h» 
February 1944. The petitioner has, therefore, 
moved this Court. 


1946 


Badri Khatik v. Narain Singh (Ray /J Patna 185 


Now, I cannot agree with the view which 
has been expressed by the learned Munsif for 
dismissing the application by his order dated 
19th Jane 1944, but it seems to me that this 
petition should fail on another ground. I am 
of the opinion that the application dated 
28th February 1944 did lie under 0.9, R. 9, 
and, therefore, when it was rejected on I 9 th 
Tune 1944 the petitioner's remedy was by an 
appeal to the District Judge. It is urged, 
however, that S. 15l would apply because it 
was uncertain which provision of law would 
apply, and in this connection I was referred 
to the decision in 4 Pat. 180.^ That was a 
case in which the plaintiff handed over 
deficit court-fees to bis pleader. Had the 
petitioner handed over the amount payable 
as adjournment costs to his pleader in the 
present instance, that case might have been 
applicable, but this is not the petitioner’s 
own case. His own version, according to bis 
petition of 28th February 1944 was that his 
karpardaz bad gone away to the Imperial 
Bank some 100 yards off and when he re. 
turned, the suit had been dismissed. Unfor. 
tunately for the petitioner at the critical time 
when the matter arose, neither be nor his 
karpardaz were ready to pay the money. 
The fact that they had been ready on pre¬ 
vious occasions is, to my mind, quite irrele- 
vant. There is an affidavit on the record to 
show that they were ready to pay but there 
is no affidavit that the money was ever 
tendered either to the opposite party or to 
the Court, and, in these circumstances, I see 
no ground on the merits for re opening the 
question which was decided by the order of 
26th February 1944. The petition is, there- 
fore, dismissed with costs. Hearing fee, one 
gold mohur. 

Q.B./d.h. Petition dismissed. 

1 . (’25) 12 A.I.B. 1926 Pat. 4S6 ; 4 Pat. 180 : 91 
I. 0. 218, Adit Prasad Singh v. Rambarakb Abir. 
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Meredith and Ray JJ. 

Badri Khatik — Defendant 

— Appellant 

V. 

Narain Singh and others—Plaintiffs 

— Respondents. 

Appeal No. 171 of 1944, Decided on 80th 
November 1945, from appellate decree of AddJ. 
Sab. Judge, Gays, D/-28tb January 1944. 

(a) Limitation Act (1908), Art. 144 —. Burden 
of proof Plaintiff establishing relationship 
of landlord and tenant — Defendant must 
prove ouster. 

1946 P/24 & 26 


ejectment the Court finds 
that the defendant s occupation is not independent 
of the plaintiff, that is to say, not on his own 
independent title but as a tenant under the plain, 
tiff It IS necessary for the defendant, in order to 
succeed, to establish ouster, that ie, assertion of 
hostile title as against the plaintiff and olaimioi? 
title on his own account and after such assertion 
to the knowledge of the plaintiff, bis remaininc in 
possession for the statutory period of 12 years or 

[P 187 c n 

(b) Limitation Act (1908), Arts. 142 and 144 _ 
It IS substance and actual facts found by Court 
- V whether suit is governed by 

Art. 142 or Art. 144—Suit held, was governed 
by Art. 144. (Per Bap J.), 

In deciding as to whether a particular case 
attracts the provisions of Art. 142 or Art. 144 the 
Courts have to interpret the Articles as they stand. 

allegations of the plaintiff 
which determines the nature of the suit, but it is 
the substance and the actual facts found bv the 

.. M Mj. — *.!_• j. . esuit is one which 

comes within the purview of Art. 142 or Art. 144 

So far as Art 142 is concerned, it is not necessarv 

that the suit should be one in which the plaintiff 

should allege that he has been in possession and 

dispossessed ; (’32) 19 A.I.R. 1932 Oudh 46 Bcf 

r . . . , CP 187 C 2; P 188 C l] 

Lirnitation Act— 

^ 

(’38) Rustoraji, page 1317 Pts. 3, 4. 

Sarju Prasad and S. P. Singh-ior Appellant. 

Raj Eishore Prasad and Lakskmi Narain 
oin/ia — for Respondents. 

Ray J. — This is a defendant’s second 
appeal against the judgment of the lower 
appellate Court, decreeing the plaintiffs’ 
suit in ejectment against the defendant- 
appellant. The subject-matter of dispute is 
a house within the municipal limits of the 
town of Gaya, and is subject to municipal 
assessment. The plaintiff started his suit 
on the allegation that the disputed bouse 
had been acquired by his elder brother* 
Obhedi Singh, by purchaso. and that at the 
tim^ the defendant’s father was occupying 
the house as a tenant on a monthly rent of 
eight annas. He, however, vacated the house 
m the year 1339 and thereafter he died, 
pubsequent to that, the present defendant was 
intrMuced into the same house as a tenant 
m the year 1340 on a monthly rent of Be. i. 
Ibe defendant paid the settled rent for about 
a year or two, and then discontinued doing 
so, on which the plaintiff served him with 
a notice to quit on 3rd May 1937. In renlv 
thereto the defendant set up a title in him 
self, and, therefore, the plaintiffs brought 
the suit to eject the defendant, claimed 
arrears of rent, and damages since the 
termination of toe tenancy, on service of 

defendant’s story w^s 
that the house m dispute had been built by 
the defendants uncle, Shama Khatik, and 


A. I.R. 


186 Patna Badri Khatik v. Narain Singh (Bay J .) 


the lands, the bouse site, bad been gifted to 
him by Chulban Sahu who admittedly was 
the owner thereof. He further pleaded that 
the plaintiffs’ suit was barred by limitation, 
neither they nor their predecessor-in-title 
having ever been in possession within twelve 
years of the suit. They also set up a title 
by adverse possession. 

The Munsif, who tried the suit in the 
first instance, came to a finding that the 
plaintiffs’ title to the disputed house includ- 
ing the site thereof was well proved. He had 
framed, on the pleadings before him, an 
issue as to limitation, which was in these 
terms: “Is the suit barred by limitation?” 
Before him, this issue of limitation was not 
pressed. He, therefore, granted the plaintiffs 
a decree for ejecting the defendant. He, 
however, found that the allegation of tenan¬ 
cy in year 1340 at a monthly rent of Re. i 
had not been established. Therefore, the 
plaintiffs were not entitled to claim any 
amount as arrears of rent, but he granted 
the plaintiffs damages, in lieu thereof, to the 
extent of Rs. 50. This judgment of the learn¬ 
ed Munsif was appealed from, and the 
learned lower appellate Court agreed with 
him on the question of plaintiffs’ title, but 
it was represented to the lower appellate 
Court that the issue of limitation had not 
in fact been abandoned before the learned 
Munsif. Tne learned lower appellate Court, 
at that stage, had come to a clear finding 
that the plaintiffs had title to the property, 
and that the defendant’s predecessor.in-in¬ 
terest was the tenant in occupation at some 
anterior date, but that all the same, he felt 
that the question of limitation must he deci¬ 
ded afresh by the trial Court. He, therefore, 
remanded the case to the Munsif to come to 
a decision on this issue and dispose of the 
suit in accordance with law. The Munsif 
who tried the suit, after remand, recorded a 
finding that admittedly the defendant and 
his predecessor-in-interest having been in 
occupation for more than 30 or 35 years, and 
the allegation of tenancy created in the year 
1340 not having been proved, and any pre- 
vious tenancy not having been pleaded, the 
defendant had acquired a title by adverse 
possession, and the plaintiffs not bavihg 
proved a subsisting title, or not having pro¬ 
ved that they were in possession within 
12 years of the suit, their suit must fail as 
barred by limitation. In course of his find¬ 
ing be had said that in the municipal survey, 
which had taken place in 1913, the plaintiffs 
were recorded as owners, in respect of the 
holding and the defendant as an occupier, 


and that there was a dispute as against this 
entry raised by the plaintiffs in 1916 before- 
the survey officer who decided that the plain¬ 
tiffs bad nothing to lose by such a record as 
it would not confer on the defendant any 
permanent right of occupancy. The learned 
Munsif remarked, however, that this record 
was of no help to the plaintiffs in establish¬ 
ing either that there was a tenancy prior to- 
the year 1340 or that the plaintiffs were in 
possession within 12 years of the suit. 

The plaintiffs then took the matter in 
appeal, and the lower appellate Court by its- 
judgment, which is under appeal, came to a 
very clear finding that there was a tenancy 
in favour of the defendant’s predecessor-in- 
interest. He, therefore, found that the plain¬ 
tiffs were in constructive possession through, 
their tenant, namely, the defendant, within 
12 years of the suit. He finds in substance- 
that the defendant being a tenant, at some 
time or other, it is for him to establish 
acquisition of title by adverse possession. 
Therefore, on these grounds he reversed the- 
decision of the learned Munsif, and gave the 
plaintiffs a decree. Mr. Sarju Prasad, who- 
appears for the appellant, argues very stre¬ 
nuously, that this is a case in which the 
plaintiffs must prove subsisting title within 
12 years of the institution of the suit. The 
suit is one in ejectment, to which Art. 142, 
Limitation Act, would apply, and in such 
a case it was for the plaintiffs to ^tablisb 
that they were in possession within 12- 
years of the suit. It having been admitted 
by the plaintiffs that the defendant or 
his predecessor-in-interest has been in pos¬ 
session of this property for about 30 or- 
36 years, the learned Subordinate Judge- 
should have found that the plaintiffs’ suit 
was barred by limitation. He urges that the- 
lower appellate Court has nowhere found 
that there was a relationship of landlord 
and tenant as between the parties. There¬ 
fore, it was not necessary for the defendant 
to establish title by adverse possession, bnt 
it was necessary for the plaintiffs to establish 
that they were in possession withia 12 yea» 
of the suit. Mere proof of plaintiffs’ titl® 

will not suffice. ^ . 

His contention, in my judgment, is not at 
all correct. He is wrong, in my view, in his 
submission that the learned SubordiM 
Judge has not come to a finding that thei» 
was ever any relationship of landlord 
tenant as between the plaintiffs 
defendant. To make this clear, I wish 
notice some of the passages in the 
of the learned lower appellate Court, wui 
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will oonolusively show that he has applied 
his mind to this aspect of the case and has 
come to a distinct finding. In his judgment 

dealing with the point of limitation he says: 
“Here we find that all that the plaintiffs have 
failed to prove is the story of tenancy set up by 
the plaintiffs, (here he means the fresh tenancy of 
1340), the result of which is that rightly the pre. 
siding officer of the lower Court did not allow any 
amount by way of rent or damages to the plaintiffs. 
Merely on that score we cannot presume that the 
defendant has been in possession of the house 
gttife independently of tJie plaintiffs. Exhibits 9 
and 10, which are mnnioipal papers, clearly show 
that the physical possession of the defendant bos 
b^n as a tenant of the plaintiffs in the house in 
dispute. Apart from this, it is clear that the plain, 
tiffs have been paying the municipal taxes all 
along, while the defendant never paid municipal 
taxes at any time.” 

Then he concludes : 

“I hold that the plaintiffs have had symbolical 
possession just as they have title to the house in 
question, and the physical possession of the defen. 
dant does not constitute ouster of the plaintiffs.” 

In my view, he thus very clearly finds that 
the defendant’s occupation was not indepen. 
dent of the plaintiffs, that is to say, not on 
his own independent title but as a tenant 
under the plaintiffs. He, therefore, holds 
that the plaintiffs were in constructive pos. 
session, though he used the wrong word 
"symbolical,” through the defendant. There¬ 
fore, it was necessary for the defendant, in 
order to succeed in the case, to establish 
ouster, that is, assertion of hostile title as 
against the plaintiffs and* claiming title on 
his own account and after such assertion, to 
the knowledge of the plaintiffs, bis remain- 
ing in possession for the statutory period of 
IS years or more. The lower appellate Court 
finds that this the defendant has not been able 
to do. Mr. Barju Prasad, however, finds a 
vulnerable point in the judgment, namely, 
in the rather infelicitously expressed legal 
proposition with which the learned Subordi- 
nate Judge starts bis judgment in so far as 
he deals with this aspect of the case. The 
passage runs like this: 

"The general principle of law is that possession 
follows title, and eo unlees and until it is proved 
that the man having actual physical possession 
over the bouee is in possession to the ouster of 
the plaintiff who has got title, be cannot be allow¬ 
ed to claim any right of keeping the house by vir¬ 
tue of that possession. In other words, unless and 
Dotll the defendant’s possession is found to be ad¬ 
verse to that of the plaintiffs the defendant can¬ 
not claim any right or title to retain the house”. 

It is clear, however, that when he pro- 
pounded his proposition in these words he 
had in his view the facts of this particular 
case. It will appear from the above quota¬ 
tion, that he is talking of retention of 


possession by the defendant, which is just 
the term applicable when the defendant in 
his right as a teiaant waot^ to resist eject- 
ment on the part of the plaintiffs-landlords. 
However erroneous he may be in his ex. 
pression of law, there is absolutely no he- 
sitation in my mind that he has brought 
his mind to bear upon the real aspect of the 
case, namely, whether the plaintiffs had 
substantiated their allegation that the defen. 
dant or his predecessor-in-intereat was a 
tenant in respect of the holding at however 
remote a time and after this was found be 
had to call upon and see the defendant to 
establish title by adverse possession to the 
ouster of the plaintiffs, which is just the 
right view that he should be deemed to have 
taken. Mr. Sarju Prasad, however, concedes 
that if it is held that the learned lower 
appellate Court has come to a finding that 
there was relationship of landlord and tenant 
between the parties, he cannot contend with 
success that the decision of the learned 
Subordinate Judge was wrong in law. His 
whole complaint was that there was no such 
finding, but I have shown how his conten- 
tion does not pay attention to the clear 
finding in the Subordinate Judge's judgment. 
We have also had the advantage of reading 
the previous two judgments of the trial Court 
and the lower appellate Court, and we have 
fully satisfied ourselves that those findings, 
which have never been upset by the Court 
that remanded the case for a retrial on the 
limitation issue, make it very clear that at 
all stages and at all material times exis- 
tence of relationship of landlord and tenant 
had been accepted to be a fact. 

Mr. Rajkishore Prasad appearing for the 
respondents wanted to contend that even 
though there be no finding establishing the 
relationship of landlord and tenant between 
the plaintiff and the defendant in a suit in 
ejectment. Article 144 would apply if the 
plaintiff in his plaint does not make out a 
case of possession and dispossession. He 
cited 7 Luok. 250* in support of this conten- 
tion. As was very rightly observed by my 
learned brother in course of argument, we 
have to interpret Articles 142 and 144 as 
they stand in deciding as to whether a 
particular case attracts the provisions 
of this Article or that Article. So farf 
as Article 142 is concerned, it is not stated 
there that the suit should be one in whiohl 
the plaintiff should allege that he has been 
in po sseasioD and d ispossessed. It is not the 

f 82) 19 A. I. R, 1932 Oudh 46 * 7 Duck 250 • 

197 I. 0. 678, Sur-j B.li M.SLo Sd ' 
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form of allegations of the plaintiff 'which 
will determine the nature of the suit, but it 
is the substance and the actual facts found 
by the Courts 'which will go to decide whe¬ 
ther the suit is one which comes within the 
purview of either Art. 142 or Art. 144. So far 
as the scope of the present appeal is concern¬ 
ed, it does not require us to go any further. 
In the circumstances indicated above, I 
would uphold the judgment of the lower 
appellate Court, and dismiss this appeal 
with costs. 

Meredith J. — I agree to the order 
proposed, but with regard to the legal point 
last dealt with by learned brother I would 
not like to express a final opinion without 
further argument. 

V.W./d.H. Appeal dismissed. 

[Case No. 78.] 

A. I. R. (33) 1946 Patna 188 

Agarwala and Chatterji JJ. 

Smt. Selha Dei — Petitioner 

V. 

Keshab Gharan Mahanty and others — 

Opposite Party. 

Civil Revn. No. 1 of 1943 (Cottack), Decided on 
28th March 1945, from Judgment, in S. A. No. 
206 of 1939, D/- 24th February 1943. 

Civil P. C. (1908), O. 47, Rr. 1 and 6 —Suffi¬ 
cient reason — Binding authority not brought 
to Court’s notice — This is no ground for re¬ 
view (Per Agarwala JChatterji J., contra.) 

Per Agarwala J _It i3 no longer open to the 

Courts in this country, in exercise of the powers 
conferred by O. 47, R. 1, to review a judgment on 
the ground that an authority binding upon the 
Court had not been brought to its notice at the 
hearing of the matter, the decision of which is 
sought to be reviewed : (*24) 11 A. I. B. 1924 Pat. 
250, Bel. on. [P 189 C 2] 

Per Chatterji J., contra.—The excusable failure 
on the part of the applicant’s advocate to bring 
to the notice of the Court at the time of the 
delivery of the judgment, the Privy Council deci¬ 
sion, by which a decision on which the judgment 
in question is based, is overruled and the Privy 
Council decision is not reported until after the 
judgment is delivered, is a sufficient reason within 
the meaning of O. 47, R. 1: (’24) 11 A. 1. R. 1924 
Pat. 250, Disting. [P 189 O 2] 

[Application was dismissed under 0. 47, R. 6, 
owing to the dffierence of opinion between the 
Judges.] 

CPC — 

(’44) Chitaley, O. 47, B. 1, Notes 10 and 16b, 
Pt. 6. 

(’41) Muila, Page 1232, Note “For any other 
sufficient reason.” 

P. Misra — for Petitioner. 

Q. C. Das and J. C. Mullich — for Opposite 
Party. 


Agarwala J- — This appljcatlon for re- 
•view of a judgment of this Bench in Second 
Appeal NO. 206 of 1939, decided on 24th 
February 1943 arises in the following cir- 
cumstances: The plaintiff x>8titioner in¬ 
stituted a suit for a declaration that defen¬ 
dant 6 was not the validly adopted son of 
one Bbikari. A question arose whether the 
plaintiff, who was the half-sister of Bbikari, 
was entitled to maintain the suit. The plain¬ 
tiff relied upon S. 2, Hindu Law of Inher- 
itance Act of 1929, which defines what is 
meant by a ‘sister’ for the purpose of that 
enactment. Two decisions were cited be¬ 
fore us, one of the Nagpur High Court and 
one of this Court. We followed the decision 
of this Court in A. I. R. 1940 Pat. 310' in 
which it had been held that the word ‘sister* 
in S. 2 of the Act does not include a half- 
sister. After our judgment in the second 
appeal bad been delivered and signed, it 
was brought to our notice that the decision 
on which we had relied had been reversed 
by the Privy Council in a case which had 
not then been reported in the official re- 
ports, but a note of which was published in 
an unofficial journal. As our judgment had 
been signed, we were unable to deal with 
the matter at that stage. The plaintiff then 
made this present application for review of 
our judgment, contending that the fact of 
the reversal by the Privy CouncQ of the 
decision on wffich we relied prior to the 
date of our judgment was a sufficient cause 
for reviewing our judgment within the 
meaning of O. 47, R. 1. In 3 Lab. 127* the 
Privy Council held that the words ‘any 
other sufficient reason’ in O. 47, R. 1 mean 
a reason sufficient on grounds at least 
analogous to those specified immediately 
previously, that is to say, the discovery of 
new and important matter or evidence which, 
after the exercise of due diligence, is not 
within his knowlege, or could not be pro¬ 
duced by him at the time when the decree 
was passed or order made, on account of 
some mistake or error, apparent on the face 
of the record. The correct construction of 
the decision of the Privy Council was conri- 
dered by a Division Bench of this Court in 
3 Pat. 134.* In that case a Munsif’s deoi- 
sion was based on an authority which had 

1. (’40) 27 A. I. R. 1940 Pat 310 : 19 Pat. 382 : 
189 I.O. 883, Mt. Daolat Kuat v. Bishnudeo Singly 

2. (’22) 9 A.I.R. 1922 P.C. 112 : 3 Lab. 127 : « 
I. A. 144 : 72 I.O. 666 (P.C.), Chhajtt Bam ▼. 

3fl^4) 11 A.I.R. 1924 Pat. 250 : 3 Pat. 134 : 75 
I.O. 177, Garabindi Kamarain v. Surji Naiain 
Singh. 



1946 


Smt. Selha Dei v. Keshab Chaban (Chatterji J.) Patna 189 


in fact been modified by a subsequent deci. 
sion. An application was, therefore, made 
for review of the decision of the Munsif and 
was allowed. An appeal to the Subordinate 
Judge was dismissed on the ground that no 
appeal lay, and that, in any event, the deci¬ 
sion of the Munsif was right. A second ap- 
peal was preferred to this Court and was 
beard by a single Judge, who was of opinion 
that the production of an authority, which 
was not brought to the notice of the Judge 
of first instance, and which lays down a 
view of the law contrary to that taken by 
that Judge, was not a sufficient ground for 
review. The learned Judge considered that 
the matter was concluded by the decision 
of the Privy Council in 3 Lah. 127.^ From 
the decision of the single Judge there was 
an appeal under the Letters Patent which 
was heard by the then Chief Justice Sir 
Dawson-Miller and Mullick J. After re¬ 
ferring to the confiict of opinion in the 
Courts of this country on the question whe¬ 
ther the production of a binding authority 
which was not placed before the Court of 
first instance amounts to the discovery of 
new and important matter or evidence, the 
learned Chief Justice said : 

"It is not necessary to consider them in detail 
as tbe whole question has, io toy opinion, been 
Coally settled by the decision of the Judicial Com¬ 
mittee of tbe Privy Couacil in 1922 in 3 Lab. 127.3 
In that case tbeir Lordships examined tbe case- 
law on the subject iu India, which they found to 
be conflicting, and they held that tbe first two 
grounds upon which a review is permissible under 
O. 47, B. 1, namely, tbe discovery of oew and im¬ 
portant matter or evidence which could not after due 
diligence have been produced at the trial or some 
mistake or error, apparent on the face of the re¬ 
cord did not apply to a case where the ground of 
review is that the judgment has proceeded upon 
an incorrect exposition of tbo law. They further 
held that the third ground, namely, any other 
Buffiolent reason must be a reason sufficient on 
grounds analogous to those previously specified. In 
the present case tbe review was granted upon the 
ground that tbe case-law relied upon by the Munsif 
had been modified by a subsequent decLsion, which, 
in my opinion.amouQtstotbe same thing as a wrong 
exposition of the law. In view of tbe recent decision 
of their Lordships of tbe Privy Council it is no 
longer open to tbe appellants to argue that tbe 
gfonnd of review was an error on the face of the 
record. In foot tbe ground upon which the ap¬ 
plication for review was based was that tbe peti- 
tionera were not aware of the Full Bench ruling of 
ttiia Court and could not place it before the Munsif 
at the first trial. Eveft assuming that this were a 
li^itimate ground of review, which tbe Privy Council 
decided is not so, itcould only be justified on tbe 
ground of tbe discovery of new matter or evidence 
and an order granting a review on such groonds is 
olaarly appealable under O. 47, B. 7, coupled with 
& 4 of tne same order." 

To my mind, it is clear from the deci¬ 


sion of this Letters Patent appeal that the 
view taken of the Privy Council decision in 
3 Lah. 127^ is that it is no longer open to 
the Courts in this country, in exercise of the 
powers conferred by o. 47, B. i, to review a 
judgment on the ground that an authority 
binding upon the Court had not been brought 
to its notice at the hearing of the matter, 
the decision of which is sought to be re- 
viewed. I would, therefore, dismiss this ap- 
plication for review without costs. 

Chatterji J. — 1 regret I cannot agree 
with my learned brother. In my opinion 
there is nothing in the Privy Council deci- 
sion in 3 Lah. 127^ to warrant tbe view that 
the ground on which review of our judg¬ 
ment is asked for does not come within 
O. 47, R. 1 , Civil P. C. The alleged ground 
for review is that the decision of this Court 
in A. I. B. 1940 Fat. 310^ on which our judg¬ 
ment was based was overruled by tbe Privy 
Council by a decision which bad already 
been given, but not yet reported, except 
partly in (1043) 1 M. L. J. 180* which had 
just come out and came to the notice of the 
learned advocate for the applicant after our 
judgment was signed. This Privy Council 
decision was subsequently reported in 69 
I. A. 146.* In 3 Lah. 127“ their Lordships 
held that review is not permissible merely 
because the previous decision had “proceeded 
upon an incorrect exposition of the law." 
There a Division Bench of the Chief Court 
of the Punjab had reviewed a judgment of 
another Division Bench, “treating the view 
of the law taken by tho previous Division 
Bench as matter that was open to them as 
if on an appeal.” With referonco to the 
words “any other sufficient reason” in 0. 47, 
B. 1 , their Lordships pointed out that tbe 
expression ‘sufficient’ must be read “as 
meaning sufficiency of a kind analogous to 
tho two already specified, that is to say, to 
excusable failure to bring to the notice of 
the Court new and important matters, or 
error on the face of the record.” In my 
opinion, tbe excusable failure on the part of 
the applicant’s advocate to bring to our 
notice at the time of the delivery of our 
judgment the Privy Council decision, by 
which the decision of this Court in A. I. R. 
1940 Pat. 310^ on which we based our judg. 
ment was overruled, was a sufficient reason 
within the meaning of o. 47, r. i, as ex. 
plained in 8 Lah. 127.^ We disposed of the 
appeal on the sole ground that it was con- 

4. (’43) 30 A. I. R. 1943 P. C. 10: I. L. R. (1943) 
Ear. P. C. 12 ; 69 I. A. 143: 206 I. C. 396: (1948) 

1 M. L. J. 180 (P.C.), Mt. Sahodra ▼. Bam Baba. 
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eluded by the decision of this Court in A.i.K. 
1940 pat. 310.^ That decision having been 
already overruled by the Privy Council 
whose decision was not reported until after 
our judgment was delivered, I consider that 
there is sufficient ground for reviewing our 
judgment. 

The decision of this Court in 3 Pat. 134* 
is distinguishable on its own facts. In that 
case the trial Court granted a review of its 
judgment on the ground that the authority on 
which it was based was modified by a subse¬ 
quent Pull Bench decision. This Full Bench 
decision was not only pronounced but also 
reported in the authorised law reports some 
months before the trial Court gave the judg- 
mont of which review was sought. The ap. 
plication for review was based on the ground 
that the applicant’s lawyer was not aware of 
the Pull Bench decision and could not, there- 
fore, place it before the Court at the first 
trial. Against this decree which was passed 
by the trial Court on review an appeal was 
preferred to the lower appellate Court, but 
the appeal was dismissed. On second appeal 
to this Court, which was heard by a single 
Judge, the decree passed by the trial Court 
on review was set aside and the decree ori¬ 
ginally passed by it was restored. The case 
then came up on Letters Patent appeal 
before Dawson-Miller C. J. and Mullick J. 
The main question for consideration before 
their Lordships was whether the order grant¬ 
ing the application for review was in con¬ 
travention of the provision of O. 47, B. 4 (2) 
(b) so that it could be objected to in appeal 
under the provisions of o. 47, R. 7. It was 
contended on behalf of the appellant that 
R. 4 (2) (b) did not apply as the ground of 
the application for review was a mistake or 
error apparent on the face of the record and 
not the discovery of new and important 
matter on evidence. Dawson-Miller C. J, 
proceeded to deal with this contention in 
these words: 

“It is oecessary to consider, therefore, whether 
where the judgment sought to be reviewed is based 
upon a wrong application of the law this constitutes 
a mistake or error apparent on the face of the 
record.” 

Then after referring to the Privy Council 
decision in 8 Lah. 127,* his Lordship stated : 

“In that case their Lordships examined the case* 
law on the subject in India which they found to be 
confUcting and they held that the first two grounds 
upon which a review is permissible under O. 47, 
R. 1, namely, the discovery of new and important 
matter or evidence which could not after due dili¬ 
gence have been produced at the trial or some mis¬ 
take or error apparent on the face of the record did 
not apply to a case where the ground of review is 
that the judgment has proceeded upon an incorrect 
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exposition of the law. They further hdd that the 
third ground, namely, any other sufficient reason, 
must be a reason sufficient on grounds analogous 
to those previously specified. In the present case the 
review was granted upon the ground that the case-law 
relied upon by the Munsif had been modified by a 
subsequent decision, which, in my opinion.amonnts 
to the same thing as a wrong exposition of the law. 
In view of the recent decision of their Lordships of 
the Privy Council it is no longer open to the appel¬ 
lants to argue that the ground of review was an 
error on the face of the record.” 

It is thus clear that the precise question now 
before us did not at all arise for considera¬ 
tion in that case. It seems to me that if in 
tbo present case, the alleged ground for 
review cannot be considered to be ‘sufficient 
reason* as explained by their Lordshi^^ of 
the Privy Council, it is difficult to imagine 
what useful purpose the words ‘any other 
sufficient reason’ are intended to serve. Con¬ 
sidering the circumstances of the case, I am 
of opinion that it is pre-eminently a case for 
review. But, as my learned brother is of a 
different opinion, the application will have 
to be rejected in view of the provisions of 
O. 47, R. 6, Civil P. C. 

v.R./d.H. Application dismissed. 

[Case No. 79.] 
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Beevor j. 

Ramasan Rai — Petitioner 

v. 

Raghunath Sahu and another — 

Opposite Party. 

Civil Bevn. No. 561 of 1944, Decided on 18tb 
September 1945, against order of Sub-Judge, 
Arrab, D/- 14th April 1944. 

Civil P. C. (1908), S. 152 — Applicability — 
Question of contentious nature—Section can¬ 
not be invoked—Usufructuary mortgage right 
whether sold not determined—Sale certificate 
cannot be amended by adding reference to 
mortgage-bond. 

When questions involved are of contentions 
nature, S. 152 cannot be invoked to justify an 
amendment : (’42) 29 A.I.B. 1942 Pat. 328, FoU. 

[P 191 C IJ 

Where the executing Court ordered the sole 
certificate to be ameud^ by adding a reference to 
a certain usufructuary mortgage : 

Held that the sale of the usufructuary mortgage 
right depended on the answer to the gnestion whe¬ 
ther the right covered by the mortgage-bond was 
put up for sale and sold, and in such a case in the 
absence of any authoritative determination of the 
rights of the parties, the provisions of S. 152 oonld 
not be invoked. [P 191 C 1] 

C. P. C. ~— 

(’44) Chitaley, S. 152, N. 3, Pt. 16. 

(’41) Mulla, Page 481, Note “Amendment of 
decrees and o^ers.” 

Harinandan Singh — for Petitioner. 

N. K. Prasad II — for Opposite Patty. 
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Order. — T^s is an applioation in revi¬ 
sion against an order amending a sale certi- 
ficate. The sale certificate before the amend¬ 
ment showed that one of the lots sold 
-consisted of usufructuary mortgage right 
under a document of 1881 . The learned 
Subordinate Judge has ordered that the sale 
be amended by adding a reference to a later 
usufructuary mortgage-bond of the year 
1915. Now, it has been held by this Court 
in A. I. R. 1942 Fat. 328^ that when questions 
involved are of contentious nature, s. 152, 
Civil P. C., cannot be invoked to justify an 
amendment. That case also was one relat¬ 
ing to a dispute regarding the description of 
a property covered by an execution sale, and 
I cannot agree with the view of the learned 
Subordinate Judge in the present case that 
no contentious matters are involved. It 
may have appeared to him clear that the 
merits of the dispute lay on one side. That 
is not the same thing as saying that the 
matters were not contentious. Clearly in 
the present instance a usufructuary mortgage 
right of the value of about bb. lOOO depends 
on the answer to the question whether the 
right covered by the usufructuary mortgage 
|bond of 1915 was put up for sale and sold. 
il do not desire to express any opinion on 
itho merits, but I am quite satisfied that this 
La not a case in which S. 152, Civil P. C., can 
be invoked in the absence of any authorita¬ 
tive determination of the rights of the 
parties. In the circumstances, the order of 
the learned Subordinate Judge for amend¬ 
ment of the sale certificate is set aside. The 
respondent-applicant will, however, be al- 
lowed three months from today in which to 
file a suit to establish his right, and mean¬ 
while the application for amendment of the 
sale certificate will remain pending. If the 
applicant respondent notifies to the original 
'Court that such a suit has been filed within 
four months from today, then the applica¬ 
tion will remain pending until the disposal 
■of that suit. Otherwise the application will 
stand dismissed on the expiry of the four 
months from today. The petitioner before 
me is allowed the coats of this Court. Hear- 
ing fee: one gold mobur. 

V.E./d.h. Order set aside. 

1. {•42) 29 A. 1. R. 1942 Fat. 828 : 198 I. G. 672, 
Kamsaskar Bandopadhaya v. Khudiram Z>Qtt. 


[Case No. 80.] 

A. I. R. (33) 1946 Patna 191 
Sinha J. 

Kula Chandra Dutt—Petitioner 

V. 

Emperort 

Crimmal Miso. Cases Nos« 823 and 378 of 1944, 
Decided on 30th January 1945| from order of Dist. 
Magistrate Santhal Parganas, Dumka, !)]• 26th 
July 1944« 

(a) Criminal P. C. {1898), S. 561-A _ Sub- 
Divisional Magistrate getting information that 
there was dispute between two persons about 
right to possession of electric supply com* 
pany, requisitioning same under R. 7SA (1) of 
Defence of India Rules^Order cannot be said 
to be passed in judicial proceeding and High 
Court cannot interfere under S. 561-A. 

Section 561 A, comes into operation only when 
the impugned order is passed by a ‘'Court.** If the 
order moved against in the High Court is one 
passed by an executive officer of the Crown in his 
administrative capacity, S. 661-A is not attracted. 

[P 195 C 1] 

Where a Sub-Divisional Magistrate getting infer* 
mation that there is a dispute regarding the right 
to possession of a going concern, i. e., an electric 
supply company, in which the public is vitally 
interested, requisitions that concern under R. 75A 
(1) of Defence of India Rules and subsequently 
bands over possession to one of the disputants, the 
order passed by him cannot be said to bo an order 
passed in a judicial proceeding even though he has 
taken this action during the pendency of a crimi¬ 
nal proceeding instituted by one of the disputants 
against the other but not in the proceeding itself. 
Hence the High Court cannot interfere under 
Section 561 A, Criminal P. C. [P 195 C 1] 

(b) Criminal P. C. (1898), S. S61A— Order of 
executive officer in excess of his powers — 
Person aggrieved failing to seek his remedy in 
accordance with law» i. e. through ordinary 
Courts ~ He cannot ask High Court to exer« 
else its inherent powers* 

It is true that even the executive officers of the 
Crown cannot interfere with the life or liberty of 
His Majesty's subjects except in strict a<^cordaDce 
with the provisions of the law for the time being 
in force. If a person has been wronged by any 
orders of the executive authorities which are in 
excess of the powers (^inferred upon them, be has 
his remedy at law but that remedy has got to be 
sought in accordance with law, that is to say. 
through the ordinary Courts. Having failed to 
obtain such a remedy in the ordinary course of the 
law, he cannot come to the High Court and ask it 
to exercise its inherent powers. [P 195 C 2 ; 

P 196 C 1] 

8. N. Dutla^ P. B. Oanguly, R. J. Bahadur 
and N. Chatterji — for Petitioner. 

Oovernment Advocate — for the Crown. 
OrddF- — These two applications arise 
out of the same matter, and havei therefore, 
been heard together, and will be disposed of 
by this judgment. In Cri. Misc. No. 323 the 
prayer is that the Cri. Miso. Case no. 148 of 
194S| pending in the Court of the Sub- 
Divisional Officer of Deoghar, be transferred 
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to any other competent Magistrate for an 
expeditious hearing. In Cri. Misc. NO. 378 
the prayer is that the notice under R. 75A (l), 
Defence of India Rules, and all the orders 
subsequently passed by the Sub-Divisional 
Magistrate of Deoghar in pursuance thereof 
be set aside, and possession of the Electric 
Supply Company as a going concern be 
restored to the petitioner. 

The facts and circumstances leading up 
to these applications, as alleged by the peti¬ 
tioner, are as follows : The petitioner and 
his deceased brother, Badal Chand Dutt, 
were carrying on an ancestral joint family 
business under the name and style of “Dutt 
& Bros.” In February 1935, the said partners 
obtained a licence, described as “Deoghar 
Electric Licence 1935,” for the supply of 
electric power to Deoghar. A limited liabi¬ 
lity company under the Companies Act was 
floated for financing the said licensees, and 
was styled as “Santhal Parganas Electric 
Supply Corporation Ltd.” In January 1936, 
two agreements were entered into between 
the licensees and the company aforesaid 
whereby the licensees were to transfer the 
licence to the company, and the company 
was to grant the managing agency to the 
former. As these agreements were not given 
effect to, the licensees continued to work 
the licence aforesaid. In February 1943, 
Badal Chand Dutt aforesaid, one of the two 
partners, died, leaving him surviving his 
widow and three sons, who succeeded to 
the interest of the deceased member of the 
family in the joint family business. It was 
further alleged by the petitioner that the 
notification dated 23rd July 1943, by the 
Government of Bihar, showing that the 
partnership stood dissolved by virtue of the 
death of the said Badal Chand Dutt, and 
that, consequently, the said licence stood 
annulled, was entirely erroneous in law, 
and, therefore, ineffectual; but, all the same, 
the Provincial Government accorded sanc¬ 
tion to the petitioner to engage in the busi¬ 
ness of supplying energy to Deoghar for one 
year with retrospective effect from 23rd 
February 1943. The petitioner alleges that 
he sent a letter of protest to the Govern¬ 
ment of Bihar against the said notification 
of 23rd July 1943, annulling the licence. He 
alleged further that he continued working 
the undertaking, including the power house, 
and supplying electrical energy to Deoghar 
as before. 

In September 1943, one Pulin Chandra 
Daw instituted a suit, being Suit No. 1489 of 
1943, on the original side of the Calcutta 


High Court, claiming damages against the 
petitioner, the plaintiff in that suit being 
described as “Santhal Parganas Electric 
Supply Corporation Ltd.” It is said that 
in that plaint the plaintiff admitted tho 
petitioner’s possession of the power house, 
etc. The very next day after the institution- 
of the suit, that is, on 24th September 1943^ 
the plaintiff obtained an ex parte order 
granting an interim injunction. It is further 
alleged that the said Pulin Chandra Daw,, 
without waiting for the final orders of the 
Calcutta High Court in the injunction mat¬ 
ter, cam© to the power house at Deoghar on 
18th October 1943, and made a serioua 
attempt to take forcible possession of the 
business. The petitioner’s engineer, Mr. D.N. 
Chatterjee, filed an application before the 
learned Sub-Divisional Magistrate of Deo¬ 
ghar, informing him of 'the said attempt to 
take forcible possession of the power house. 
The petitioner also, on bis arrival from Cal¬ 
cutta, informed the Sub.Divisional Magis¬ 
trate on 2iat October 1948, about the activities 
of the said Pulin Chandra Daw. On 22od 
October 1943, in the evening, the learned 
Sub.Divisional Officer is said to have gons 
to the power house and passed an order re¬ 
quisitioning the undertaking including the 
power bouse under B. 75A (l), Defence of 
India Rules. The order is set out as Ex. O to- 
the petition, and runs as follows : 

“Whereas a dispute bes arisen over the owner¬ 
ship of the Electric Supply Company and conse¬ 
quently its power house and ofBce etc., between K. 
C. Dutta the Grantee of the Deoghar Electric Sup¬ 
ply Undertaking on one side and Mr. P. C. Daw’s- 
Agency Managing agent of Santhal Parganas 
Electric Supply Corporation Ltd. on the other side- 
and, 1 am satisfied after due enquiry that it may 
impair efidcieney or impede the working of, or 
cause damage to, the power house and its machi¬ 
nery at Williams Town and its store office and 
other appliances at Bone Villa, Carstairs town 
causing thereby the non-supply of electric energy 
to the consumers in particoiar and pnblio in gene¬ 
ral, now there, in exercise of the power conferred 
upon me by B. 75A (1), Defence of India Rules, 1 
hereby decide to requisition the said Power House 
together with the store, appliances and offices etc- 

I hereby farther order that the said Power 
Honse be mn with the existing working staS for a 
regular supply of electric energy to the public iz> 
general and consumers in particular the contraven¬ 
tion of which is punishable under B. 78A (1) (3) of 
the said Buies. 

I farther direct that if any person contravenes 
any of the above order or does any act with intent 
to impair the efficiency or impede the working of 
or canses damage to the power honse, its machinery, 
store and other appliances affecting the supply of 
the electric energy which is an essential commo¬ 
dity to the life of the cornmnnity will be liable for 
proseontion under B. 35 (1) (a) and (d) read witia 
sub-r. (4) of the said Bole. 
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Given andec my hand and the seal of this Court 
today 22nd October 1943. 

(Sd.) P. S. Sing. 

(Seal). 22nd October 1943. 

Sub-Divisional Magistrate, Deoghar. 

To 22nd October 1943. 

Mr. K. C. Dutta.” 

It 13 this requisition order and the subse¬ 
quent orders, hereinafter to be noticed, which 
are challenged as illegal and null and void 
in Cri. Misc. Case No. 378 of 1944. It may 
be mentioned here by the way that before 
the said order was passed by the learned 
Sub-Divisional Magistrate, two hours earlier 
the same day. the said P. C. Daw bad ap. 
peared before him and made a complaint 
about assault on his men. On 22nd Novem- 
her 1943, the interim injunction matter came 
up for hearing before the Calcutta High 
Court. The interim order of injunction was 
made absolute, subject to certain variations, 
exceptions being made for the working of 
the business of the electric supply and also 
providing that the order was without pre¬ 
judice to the rights of the parties. It is 
claimed by the petitioner that, as a result 
of the orders of the Calcutta High Court in 
the injunction matter arising out of the suit 
aforesaid, bis possession continued as before. 
The learned Sub-Divisional Magistrate insti¬ 
tuted criminal proceedings against the peti¬ 
tioner and his men for certain offences said 
to have been committed against the men 
belonging to P. C. Daw's party. lie also 
initiated proceedings under s. 107, Criminal 
P. 0., which were dropped on 20th June 1944. 
In those criminal proceedings, enquiries 
were made by the Inspector of Police and 
the Deputy Superintendent of Police, and it 
is claimed by the petitioner that their ro- 
porta were in favour of the petitioner, to the 
effect that be was in actual possession of the 
Deoghar Electric Supply Undertaking. It 
may also be mentioned that the criminal 
prosecution launched as a result of the com- 
plaint filed by Mr. P. C. Daw against the 
petitioner and his men ended in the acquit- 
tal of the accused, the learned trial Magis¬ 
trate at Deoghar coming to the conclusion 
that the complainant was not in possession 
of the Deoghar Electric Power House and 
its office, and that, therefore, the accused 
persons did not commit any rioting, as 
alleged by the complainant. The judgment 
of acquittal is dated 26tb July 1944. 

In the meantime, the petitioner made an 
application to the Sub-Divisional Officer of 
I>Mghar on 27th December 1948, challenging 
ibe validity of the requisition under the 
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Defence of India Rules, and praying for 
restoration of possession and certain other 
reliefs. This application was numbered aa 
Cri. Misc. Case no. 148 of 1943. From the 
order-sheet, attached to the supplementary 
affidavit as Ex. 12 at pp. 29 and 30, it would 
appear that the matter has been adjourned 
to ten different dates between 15th January 
1944 and 22nd June 1944, but had not been 
disposed of till then. The petitioner alleges 
that, failing in all bis attempts to obtain 
any orders from the learned Sub-Divisional 
Officer of Deoghar, he moved the District 
Magistrate of the Santbal Parganas for the 
transfer of the Cri. Misc. case no. 148 of 1943 
to some other Court. On 26th July 1944, this 
application for transfer was rejected by tha 
District Magistrate, chiefly on the ground 
that “the proceedings before the Sub-Divi- 
sional Officer do not come under the Crimi- 
nal Procedure Code, though it has been 
styled as a criminal miscellaneous case.” 
Against this order of the learned District 
Magistrate of the Santbal Parganas, the 
petitioner moved this Court, and obtained a 
rule, which has been numbered as Cri. Misc. 
Case No. 323 of 1944, on 25th August 1944. 

As the petitioner felt aggrieved by the 
actions taken by the learned Sub-Divisional 
Officer of Deoghar in requisitioning the Elec¬ 
tric Supply Undertaking, and, in not coming 
to any conclusions as regards bis appUca- 
tioDs aforesaid in the said matter, ho served 
a notice on the Provincial Government of 
Bibar on 3rd January 1944. On 29th Febru¬ 
ary 1944, the Provincial Government of 
Bibar issued two notiflcations, namely, (l) 
according sanction to the petitioner for one 
year from 22nd February 1944, to engage in 
the business of supplying energy to Deoghar 
in accordance with the previous licence of 
1935, and (2) according sanctions to the 
Santhal Parganas Electric Supply Corpora¬ 
tion Ltd., for two years for the same pur¬ 
pose in the same area, but adding in the 
second notiflcation that “the operation of 
this sanction by the grantees shall be subject 
to any orders passed or directions given by a 
competent Court.” 

On 27th March 1944, the petitioner as also 
his nephews instituted a suit against the 
Province of Bihar for certain declarations 
as also for an injunction restraining defen¬ 
dant 1, namely, the Province of Bihar, and 
its officers, servants and agents from inter- 
fering with the enjoyment of the rights 
granted by the Deoghar Electric Licence of 
1935. This suit was filed in the Court of the 
Subordinate Judge at Deoghar, and was 
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numbered as Title Suit No. 2 of 1944. The 
petitioner alleges that the filing of this suit 
against the Provincial Government had just* 
the opposite effect of what was intended by 
the plaintiffs. On 30th May 1944, during the 
petitioner’s temporary absence, the learned 
Sub-Divisional Magistrate of Deoghar him- 
self went to the place, and gave possession 
of the power house, etc., to the said Mr. 
P. C. Daw, without giving the petitioner 
any opportunity of showing cause against 
this proposed action by the learned Sub-Divi- 
sional Magistrate. It is against these acts of 
the Sub-Divisional Magistrate of Deoghar 
that the i)etitioner moved this Court, and 
obtained the rule which has been numbered 
as crim. Misc. No. 378 of 1944. These applica¬ 
tions have been made to this Court on the 
assumption that the several orders pas¬ 
sed by the Sub-Divisional Magistrate of Deo- 
ghar and his actions taken in pursuance 
thereof were orders passed and actions 
taken by a “Court.” Hence, it is manifest 
that, unless it can be established that the 
aforesaid orders passed by the learned Sub- 
Divisional Magistrate, and in the one case 
by the District Magistrate, were orders 
passed in a judicial proceeding, this Court 
cannot be asked to interfere. It is contended 
on behalf of the petitioner that under S. 661A, 
Criminal P. C., this Court has inherent 
power “to prevent abuse of the process of 
any Court or otherwise to secure the ends 
of justice.” This contention again pre-sup- 
poses the same thing, that is to say, that 
the Sub-Divisional Magistrate, while acting 
under the Defence of India Buies, was 
amenable to the revisional jurisdiction of 
this Court or that, at any rate, the Court 
could interfere under its power of superin¬ 
tendence, as suggested by the learned coun¬ 
sel for the petitioner. In this connection the 
following order of the learned Sub-Divisional 
Magistrate of Deoghar, passed on 27th 
December 1943, is relied upon on behalf of 
the petitioner : 

“1 shall examiae the record of the rioting case 
in consequence of which the Power House was re* 
<]ui3itioned by me under R. 75 (1), Defence of 
India Rules. Put up on 15th January 1944 with 
the case.” 

Counsel for the petitioner, realising his 
difficulty that the orders passed by the 
learned Sub-Divisional Magistrate under the 
Defence of India Buies may not directly 
come under the purview of the criminal 
revisional jurisdiction of this Court, conten¬ 
ded that the electric concern aforesaid had 
been requisitioned, and, subsequently, pos- 
session thereof transferred from the peti- 
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tioner to Mr. P. 0. Daw aforesaid, in 
consequence of the case of rioting started 
by Mr. Daw against the petitioner and his 
men. Therefore, it was contended that the 
learned Sub-Divisional Magistrate acted as a 
“Court” in passing the order of requisition 
of the electric concern and in dispossessing 
the petitioner and handing over possession 
to Mr. Daw. It was not contended that all 
these orders could have been legally passed 
by the Sub-Divisional Magistrate acting 
within the limits of his powers as laid down 
in the Defence of India Buies. It was also 
contended that the delegation of powers 
was made in favour of the “Sub-Divisional 
Officer,” and not the “Sub-Divisionjtl Magis- 
trate,” and, therefore, the Sub-Divisional 
Magistrate had no jurisdiction to act as such 
under R. 75A, Defence of India Rules. In my 
opinion, there is no substance in this conten. 
tion. The notification in question appears in 
the Bihar Gazette, Extraordinary, dated 9th 
May 1942. It shows that the Governor of 
Bihar was pleased to direct that the powers 
under R. 75A, Defence of India Buies, shall 
be exercised by the authorities specified 
in col. 1 of the schedule annexed to the 
notification, which includes “Sub-Divisional 
Magistrate.” In col. 2 of the schedule, 
which is meant for showing the classes of 
property and the conditions subject to 
which the power has to be exercised, the 
following entry appears : 

movable or immovable property within 
their respective jurisdictions subject, in the case of 
any Sub-Divisional Officer, to the control of the Dia* 
triot Magistrate/* 

There cannot be the least doubt that the 
notification in question refers in col. 1 
to the “Sub-Divisional Magistrate,” though 
in col. 2 it refers to the “Sub-Divisional 
065cer.” It was then contended that the Sub- 
Divisional Magistrate, acting as a “Court,” 
took cognizance of tbe rioting case on the 
complaint of Mr. P. C. Daw which resulted 
in the prosecution, and ultimately of the 
acquittal, of the petitioner and his men. 
During the course of this prosecution the 
learned Magistrate, a few hours after taking 
cognizance of the case, proceeded to requisi¬ 
tion the electrical concern. It is, therefore, 
argued that the learned Sub-Divisional 
Magistrate of Deoghar had decided to take 
action under the Defence of India Buies as 
a “Court,” and not as an executive officer 
under the Crown. In this connection reliance 
was placed upon the cases in 60 alIi . 414 

1. (’28) 16 A.I.R. 1928 AU. 14 : 60 AIL 414 ; 105 
I. C. 816, Hafiz-ud-din v. Laborde. 
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and 51 ADD. 877* in support of the proposi¬ 
tion that the High Court is competent 
under the provisions of s. S61A, Criminal 
P. C., to grant appropriate relief to an 
aggrieved litigant. But, as I have observed 
above, S. 661A comes into operation only 
when the impugned order is passed by a 
"Court.*' If the order moved against in the 
High Court is one passed by an executive 
officer of the Crown in his administrative 
capacity, in my opinion, s. 561A is not at¬ 
tracted. In the present case it may be that 
the learned Sub-Divisional Magistrate, get¬ 
ting information that there was a dispute 
between two private individuals about the 
right to possession of a going concern in 
which the public was vitally interested, de- 
cided to take action under the Defence of 
India Rules. This action he took during 
the pendency of a criminal case; but,that 
action he took not in the case itself. Hence, 
any orders passed by him transferring pos¬ 
session from party to another, rightly or 
wrongly, cannot be said to be an order 
passed in a judicial proceeding. All the 
cases cited above, relied upon by counsel 
for the petitioner, were cases in which the 
police or the Magistrate himself bad passed 
certain orders purporting to act under the 
Code of Criminal Procedure. Hence, their 
orders and their actions in pursuance of 
their orders were held liable to be revised 
by the High Court under its inherent juris¬ 
diction as recognised by 8. 661A of the Code. 

It was then contended that, even assum¬ 
ing that the learned Sub-Divisional Magis¬ 
trate acted as an executive officer of the 
Crown, bis actions were ultra vires of the 
Defence of India Rules, and, therefore, bis 
orders could be revised by this Court under 
its inherent jurisdiction. In support of this 
argument it was urged that the Deoghar 
Electric Supply Undertaking was a going 
concern, and it has been laid down by a 
Full Bench of the Lahore High Court in 

1. Ij. R. (1943) Lab. 617* that under R. 75a, 
Defence of India Rules, movable and im¬ 
movable property only can be requisitioned 
or acquired and that rule is not applicable 
at all to the requisition or acquisition of 
an undertaking or a going concern. There 
may be some force in the contention that 
the requisition order passed by the learned 
Sub-Divisional Magistrate of Deoghar, if it 

2. (’28) 16 A. I. B. 1928 All. 756 : 61 All. 377 : 

118 I. O. 78, Emperor v. Bhalron Prasad. 

a. (’43) 80 A. 1. B. 1043 Lab. 41 : 1. L. R. (1943) 

Lab. ei7 : 205 1. 0. 887 (P.B.), Lahore Electric 

Supply Co. T. Punjab Province. 


was in respect of a going concern, was 
ultra vires. But, as a civil suit between the 
petitioner and the Provincial Government 
of Bihar is pending, it is neither necessary 
nor expedient to express any considered 
opinion on that aspect of the case. But, as- 
suming for the purposes of the present 
argument that the orders aforesaid are 
ultra vires the Sub-Divisional Magistrate, 
does it follow as a necessary corollary that 
this Court can interfere in its revisional 
jurisdiction and order the Provincial Gov. 
ernment to restore the petitioner to posses. 
Sion of the concern ? It was contended that 
where there is a wrong there is a remedy 
and that, if the executive authority exceed, 
ed its powers given under the law, the 
aggrieved party has his relief. lu this con¬ 
nection the decision of their Lordships of 
the Judicial Committee of the Privy Coun¬ 
cil in 1931 A. c. 662* was referred to. The 
following observations of Lord Atkin at 
p. 670 of the report have been strongly relied 
upon in this connection : 

"Their Lordships are satisfied that the opinion 
which has prevailed that the Courts cannot inves¬ 
tigate the whole oi the necessary conditions is 
erroneous. The Governor acting under the Ordi¬ 
nance acts solely under executive powers, and in 
no sense as a Court. As the executive ho can only 
act in pursuance of the powers given to him by 
law. In accordance with British jurisprudence no 
member of the executive can interfere with the 
liberty or properly of a British subject except on 
the condition that he can support the legality of 
his action before a Court of justice. And it is the 
tradition of British justice that Judges should not 
shrink from deciding such issues in the face of the 
executive." 

There cannot be the least doubt that oven 
the executive officers of the Crown cannot 
interfere with the life or liberty of His 
Majesty’s subjects except in strict accord¬ 
ance with the provisions of the law for the 
time being in force. If the petitioner has 
been wronged by any orders of the execu¬ 
tive authorities which are in excess of the 
powers conferred upon them, he has his re¬ 
medy at law; but that remedy has got toj 
be sought in accordance with law, that is 
to say, through the ordinary Courts. Int 
this connection it is relevant to point out 
that the petitioner has, as a matter of fact, 
sought his remedy by instituting the suit in 
the Court of the Subordinate Judge at Deo¬ 
ghar. If he had been vigilant in pursuing his 
remedy provided by law, he could have ob¬ 
tained such orders by way of injunction, as 
the law provides for, in that suit itself. As 

4. (’31) 18 A.I.R. 1931 P. C. 248 : 132 I. C. 739 : 

1931 A. C. 662 : 100 L. J, P. C. 152 : 145 L. T. 

297, Eshugbayi Elcko v. Nigerian Government. 
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already indicated, he did make a prayer for 
injunction in the suit itself; but he does not 
appear to have moved the Court for an 
interim injunction restraining the executive 
authorities from interfering with his rights 
such as they were. Having failed to obtain 
such a remedy in the ordinary course of the 
'law, can the petitioner come to the High 
Court, and ask it to exercise its inherent 
powers? In my opinion, the answer is in 
the negative. In this dispute the petitioner, 
the Provincial Government and its officers 
as also Mr. P. C. Daw aforesaid are pri¬ 
marily concerned. Mr. P. C. Daw is not a 
party to these proceedings. Hence, in my 
opinion, even on the assumption that the 
orders of the learned Sub-Divisional Magis¬ 
trate of Deoghar were wholly without juris- 
diction from beginning to end, this Court 
cannot interfere for the simple reason that 
he was not functioning as a “Court” when 
he passed those orders. It follows from what 
has been said above that both these appli- 
cations are misconceived and should be 
dismissed. 

d.s./d.h. Applications dismissed. 
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Emperor. 

Criminal Revo. Nos. 207, 211 and 212 of 1944, 
and 108 of 1945 (Cuttack), Decided on 7th Septem- 
ber 1945, from order of Dist. Magistrate, Cuttack, 
D/- 20th November 1944. 

(a) Criminal P. C. (1898), Ss. 439, 491 and 
561A — Person arrested under extradition 
warrant challenging validity of such warrant 

enlarged on bail_High Court can act under 

S. 439 or S. S61A if not under S. 491. 

If the High Court cannot, strictly speaking, act 
under S. 491, where a person arrested under an 
extradition warrant challengiog the validity of such 
warrant is not in custody, being enlarged on bail, 
it can act under S. 439 or S. d61A : (’29) 16 
A. I. B. 1929 Bom. 81, Bel. on. [P 197 C 1] 

Cr P C» 

(*41) Chitaley* S. 435, Note 17; S, 491, Note 2 
and S. 661A, Note 5, Pt. 5- 

(’41) Mitra, Paras. 1172, 1173. 

(b) Extradition Act (1903), S. 7 — Political 

Agent _ Political Agent includes Assistant 

Political Agent — Warrant signed by latter is 
valid. 

The expression ^’Political Agent” in S. 7 must 
be construed in the light of cl« (40) of S. 3, General 
Clauses Act. An Assistant Political Agent is clearly 
an officer who answers the description in cl. (40). 
Therefore, an extradition warrant in pursuance of 
which a person is arrested is not invalid because it 
is signed not by the Political Agent but by the 
Assistant Political Agent. [P 197 0 2] 


A. LB. 

(c) Criminal P. C. (1898), S. 537 _ Designa- 
tion of officer to whom extradition warrant is 
addressed not correctly given — Same person 
holding both posts — Defect is cured under 
S. 537. 

When an extradition warrant which ought to 
have been addressed to the Deputy CommissiODer, 
Angul, was addressed to the District Magistrate of 
Cuttack but the same person held both these offices: 

Held that if the designation oHhe officer to whom 
the warrant was addressed was not correctly given, 
thU was purely a technical defect and could be cured 
by the provisions contained in S. 537. 

[P 197 C 2; P 198 C 1] 

Cr. P. C. _ 

(’41) Cbitatey, S. 537, Note 9. 

(’41) Mitra, Para. 149. 

(d) Extradition Act (1903), S, 8A — District 
Magistrate reporting to Provincial Govern¬ 
ment and not to Central Government—There 
is no illegality* 

The notification issued by the Central Govern¬ 
ment on 1st April 1938, under S. 124 (1), Govern- 
ment of India Act, 1935, by which the Central 
Government entrusted to all Provincial Govern* 
meats, with their consent, the functions of the 
Central Government under certain sections of the 
Extradition Act, including S* 8A, is not ultra 
vires. Hence a District Magistrate in making a re¬ 
port under S. 8A to the Provincial Government 
and not to the Central Government commits no 
illegality. [P 193 C 1] 

*(e) Extradition Act (1903), Ss. 5 and IS — 
Surrender of prisoner—Executive has discre¬ 
tion in matter — For valid reasons executive 
may cancel warrant* 

Id this country, as in every other country, the 
Legislature has imposed restrictions on the power 
of the executive to send persons abroad to answer 
charges before a foreign tribunal. For instance, the 
ofience with which they are charged must be an ex¬ 
traditable offence and there must be in existence a 
warrant which is ez facie a valid warrant. 

[P 198 C 1] 

If the executive exceeds its powers, the judi¬ 
ciary, and the High Court in particular, will re¬ 
strain it; but when the conditions laid down by the 
Legislature as a pre-requisite to extradition are ful¬ 
filled, and the judiciary has no power to intervene, 
the executive is, nevertheless, under no legal 
compulsion to surrender the prisoner. It retains 
a discretion in the matter, and may, for reasons 
which appear to it to be valid reasons, cancel any 
warrant which has been issued. That is made clear 
by the provisions contained in Ss. 6 and 15 of the 
Act : (1696) 1 Q. B. 108* Ref. [P 198 C 2] 

(f) Criminal P. C. (1898), S. 491 — Person 
arrested under extradition warrant—Applica¬ 
tion under S* 491 — Assurance that Court 
trying such person wotild not be biassed is 
not sufficient ground for rejecting application* 
Where a person arrested under an extradition 
warrant applies under S« 491, the fact that the 
High Court is assured that the tribunal by which 
he would ultimately be tried is not likely to be 
biassed against him is a matter of quite secondary 
importance for rejecting the application. The reed 
question at issue Is whether or not sufficient 
grounds have been made out for depriving him of 
his liberty and sending him out of British India to 
answer a charge before a State tribunal* [P199 01} 
Cr. P. C. — 

(’41) Chitaley, S. 491, N* 7* 

(’41) Mitra, Page 1599, Para. 1298* 
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S. Mahapatra and P. C. Chatter ji — for Retu 
tioners, in Nos. 207, 211 and 212, and 
No. 108, respeotiTely. 

Public Prosecutor, and Advocate-General — foe 
the Crown, in Nos. 207, 211 and 212; and 
No. 108 reapeoUyel/. 

Shearer J. — The petitioners have been 
arrested under warrants issued, in the case 
of four of them, by the Political Agent, 
Eastern States Agency, and in the case of the 
fifth by the Assistant Political Agent, Eastern 
States Agency. The warrants against the peti¬ 
tioners Hadibandhu Padhan, Puma Chandra 
Padhan and Khetrabasi Behara alias Batu 
Padhan were issued on 19th April 1943, and 
required them to be arrested and sent to 
the Court of the Special Judge at Talcher 
to answer a charge under S. 397, Penal Code. 
The warrant against Ghasinath Behara was 
issued two days later, and required him to 
be produced in the same Court to answer 
the same charge. The warrant against the 
remaining petitioner, N. E. Murty, was issued 
on 18th October 1944, and required him to be 
produced in the Court of the Sub-Divisional 
Magistrate of Dhenkanal to answer a charge 
under s. 395, Penal Code. The warrants were 
in each case addressed to the District Magis¬ 
trate of Cuttack, and when the petitioners 
were arrested and brought before the learlied 
District Magistrate they made certain state, 
ments. In consequence of these statements 
the learned District Magistrate, quite pro- 
perly, made a report to the Government of 
Orissa under S. 8A, Extradition Act. In due 
course the Government of Orissa considered 
this report and finally directed the learned 
District Magistrate to send the petitioners 
to Talcher and Dhenkanal respectively. The 
learned District Magistrate then called on 
the petitioners, who had in the meantime 
been enlarged on bail, to surrender. Instead, 
however, of surrendering, the i^etitioners 
made these applications which were admit¬ 
ted by a Division Bench consisting of Sinha 
and Das, JJ. I am inclined myself to think 
that the applications, when made, were 
clearly premature and that the Bench ought 
to have directed the petitioners to surrender 
to their bail and then to have had the ap- 
plications moved. This point is not, however, 
one of any great importance as there is 
authority for the view that if this Court 
cannot, strictly speaking, act under 8. 491 , 
Criminal P. C., as the petitioners are not in 
custody it can act under s. 4S9 or s. 561-A: 
A. I. R. 1929 Bom. 81.' 

1. (*29) 16 A. I. B. 1629 Bom. 81 : 63 Bom. 149 : 
117 L 0. 321, In re Bal Aiaha. 


Patna 197 

Each of the warrants has been duly sealed 
and it is not denied that they were signed 
respectively by the Political Agent and the 
Assistant Political Agent to the Eastern 
States Agency. It is, however, contended 
that the warrant in pursuance of which the 
petitioner N. K. Murty was arrested was 
ex facie an invalid warrant as it is signed 
not by the Political Agent but by the As. 
sistant Political Agent. The expression 
‘Political Agent’ in S. 7, Extradition Act, 
must, however, be construed in the light of 
cl. ( 40 ) of s. 3, General Clauses Act. That 
clause states that 

"Political Agent shall include .... any otQcer 
appointed to exercise all or any of the powers of a 
Political Agent at any x>lace not forming part of 
British India under the law for the time being in 
force relating to foreign jurisdiction." 

The Assistant Political Agent is, quite clear-i 
ly, an officer who answers that description. ll 
may say that in order to remove any doubt 
which might exist on the point we a^ked 
the learned Advocate.General to ascertain 
whether, and the learned Advocate.General 
has ascertained that, the Assistant Political 
Agent has been specifically authorised to 
sign extradition warrants for the Dhenkanal 
states. The warrants under which the re. 
maining petitioners were arrested are cbal- 
lenged on a different ground, namely, that 
they were addressed to the District BXagis- 
trate of Cuttack, whereas they ought to have 
been addressed to the Deputy Commissioner 
of Angul. Id enacting s. 7, lixtradition Act, 
the Legislature would seem to have had in 
mind the provisions contained in sub-s. ( 1 ) 
of S. 10 , Criminal P. C. The Angul Sub- 
division was. however, constituted into a 
district by the Angul Laws Regulation, 1930 , 
end cl. (c) of S. 2 of this Regulation states 
that 

“ ‘Deputy Commissioner’ means the officer ap¬ 
pointed by the Local Government to hold chief 
executive charge of the district by whatever other 
title he may be designated." 

Now, immediately after this Regulation 
received the assent of the Governor.General, 
the Government of Orissa issued a notifica- 
tion appointing “the Collector of Cuttack 
to be the ex officio Deputy Commissioner 
of Angul." I am somewhat at a loss to 
understand why this was done or why this 
particular phraseology was adopted. It is, 
however, plain that the person who from 
time to time holds the office of Collector 
also. holds the office of Deputy Commis- 
sioner of Angul. The officer to whom the 
warrants were sent and who caused them 
to be executed was Mr. L. P. Singh, and 
under cL ( 7 ) of 8. 67, Evidence Act, this 
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Court is entitled to take judicial notice of 
the notification published in the Orissa 
Gazette on 30th June 1942, under which Mr. 
Singh was appointed to be District Magis- 
trate as well as Collector of Cuttack. It is 
thus perfectly clear that the warrants were 
in fact directed to the officer who alone 
was competent to execute them, and more* 
over, that in sending them to Cuttack 
instead of to Angul the Political Agent was 
correct, as s. 6l of the Angul Laws Kegula- 
tion authorises the Deputy Commissioner to 
hold his Court at any place in Angul or in 
the District of Cuttack. If the designation 
of the officer to whom the warrants were 
addressed was not correctly given, this is a 
purely technical defect and is cured by the 
provisions contained in s. 537, Criminal P. C. 

As I have said, the learned District 
Magistrate made reports to the Provincial 
Government under s. 8A, Extradition Act. 
Mr. H. Mahapatra, for the petitioners, has 
pointed out that by the Adaptation of Indian 
Laws Order the words “Central Govern¬ 
ment” were substituted for the words 
‘Local Government’ in that section. Mr. 
Mahapatra went on to suggest that in 
making report to the Provincial Govern¬ 
ment the learned District Magistrate had 
committed an illegality, and that any pro¬ 
ceedings subsequent to the occurrence of 
of this illegality should be set aside. It ap¬ 
pears, however, that on 1st April 1938, the 
Government of India issued a notification 
under sub-s. ’(i) of S. 124, Government of 
India Act, 1935, by which it entrusted to all 
Provincial Governments, with their consent, 
the functions of the Central Government 
under certain sections of the Extradition 
Act, and among them s. 8A. When this 
notification was brought to his notice the 
learned advocate suggested that it was ultra 
vires as the functions thereby entrusted to 
the Government of Orissa were not executive 
but judicial functions. There is clearly no 
substance in this argument. In (1896) l Q. B. 
108 ^ Lord Bussell of Killowen emphasised 
the distinction between what be called the 
political aspect and the strictly judicial 
aspect of extradition. In this country, as 
in every other country, the Legislature has 
imposed restrictions on the power of the 
executive to send persons abroad to answer 
charges before a foreign tribunal. For in¬ 
stance, the offence with which they are 
charged must be an extraditable offence 
and there must be in existence a warrant 

2. (1896) 1 Q, B. 108 : 65 L. J. M. O. 23 ; 73 
L. T. 687 : 44 W. E. 238, In re Arton. 
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which is ex facie a valid warrant. If the 
executive exceeds its x)owers, the judiciary, 
and this Court in particular, will restrain 
it, but when the conditions laid down 
by the Legislature as a pre-requisite to 
extradition are fulfilled, and the judiciary 
has no power to intervene, the executive 
is, nevertheless, under no legal compulsion 
to surrender the prisoner. It retains a dis- 
cretion in the matter, and may, for reasons 
which appear to it to be valid reasons, 
cancel any warrant which has been issued. 
That is made clear by the provisions con¬ 
tained in ss. 5 and 15, Extradition Act. In 
(1896) 1 Q. B. 108* the prisoner was charged 
with having committed embezzlement and 
certain other offences. One of the grounds 
on which he resisted the demand for his 
extradition was that it was not sought in 
good faith and in the interests of justice 
but that the charges had been preferred 
against him merely as a pretext in order to 
enable the French Government to get con¬ 
trol over him and take action against him 
for bis political activities. The depositions 
which had been sent to England apparently 
made out a prima facie case that he bad 
committed the offences with which he was 
charged, and in declining to entertain this 

ground the Lord Chief Justice said: 

“Thia question beats on the political aspect of 
extradition, and it must be determined upon a 
consideration of matters into which this Court 
is not competent and has no authority to enter. 
Such considerations, if they exist at all, must be 
addressed to the executive of this country, they 
cannot enter, and ought not to enter, into the 
judicial cousideratloo of this question, which in 
this case turns solely upon the construction of the 
Extradition Act and the treaty.” 

I refer to the decision in (1896) 1 Q.B. 108,* 
as one of the grounds on which the peti- 
tioners resist the demand for their extradi¬ 
tion is very similar to the ground which 
was put forward in that case and which the 
Court declined to entertain. The x>etitioner, 
N. K. Murty for instance, was employed as 
a station master at a station on the Bengal 
Nagpur Railway in Dhenkanal. In that 
capacity he was in a position to know what 
grain was exported from or imported into 
the State and by whom it was exported or 
imported. According to him, he declined to 
communicate his knowledge to certain dig¬ 
nitaries of the State and thereby incurred 
their resentment. He admits that while he 
was in Dhenkanal some kind of fracas oc¬ 
curred between bimaalf and some other 
railway employees and a youth named 
Muhammad Ayub, and that in this fracas 
Muhammad Ayub was either deprived of or 
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lost possession of a oyole. N. E. Marty sug¬ 
gests that this incident has in some way or 
other been misrepresented to the Assistant 
Political Agent who issued the warrant for 
his arrest If the incident had occurred in 
a foreign State and not, as it did, in an Indian 
State, and if the learned District Magistrate 
had had to deal with the matter under 
chap. II, and not, as he did, under Chap. Ill, 
Extradition Act, he would, in the first place, 
have had the depositions of Muhammad 
Ayub and the other persons, who are to give 
evidence against the petitioner N.K. Murty, 
before him, and, in the second place, N. K. 
Murty would have been entitled not merely 
to make a statement but also to call the 
other railway employees who were concern, 
ed in the incident, or other persons who 
saw it, to say what actually occurred. The 
learned District Magistrate would, on a 
consideration of the whole of this body of 
evidence, have had to determine whether or 
not a prima facie case had been made out. 
The Assistant Political Agent presumably 
had the depositions of Muhammad Ayub 
and the other persons who are to. give evi- 
dence at the trial before him, and possibly 
these depositions may have been enough to 
make out a prima facie case against the 
petitioner. If, however, the petitioner bad 
been in a position to appear before the 
Assistant Political Agent and to call evi- 
dence on his behalf, the Assistant Political 
Agent might have arrived at a very different 
conclusion. This aspect of the matter will, 
I have no doubt, be considered by the Pro- 
vincial Government if an application is 
made to it by N. K. Murty, or indeed, the 
other x>3titioners, to cancel the warrants 
under S.15, Extradition Act. It appears that 
an application under s. 491, Criminal P. G., 
was made to the Bevenue Commissioner 
sitting as the High Court for Angul and that 
one of the grounds on which it was dismis¬ 
sed was that the Bevenue Commissioner was 
assured that the tribunals by which the 
petitioners would ultimately be tried were 
not likely to be biassed against them, This, 
I venture to suggest, is a matter of quite 
secondary importance. The real question at 
issue is whether or not sufiBcient grounds 
have been made out for depriving the peti- 
tioners of their liberty and sending them 
out of British India to answer a charge 
before the 8tate tribunals. 

If they are innocent, they will no doubt 
eventually be acquitted, but if they have, as 
tiiey say, incurred the displeasure of the 
officials of these Darvars, they may, in the 


meantime, be subjected to much harassment. 
In leaving it to the Political Agent to decide, 
on materials which must frequently be quite 
inadequate, whether or not a prima facie 
case has been made out, the Legislature has 
exposed the subjects of the Crown to the 
risk of being unnecessarily and unjustifiably 
deprived of their liberty. The only way in 
which injustice of this kind can be effective, 
ly prevented is by Provincial Governments 
taking care to inform themselves as best 
they can of the true facts and, where neces¬ 
sary, exercising the power conferred on them 
by the Legislature to cancel warrants. With 
these observations, I would dismiss the 
applications. 

Pande J. — I agree. 

V.R,/D.H. Applications dismissed. 

[Case No. 82.] 
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CSATTERJI AND PaNDE JJ. 
Mandhata Jha and others — Appellants 

V. 

Muni Lai Thakur and others _ 

Respondents. 

Appeals Nos. 416 to 419 of 1944, Decided on 
5tb March 194.5, from appellate orders of Sub- 
Judge, Muzaflarpur, D/- 14-9-44 and 15.11-44.'.: 

Bihar Money-lenders (Regulation of Trans- 
actions) Act (7 [VII] of 1939), S. 14, Proviso 
1—Proviso does not mean that decree-holder 
may specily any portion of property which 
will not be sufficient to satisfy decree—Proviso 
must be read subject to first paraeraoh 
of S. 14. 

Tbs first proviso to S. 14 must be read subject 
to the first paragraph of (ho section which clearly 
says that only so much of tbe properly shall be 
sold which will be sufficient to satisfy tbe decree. 
What tbe proviso means is that tbe decree-holder 
may specify any portion of the property, provided 
it is BufficieDt to satisfy the decree. It docs not 
mean that the decree-holder may specify any 
portion which will not be sufficient to satisfy the 
decree. [p 20O C 1] 

Rai T, N. Saiiay and Raynchandra Prasad —. 

for Appellants. 

Shabanand Mukherji — for Respondents, 

Chatterji J. — These four appeals are 
by twosetsofiadgment-debtors. Appeals Nos. 
416 and 417 are directed against an order 
fixing valuation of certain properties sought 
to be sold in execution of a decree. Appeals 
Nos. 418 and 419 are directed against an order 
directing that lots NOs. 2, 8 aod 4 should be 
sold first and in case the sale proceeds thereof 
be insufficient to satisfy the decree, lot No. i 
be sold, and lastly, lot No. 6, if necessary. The 
decree under execution is a mortgage decree 
for Rs. 14,661-11-4, There were six lots of 
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properties covered by the decree. The Court 
acting under s. 13, Bihar Money-lenders 
Act, fixed the value of lot no. l to be Rs. 6000, 
lot NO. 2 Rs. 3000, lot NO. 3 RS. 300, lot No. 4 
Bs. 4000 and lot no. 5 Rs. 20,000. Thus the 
value of lots nos. 2, 3 and 4 taken together 
comes to Rs. 7300. This is obviously insuffi¬ 
cient to satisfy the decree; yet the Court below 
ordered that these three lots should be sold 
first. This is quite contrary to the provi- 
sions of ss. 13 and 14 of the Money-lenders 
Act. Section 14 says that : 

"the proclamation of the intended sale of property 
in execution of a decree passed before or after the 
commencement of this Act in respect of a loan or 
the interest on a loan shall include only so much 
of the property of the jud^^ment-debtor the pro. 
cecds of the sale of which the Court considers will 
be suflicient to satisfy the decree and shall state 
the value of the property or portion of the pro¬ 
perty to be sold, as determined under Section 13.” 

Section 13 provides that the Court shall 
estimate the value of the property sought to 
he sold and of that portion of such property 
the proceeds of the sale of which it considers 
will be sufficient to satisfy the decree. It is, 
therefore, clear that the Court after having 
estimated the value of the properties ought 
to have directed the sale of such property as 
would be sufficient to satisfy the decree. 
Mr. Bhabanand Mukherji on behalf of the 
respondents lays stress on the first proviso 
to S. 14. which runs as follows : 

"Provided that if the property to be sold is im¬ 
movable and the decree-holder specibes which 
portion of such property should be sold the Court 
shall order that such portion or so much of such 
portion as may seem necessary to satisfy the decree 
shall be sold.” 

It is said that this proviso gives an option 
to the decree-holder to specify which portion 
of the property should be sold. But this 
proviso must be read subject to the first 
paragraph of the section which clearly says 
that only so much of the property shall be 
sold which will be sufficient to satisfy the 
decree. What the proviso means is that the 
decree-holder may specify any portion of 
the property, provided it is sufficient to 
satisfy the decree. It does not mean that 
the decree-holder may specify any portion 
which will not be sufficient to satisfy the 
decree. In this case, as I have already 
shown, lots NOS. 2, 3 and 4 together, or even 
taken with lot No. 1, will not be sufficient to 
satisfy the decree. On the other hand, lot 
No. 6 has bean valued at Rs. 20,000. About 
three-fourths of this property will be suffi¬ 
cient to satisfy the decree. Lot No. 6 is a 
16 annas zemindary. Therefore, 12 annas of 
this lot will be sufficient to satisfy the decree. 
It is, however, urged by Mr. Mukherji that 


A. LB. 

this lot is not really worth Rs. 20,000, But 
the decree-holder has not challenged the 
valiiation of this lot by way of an appeal. 
Any how on the valuation fixed by the Court 
itself, three.fourths of lot No. 5 may be ex¬ 
pected to satisfy the decree. Mr. T. N. Sahay 
on behalf of the appellants submits that if 
lot No. 5 be ordered to be sold first, he will 
not press the appeals Nos. 416 and 417 which 
relate to valuation. I think that the proper 
order to be passed is that the Court below 
will proceed first to sell so much of lot no. 5 
as will be sufficient to satisfy the decree. 
Appeals nos. 416 and 417 are dismi^d, while 
appeals Nos. 4 is and 419 are allowed to the 
extent indicated above. Parties will bear 
their own costs. 

Pande J. — I agree. 

d.s /d.h. Order accordingly. 

[Case No. 83.] 
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Fazl Ali C. J. and Rat J. 

Sir Kameshwar Singh—Appellant 

V. 

Janki Raman and others — Respondents. 

Second Appeals Nos. 940 to 943 of 1943, Decid¬ 
ed on 6th September 1945, from decision of Addl. 
Dist. Judge, Muzaffarpur, D/- 19tb May 1943. 

Bengal Cess Act (9 [IX] of 1880), Ss. 41 and4 
—Holding rent of which exceeded Rs. 100 split 
up into small holdings with consent of land¬ 
lord—Rent for each holding less than Rs. 100 

_Tenant is cultivating raiyat and not tenure- 

holder within S. 41. 

The expressions "cnltivating raiyat” and “tenure 
bolder” have a special meaning in the Cess Act, 
which is different from the meaning attached to 
them in the Bengal Tenancy Act. Hence, in snits 
for recovery of cess at certain rate what has to be 
found is whether the defendants are tenure.holders 
or cultivating raiyats in the sense in which these 
expressions are used in the Cess Act. [P 201 C 2] 

The holdings in suit originally formed one hold¬ 
ing of 155 bigbas and the rent payable in respect 
thereof exceeded Bs. 100. Therefore the holding 
was valued as a tenure in the re-valuation proceed¬ 
ings. The holding was subsequently split up into 
four holdings with the consent and concurrence of 
the landlord: &nd since that time the rent in res¬ 
pect of each of the holdings was less than Rs. 100. 
The landlord claimed to recover cess nnder S. 41 
(2), Cess Act: 

Held, that the defendants were caUivating 
raiyats within the meaning of S. 4, Cess Act; and, 
the refore, they were liable to pay cess according 
to the rate fixed under ol. (3) of S. 41. [P 201 C 3] 

Held also that it was open to the landlord not to 
consent to the splitting np of the holding in wbioh 
case cess would have been payable under el. (2) of 
S. 41; bot the landlord having given his eonsent 
to the splitting up could not then refuse to treat 
the tenants of the different holdings as onltlvatuig 
raiyats: (’27) 14 A. I. R. 1927 Pat 270, Bel. on; 
(’26) 13 A. I. B. 1926 Pat. 175 and (’38) 26 A.I-B- 
1938 Pat. 362, Bef. CP 202 C 1] 
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L. K, Jha and S. P. Srivastava — 

for Appellant. 

B. C. Dc, P. N. Oour and J, C. Brahma — 

for Respondents. 

Fazl All G. J. —These appeals arise out 
of four suits to recover cess from 1345 to 1347 
and for rent and cess for the year 1348. The 
question for determination by this Court is 
at what rate cess is payable by the de¬ 
fendants in each case. The defendants are 
at present tenants of four different holdings 
which are situated in village Gandhari and 
Lalbandi tauzi no. 6424. These four holdings 
came into existence sometime in the year 1346, 
but before that year they were parts of one 
holding of 155 bighas 12 katbas for which 
Rs, 115-9-0 was payable as jama and ns. 7-3-C 
was payable as cess. The original bolding 
was entered in the record of rights as a 
“sharah moiyan holding,’' that is to say, a 
holding at a fixed rate of rent and was re- 
corded to be in the possession of a single 
raiyat. In the course of the re-valuation of 
the estate, the holding was valued as a tenure 
and its value was fixed at bs. 1629-15-0. Upon 
this value, the cess payable for the entire 
land comprising the present four holdings 
would be R3. 101-14-0 and the case of the 
plaintiff landlord is that he is entitled to 
recover cess at this rate for the year 1348. As 
to the other year for which the suit has been 
brought the position is this ; In certain 
.previous suits the plaintiff has already reco- 
vered cess treating these four holdings as 
separate holdings and not as one tenure. 
He has now brought the present suits to re¬ 
cover the difference between the full cess 
which is payable according to him and the 
amount already realised by him. Thus the 
main question which arises in these suits is 
whether cess is payable in respect of the 
lands of these four holdings under cl. ( 2 ) of 
S. 41, or under cl. (3). Clause (2) fixes the 
rate at which cess is payable by the holder 
of a tenure whereas clause (3) fixes the rate 
at which cess is payable by a cultivating 
raiyat. The plaintiff’s case is that inasmuch 
as the lands constituting the four holdings 
have been valued as a tenure therefore cess 
is payable at the rate fixed as in the case of 
a tenure, that is to say, it is payable at the 
rate of one anna in the rupee. On the other 
band, the case of the defendants is that they 
are cultivating raiyats in the sense in which 
the expression is used in the Cess Act and 
cess is payable only at the rate of half anna 
in the rupee. 

There is no dispute that the rate at which 
cess is payable is to be determined according 
to 8. 41, Cess Act. The question which we 
1946 F/26 & 27 


have to decide is whether the defendants 
are holders of a tenure or cultivating raiyats. 
It is stated in S.4, Cess Act, that a “cultiva¬ 
ting raiyat” means a person cultivating 
land and paying rent therefor not exceeding 
one hundred rupees per annum and that 
“tenure” includes every interest in land 
whether rent paying or not save and except 
an estate as above defined, and save and 
except the interest of a “cultivating raiyat.” 
Thus the expressions “cultivating raiyat” 
and “tenure-holder” have a special meaning 
in the Cess Act which is different from the 
meaning attached to them in the Bengal 
Tenancy Act. Therefore all that has to be 
found in these cases is whether the defen. 
dants are tenure-holders or cultivating rai¬ 
yats in the sense in which these expressions 
are used in the Cess Act. It is not disputed 
that since the time when these four holdings 
were created the rent payable in respect of 
each of them is less than Rs. 100. The rent 
of holding No. 523 is Rs. 35 ; that of holding! 
No. 524 is Bs. 33.7.3; that of holding No. 525 
is Rs. 34-1-9 and that of holding No. 526 is 
Rs. 13. Therefore there can be no doubt that 
the defendants are cultivating raiyats for 
the purpose of the Cess Act and therefore 
they are liable to pay cess according to the 
rate fixed under cl. (3) of S. 41. 

It is contended on behalf of the appellant 
that a civil Court cannot go behind the 
valuation fixed in re-valuation proceedings 
and inasmuch as the lands of the four hol¬ 
dings were valued as a tenure, cess is payable 
upon the valuation so fixed. It is also pointed 
out that the plaintiff is the owner of the 
estate and when his estate was valued the 
lands comprising the four holdings were 
valued as a tenure and therefore a great in¬ 
justice would be done to him if it is held 
that the defendants are to pay cess at a 
lower rate. This is precisely the argument 
which appears to have been put forward in 
A. I. R. 1926 rat. 175’ and in 17 Pat. 430.^ 
The learned Judge who decided the last 
mentioned case held following the earlier 
case that s. 93 debars a civil Court from 
questioning the valuation made by the revenue 
authorities under the Cess Act and a plea 
by the defendant that be is an occupancy 
raiyat and not a tenure.bolder and that the 
valuation is wrong, is not entertainable by 
the civil Court. In my opinion, however, 
these decisions are clearly distinguishable. 

1. (’26) 13 A. I. R. 1926 Pat. 175 : 90 I. 0. 621, 
Kesbo Prasad Singh v. Ram Swarup Ahir. 

2. ('88) 26 A. I. B. 1938 Pat. 362 : 17 Pat. 436 : 
174 I. C. 752, Braja Bibari Dae v. Ram Narayaa 
Bai. 
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As I have stated, the present holdings origi- 
nally formed one holding of 155 bighas and 
the rent payable in respect thereof exceeded 
Rs. 100 . Therefore, the holding was valued as 
a tenure in tlie re-valuation proceedings. 
But they have since been split up into four 
holdings with the consent and concurrence 
of the landlord. It was open to the landlord 
not to consent to the splitting up of the 
holding in which case cess would have been 
payable under clause (2) of 8. 41; but the 
landlord having given his consent to the 
splitting up cannot now refuse to treat the 
tenants of the different holdings as cultivating 
raiyats. Section 93 provides that every valua. 
tion made under Part II of the Cess Act 
shall be open to revision by the Commis- 
sioner and the Board of Revenue and not 
otherwise. The learned Additional District 
Judge who decided these appeals in the 
Court below has remarked as follows while 
dealing with this provision : 

“The raiyats do not question the basis on which 
the recent valuation has been done. They cannot 
question it. All that they state is that being cul¬ 
tivating raiyats now, they can pay only half the 
enhanced cess as provided for by cl. (3) to S. 41, 
Cess Act.” 

In my opinion this observation furnishes 
the answer to the point in controversy. 
The defendants do not question the valua¬ 
tion but they merely claim that their 
status having changed they are now liable 
to pay cess under cl. (3) of S. 41. To test 
this conclusion, let us take a hypothetical 
case. Let us assume that after the re-valua< 
tion a certain tenure was resumed by the 
landlord and after the resumption the land¬ 
lord proceeded to create a number of hold- 
ings each carrying a rental of less than 
RS. 100. Obviously in such a case the land- 
lord cannot claim cess from the new tenants 
treating them as tenure.holders in spite of 
the tenure having been originally valued os 
such. If he cannot claim cess upon that 
footing in this hypothetical case, I do not 
see why he should be allowed to claim a 
higher cess in the present case. In my opi¬ 
nion, the present case is fully covered by 6 
Pat. IS.® In that case there was a tenure of 
300 bigbas with an annual jama of rs. 560. 
That tenure came to be held by a number 
of cosharer tenure-holders who subsequently 
agreed with the landlord that each should 
pay his share of the jama according to the 
amount of land he held in the tenure. Later 
on three suits were brought to recover cess 
and in each case the amount payable by the 

3. (’27) 14 A.I.R. 1927 Pat. 270 : 6 Pat. 13 : 102 
1. C. 365, Abdul Basan v. Taj AH. 
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defendants was less than Rs. lOO. It waa 
held that where a person cultivates land and 
pays rent not exceeding Rs. lOO per annum, 
such a peraon is a cultivating raiyat 
within the meaning of s. 4, Cess Act, 
irrespective of the character of his holding 
under the Bengal Tenancy Act, and he is 
liable to pay cess at half the rate paid by a 
tenure.bolder. In this view I would uphold 
the decision of the learned Additional District- 
Judge and dismiss these appeals with costs- 
Ray J —I agree. 

R.K. Appeals dismissed. 

[Case No. 84.] 
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Balgobind Prasad and others — 

Defendants—Appellants: 
v. 

Lila Kuer and another — Plaintiffs 

— Respondents, 
Appeal No. 154 of 1941, Decided on 18tb Septem- 
ber 1946, from original decree of Sub-Judge, Gaya,. 
D/- 23rd August 1941. 

(a) Limitation Act (1908), S. 16 and Arts.. 
138 and 144 — Property purchased at auction- 
sale and formal possession obtained— Suit by- 
purchaser for actual possession — S. 16 and 
Art. 138 not applicable — Art. 144 applies. 

Plaintiff obtained through an executing Court 
formal possession of the property purchased at an 
auction-sale and brought a suit for actual posses¬ 
sion of the same after 12 years from the date- 
when formal possession was given to him seeking 
to exclude under S. 16 the period during which 
the proceedings to set aside the sale were pro¬ 
secuted : 

Held (1) that 3. 16 could be helpful only to an 
auction-purchaser who bad not obtained posses¬ 
sion through Court. As the plaintifi had obtained 
symbolical possession he could not avail of S. 16. 

[P 205 C 1] 

(2) that Art. 136 bad no application as the suit 
by the plaintiff was not one by an auction-purchaser 
but an ordinary suit for possession by the owner 
of the property whose title had become complete- 
and efiective by the confirmation of the sale and- 
delivery of symbolioal possession. [P 205 C 1, 2]. 

(3) that the possession of the defendant-judg- 
ment'debtor became adverse from the date of the 
delivery of symbolical possession and as the suit lor 
possession was brought more than twelve years of 
that date it was barred under Art. 144: (’21) 6- 
A. I. B. 1921 Cal. 385 and (’32) 19 A. I. B. 1932^ 
Pat. 145, Bel. on; (’17) 4 A. I. B. 1917 Cal. 802, 
Uisfinp.; 5 Cal. 584 (F.B.), Expl. [P 205 O 2\. 

P 206 C 21 

Limitation Act— 

(’42) Ohitaley, Art. 138, Notes 7 and 8; Arts. 142 
and 144, Notes 2 and 65. 

(b) Hindu law—Widow—Property purchased 
by D in execution of a mortgage decree — 
Symbolical possession obtained — Will by ■Z> 
giving all property to his wife and also right 
to adopt son — After D's death his widow 
adopting son—Suit by widow in her own name 
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to obtain actual possession of property, held 
maintainable, 

D, in execution of a mortgage decree, obtained 
against the defendants purchased the property in 
suit and had also got symbolical possession. By a 
will, D gave all bis property to bis wife and also a 
right to adopt a son* A son was adopted by the 
widow after death, and she brought a suit to 
obtain actual possession of the property in suit: 

Held that when D died there was no adopted 
son and hence the entire property vested in the 
widow and she could not be divested by subsequent 
adoption. By the terms of the will the widow 
became the absolute owner of the properties left by 
her husband, and subsequent adoption could not 
affect her right to sue in her own name. It was 
not necessary that she should have sued in her 
adopted son's name or on bis behalf : ('33) 20 
A. L B. 1933 P. C. 155 and (’43) 30 A. I. R. 1943 
PX* 196,^Di$ting.\ (’27) 14 A.I.R. 1927 P. C. 139, 
RiL on. [P 206 C 2; P 207 C 1] 

ilahabir Prasad, Girjanandan Prasad, Girish 
Nandan Sakay SinJia, Ram Chandra Pra¬ 
sad and Jamnna Prasad Oioudhuri —> 

lot Appellants. 

P, R. Das and R. 8. Chatterji ~ 

for Respoodents, 

Manohar Lall J. — In this appeal by 
the defendants the serious questions for 
decision are whether the plaintiH’ is entitled 
to maintain the suit after she had adopted 
a son to her deceased husband, and if so 
whether the suit is barred by limitation. 
The facts are not in dispute. On 28th Febru- 
ary 1922, one Darbari Lai, in execution of 
a mortgage decree which he obtained against 
the defendants, purchased the property in 
suit. The judgment-debtors 61ed an appli¬ 
cation for setting aside the sale under Order 
21, Rule 90, Civil P. C., but that appli¬ 
cation was dismissed on 27tb June 1922 on 
which date the sale was confirmed. In Sep. 
tember 1922 the sons of the judgment-debtor, 
Ghaudhury Eashinatb, instituted a title suit 
for a declaration that the mortgage trans¬ 
action of 26th May 1911, which was the basis 
of the mortgage decree and sale, was not 
binding upon those plaintiffs as the money 
was raised for purposes illegal and immoral, 
and also for a declaration that the sale did 
not bind the interest of those plaintiffs. 
Darbari Lai, the auction-purchaser, was 
made defendant 81 in that suit. During 
the pendency of that suit, Darbari Lai died, 
but before bis death Darbari Lai had ob- 
taiued a formal delivery of possession on 
14th August 1924. It appears that he never 
obtained actual possession. The suit institu. 
ted by the sons was dismissed on 8lst March 
1928, and an appeal to this Court was dis¬ 
missed on 7th May 1936. 

In pursuance to a will dated I7th April 
1924, left by Darbari Lai, all bis properties 
oame into possession of his widow, 8rimati 
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Lila Euer, as the absolute owner. In the 
will, pow’er was given to Srimati Lila Kuer 
to adopt a son. She adopted a son in accor¬ 
dance with the power granted to her by the 
will which was duly admitted to probate, 
but at the date of the institution of the 
present suit the adopted boy w'as a minor. 
On 6th May 1939, Lila Kuer instituted a suit 
giving rise to this appeal for recovery of 
possession of the properties of which the sale 
had been confirmed, as stated above, on 
27th June 1922. It will be noticed that the 
suit is beyond twelve years of the date of 
the sale, and is prima facie barred by limi- 
tation. Limitation was sought to be saved 
by the application of s. 16 , Limitation Act, 
which provides that in computing the period 
of limitation prescribed for a suit for posses¬ 
sion by a purchaser at a sale in execution 
of a decree, the time during which the pro¬ 
ceeding to set aside the sale has been prose, 
cuted, shall be excluded. The plaintiff 
sought to exclude the entire period between 
12th September 1922 up to 7th May 
1936. It is conceded that if this period is 
excluded, the suit is within time. It is to 
be, however, observed here that in the plaint 
it was not stated explicitly or by implication 
that Darbari Lai had obtained possession 
symbolical or otherwise of the properties in 
suit. 

In the written statement the defendants 
specifically alleged in para, 3 (e) that 
after the purchase by Darbari Lai and dis¬ 
missal of O. 21 , R. 90, Civil P. C., applica- 
tioD, Darbari Lai took formal delivery of 
possession through Court, and, in para. 
5, it was pleaded that the predecessor of the 
plaintiff did not have khas possession over 
the properties in suit, and that the rights 
acquired by Darbari Lai in the execution 
sale bad been lost by inaction, and that not- 
withstanding the institution of the title 
suit in 1922 Darbari Lai should have been 
active in obtaining possession and, therefore, 
the plaintiff cannot be allowed any exemp- 
tion of the period during which that litiga- 
tion was pending. Oral evidence was adduced 
on behalf of the defendants that the plaintiff 
had obtained delivery of possession. [After 
considering the evidence his Lordship pro¬ 
ceeded.] 

Under the provision of O. 41, R. 27, Civil 
P. C., an application supported by an affida- 
vit has been filed in this Court in which it 
is prayed that a certified copy of delivery of 
possession dated I4th August 1924, should be 
taken into evidence, and the circumstances 
in which this certified copy could not be 
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produced in the Court below are stated in 
the application. The copy produced is a 
certified copy of a public document, and, in 
our opinion, it must be admitted in evidence. 
The defendants have satisfied us why it could 
not be produced earlier. Accordingly we 
have admitted this document into evidence 
and have marked it as exhibit l. The learn¬ 
ed advocate on behalf of the respondent 
could not seriously object to the admissibility 
of this document. After this document has 
been admitted into evidence, there is no 
difficulty in holding that Darbari Lai did 
actually obtain a formal delivery of po^es- 
sion in August 1924, and the finding of the 
learned Subordinate Judge to the contrary 
must be set aside as erroneous—the learned 
Subordinate Judge would have probably 
come to the same conclusion if this docu¬ 
ment was available at the time of the trial. 
The learned Advocate-General appearing on 
behalf of the defendant-appellants argued 
that when the delivery of possession, even 
though it was formal, has been effected, the 
provisions of s. 16 , Limitation Act, are no 
longer available to the plaintiff. He relied 
upon the case in 26 C.w.N. 364^ where the 
learned Judges of the Calcutta High Court 
held that after symbolical possession has been 
delivered Art. 138 has no application and that 
the proper Article to apply is Art. 144, Limita¬ 
tion Act, and when the latter Article applies 
no deduction of time can be given under 
S. 16 , Limitation Act, or under the general 
principles of equity, This case is directly in 
favour of the contention raised by the learned 
Advocate-General. 

Mr. P. R. Das on the other band relied 
upon the case in 21 o.w.N. 304.* In that case 
the plaintiff became the auction-purchaser 
of certain lands in 1893. In 1895, the judg¬ 
ment-debtor instituted a suit for setting 
aside the decree and the sale and this liti¬ 
gation was decided by the Privy Council in 
favour of the decree-holder auction-purchaser 
in 1905. In the year 1909, the plaintiff 
instituted a suit for possession basing his 
cause of action in the year 1905 when the Privy 
Council decided the case in his favour. It 
was found in that ca^ that the land was in 
possession of nobody between 1895 up to 1906. 
In these circumstances the learned Judges 
held that the suit of the plaintiff was not 
barred by limitation. They also decided that 

1. (’21) 8 A.I.R. 1921 Cal. 385 : 70 I.C. 420 : 26 
O.W.N. 364, Brojendra Kumar Roy t. Ashutosh 
Roy. 

2. (’17) 4 A.I.B. 1917 Cal. 802 : 38 I.C. 547 : 21 
C.W.N. 304, Promotha Nath Roy v. Eishore 
Lai. 


A. I.B. 

8.16, Limitation Act, applied and the plain¬ 
tiff was entitled to deduction of the time 
spent in that litigation from 1895 to 1905, 
and that the word ‘proceeding’ is wide enough 
to include a suit. It was not noticed in any 
of the judgments of the Letters Patent 
Bench that the plaintiff bad actually obtain, 
ed formal delivery of possession, although 
Mullick J., who decided the case ori^nally 
as a Single Judge, states at p. 306 that the 
learned Munsif found that the plaintiffs 
never obtained possession after their auction, 
purchase of 1893, but the learned Subordinate 
Judge found that the plaintiff did obtain 
possession within one year of 1893 and that 
although after this while litigation was going 
on they allowed the land to remain waste 
till 1905, they were in constructive posses¬ 
sion during the whole of that period. Now 
if the plaintiffs were in constructive posses¬ 
sion during the whole of the period, obviously 
their suit instituted in 1909 was within time. 
But, as I have said above, no argument was 
addressed to the learned Judges as to the 
effect of the possession having been taken 
by the plaintiffs in 1894 on the applicability 
of S. 16, Limitation Act. In my opinion, this 
case does not help the contention raised by 
Mr. Das. 

On the other hand, there is a direct autho- 
rity of this Court decided by a Division 
Bench in II Fat. 165.* The identical question 
before us was decided there that where a for- 
mal delivery of possession has been taken 
by an auction-purchaser, the Article which 
applies is Art. 144, Limitation Act, and not 
Art. 138 or Art. 142. Ehaja Muhammad 
Noor J. examined the matter elaborately and 
pointed out the confusion of thought which 
existed on account of the misunderstanding of 
the words symbolical and actxial possession— 
words not used in the Code of Civil Procedure. 
Says the learned Judge at p. 178 that when 
once the Court has put the plaintiffs in posses, 
sion of the property as auction-purchaser and 
the defendant continues in x>ossession of it in 
spite of delivery of possession it is then and 
then only that the possession of the defen- 
dant becomes adverse. The plaintiff could 
not have gone and taken possession of the 
property either at the sale or even after the 
confirmation of it unless the Court put him 
in possession. At page 170 the learned Judge 
says that it was obvious to him that Art. 188 
has no application as that Article applies to 
a suit instituted by an auction-purchaser 
against a judgment-debtor and, therefore, 

3. (’32) 19 A.I.R .1932 Pat. 146 : 11 Pat. 166; 142 
I.C. 246, Ram Prasad Ojha v. Bindeehwari Prasad. 
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applies to a case in which there has been no 
delivery of possession by the executing 
Court as contemplated by order 21 , Civil 
P. C., and that the Article to be applied is 
Art. 144 as that regulates a suit for x>osses. 
sion of immovable property or any interest 
therein not otherwise provided for in the 
Limitation Act. Wort J. at page 168 appro, 
ved of this view in that he says that it was 
pointed out in the course of the argument 
that Art. 136 would apply in a case in which 
the decree.holder having purchased a pro. 
perty had failed to take advantage of the 
procedure under the Civil Procedure Code 
for the purpose of obtaining possession when 
the judgment-debtor was in possession, and 
in those circumstances he brings an action 
to obtain possession which he might have 
obtained under the Civil Procedure Code had 
he been so minded. 

With respect I agree with the correctness 
of the decision in the Patna case. The words 
of 8. 16 , Limitation Act, are quite clear. It 
says that in computing the period of limita. 
tion prescribed for a suit for possession by 
a purchaser at a sale in execution of a 
decree the time during which the proceed, 
ing to set aside the sale has been prosecut. 
ed shall be excluded. We must, therefore, 
turn to 8ch. l to find out what is the 
period of limitation prescribed for such a 
suit. The only Articles which provide for 
the institution of such a suit are Arts. 137 
and 138. The former Article says that for 
a suit by a purchaser at a sale in execution 
of a decree for possession when the judg. 
ment.debtor was out of possession at the 
date of the sale the period of limitation is 
twelve years from the time when the judg. 
ment-debtor was first entitled to possession. 
That Article has no application as in the 
present case the judgment-debtor was not 
out of possession at the date of the sale. 
Article 188 provides that the period of limita¬ 
tion for a similar suit if the judgment-debtor 
was in possession at the date of the sale is 
to be twelve years from the date when the 
sale became absolute. This is the position 
here—the judgment.debtor was in possession. 
In my opinion, on a plain reading of S. 16 
and of Arts. 137 and 188, it necessarily 
follows that s. 1C can only be helpful to a 
plaintiff where he has not gone to the ex. 
ecuting Court to obtain po^ession, and the 
time from which'the period begins is the 
time when the sale becomes absolute; but 
where on the other band the decree-holder 
sa auction.purchaser has gone to the execut. 

, Ing Court and obtained delivery of possession. 


whether formal or actual, and he is then 
dispossessed either momentarily—where the 
possession is merely formal or later where 
the possession has been given to him actually, 
—a suit for recovery of possession by the 
plaintiff in such a case is not a suit by him 
as an auction.purchaser, but an ordinary 
suit for possession by the owner of the pro¬ 
perty whose title has become complete and 
effective by the confirmation of the sale and 
by Ihe delivery of possession. In such a case 
Art. 144, Limitation Act, must apply. 

Mr. P. R. Das attempted to distinguish 
the situation by bolding that the decision in 
20 c. w. N. 304^ was erroneous and the 
attention of the learned Judges was not 
drawn to the case in 21 C. w. N. 304.^ 
Mr. P. R. Das also drew our attention to the 
oral evidence in the case where it is stated 
by the defendant’s witness that village Kosi 
Rukbi was in usufructuary lease of Dr. Abul 
Husan by a registered bond of the year 1913 
and that he was in jxjssession of the village, 
and also to the evidence of D. w. 3, Barho 
Singh, where he said that he paid rent of 
the year in which there was dakbaldehani 
to Yusuf Mia and after that be did not pay 
rent to any one. I do not see bow these 
statements of the witnesses are at all relevant 
in the present case. Here it is found that 
there was a formal delivery of i)Ossession in 
1924 and, therefore, the plaintiff must bring 
a suit within 12 years from the date when 
the possession of the defendants became 
adverse. That possession became adverse on 
the very date of the formal delivery of 
possession as has been consistently held in a 
number of cases including the case in ii 
pat. 165^ noticed above. Attention was also 
drawn by Mr. P. R. Das to the case in 
5 Cal. 584,^ a decision approved by their 
Lordships of the Judicial Committee in 22 
C. W. N. 330.® 

In the former case it was held that 
delivery of possession by going through the 
process prescribed by the Civil Procedure 
Code was the only way in which the decree 
of the Court awarding possession to the • 
plaintiff could be enforced; and as, in con- 
templationof law, both parties must bo con¬ 
sidered as being present at the time when 
the delivery is made, such delivery must, as 
against the defendant, bo deemed equivalent 
to actual possession. As against third parties 

4 . (’80) 5 Ctkl. 684 (F.B.), JuggobuDilu Mukerjee v. 
Ram Cbuoder. 

5. (’17) 4 A. I. R. 1917 P. C. 197 : 43 I. C. 268 : 

22 C. W. N. 330 (P, 0.), Radha Krishaa Cbaa* 
derji T. Ram Bahadur. 
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such symbolical possession is of no avail, 
because they are not parties to the procee. 
dings. But if the defendant subsequently 
dispossesses the plaintiff by receiving the rent 
and profits the plaintiff will have twelve 
years from such dispossession to bring an¬ 
other suit. Mr. P. R. Das argued that as in 
this case the dispossession, on evidence of 
the defendants’ witnesses already referred 
to, was by receiving rents and profits it 
should be held that the dispossession was 
not momentary on the date of formal de- 
livery of possession but on some date later 
on. He, therefore, submitted that the case 
should be remanded to the Court below so 
that the parties may be allowed to give 
evidence to determine the exact date upon 
which the possession of the defendants be¬ 
came adverse by receiving rents and profits 
either from the lessee. Dr. Abul Husan, or 
from the tenants. In my opinion this posi¬ 
tion is not open to Mr. P. R. Das. Here I 
have found as a fact that there was a formal 
delivery of possession effected under the 
provisions of the Code of Civil Procedure in 
favour of Darbari Lai, the auction-purchaser, 
and that in the eye of law there must 
have been an immediate dispossession by 
the judgment-debtor. It is of no consequence 
that the dispossession was by the judgment- 
debtor through his lessee Dr. Abul Husan. 
Further the concluding portion of the judg¬ 
ment delivered by Garth C. J. at page 5S8 is 
very pertinent to the present controversy. 
Says the learned Chief Justice : 

“One very conclusive test, as it seems to us, that 
the delivery thus effected under S. 221 does really, 
in the eye of the law, place the plaintiff in posses¬ 
sion as against the defendant, consists in this ; 
that If mesne profits are awarded to the plaintiff, 
be is only entitled to them up to the time when 
delivery is given. This can only, of course, bo ex¬ 
plained upon the ground that, at that time, the 
defendant’s possession is considered at an end, and 
the transfer to the plaintiff becomes complete.” 

This is exactly the view which I have 
taken while discussing the matter in the 
course of the judgment. As to the sugges¬ 
tion that the suit should now be remanded, 
the plaintiff cannot be allowed to make out 
a new case for the first time in appeal based 
upon some statements elicited from the de¬ 
fendants’ witnesses in cross-examination. 
The case of the defendants always was that 
the plaintiff obtained delivery of possession 
formally through Court. The plaintiff had 
omitted to state anything about delivery of 
possession in the plaint and even after the 
written statement did not apply to have the 
plaint amended. The case must, therefore, 
be decided upon the materials as they 
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actually exist upon the record and ifis not 
desirable to remand the case for further in- 
vestigation. It must, therefore, be held that 
the suit of the plaintiff is barred by limita¬ 
tion, and the decision of the learned Subordi¬ 
nate Judge on this question was erroneous. 

The learned Advocate-General also con- 
tended that the plaintiff had no right to 
maintain the suit after she had adopted a 
son as has been stated in paragraph 3 of the 
plaint. But no plea was taken in the writ¬ 
ten statement that the plaintiff has no right 
to maintain the suit. Mr. P. B. Das very 
rightly contended that if this plea had been 
taken it would have been easy for the plain¬ 
tiff to have amended the plaint by in- 
eluding the minor son as a party to the 
action or by describing the plaintiff as suing 
both for herself and on behalf of her minor 
son. The judgment of the learned Sub¬ 
ordinate Judge shows that at the time of 
the argument the guardian ad litem of the 
minor defendants pointed out that the plain¬ 
tiff had no right to maintain the suit as the 
adopted son must inherit the properties and 
not the plaintiff; The learned Subordinate 
Judge overruled the contention holding that 
when Darbari Lai died there was no adopted 
son, and, therefore, the entire property vest¬ 
ed in the plaintiff and by the subsequent adop¬ 
tion she could not be divested. Moreover in 
his opinion, according to the terms of the 
will, the plaintiff became the absolute owner 
of the properties left by Darbari Lai. 

The learned Advocate-General raised an 
elaborate argument in appeal in which he 
vehemently contested the correctness of the 
view taken by the learned Subordinate 
Judge. He argued that now it was well 
settled by the decisions of their Lordships 
of the Judicial Committee in 60 l. A. 242® and 
70 1 . A. 232^ that whenever an adoption is 
made it has the effect of vesting the property 
in the boy by relating back to the moment 
of the.death of the father and divesting any 
person in whom the property has vested 
since the date of the death of the last 
owner. In my opinion it is unnecessary to 
consider this question at any length because 
we are conclusively bound by the decision of 
their Lordships pronounced in 54 I. A. 248.® 

20 A. I. R. 1933 P. C. 165 : 12 Pat. 642 : 
60 I. A. 242 : 143 I. C. 441 (P.O.), Amarendra 
Mansingh v. Sanatan Singh. 

7. (*43) 30 A. I. R. 1943 P. C. 196 : I. L. B. 
(1944) Bom. 116 : I. L. R. (1944) Kar. P. 0. 28 : 
70 I. A. 232 : 210 I. 0. 369 (P.O.). Anant Bbi- 
kappa V. Shankar Bamohandra. 

8. (’27) 14 A. I. R. 1927 P. C. 139 : 50 Mad. 608; 
54 I. A. 248 : 1011, C. 779 (P.O.), KrUhnamor- 
thi Ayyai v. Erishnamurthi Ayyar. 
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Lord Dunedin in delivering the judgment of 
their Lordships after pointing out that it 
was impossible to reconcile all the decisions 
of the Indian Courts and still less the rea¬ 
sons on which they have been based, pro¬ 
ceeded to examine the matter on principle. 
At page 262 occur the following observations: 

'*Wben a disposition is made inter vivos b; one 
who has full power over property under which a 
portion of that property is carried away, it is clear 
that no rii^hts of a son who is subsequently adopt¬ 
ed can afiect that portion which is disposed of* 
The same is true when the disposition is by will 
and the adoption is sabsegaently made by a widow 
who has been given power to adopt. For the will 
speaks as at the death of the testator, and the 
property is carried away before the adoption takes 
place/^ 

In my opinion, ib is impossible for us to 
hold that these observations are not of 
general application when his Lordship ex¬ 
pressly says that be is going to consider the 
question as a matter of principle. As Mr. 
Das had pointed out the other decisions of 
their Lordships of the Judicial Committee 
upon which reliance has been placed by the 
learned Advocate-General, only deal with 
cases where the heir is divested and not of 
cases where an alienee is divested. Grave 
injustice will be done if after a son had been 
adopted many years after the death of the 
testator all alienations by the widow, assum- 
ing these are for legal necessity, could be 
ignored by the adopted son. Similarly, where 
the adopted son comes into being as the 
result of a will which gave the widow the 
power to adopt and the will itself has made 
a disposition of the property of the testator 
it will be incongruous to hold that the will 
is good in one part and bad as to the other 
part. For these reasons, I am in agreement 
with the decision of the learned Subordinate 
Judge on this point. But as the suit of the 
plaintiff is barred by limitation, I must 
allow the appeal, set aside the decision of 
the learned Subordinate Judge and dismiss 
the suit with regard to the property in 
appeal. In the circumstances I would direct 
each party to bear his own costs of this 
litigation here and in the Court below. 

Das J-I agree. 

V.B. Appeal allowed, 

[Case No. 86.] 
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Sajib Mian — Appellant 

V. 

Lango Uraon and another — Respondents. 

Second Appeul No. 912 ol 1943, Decided on 6th 
VebruAcy 1945, ftom decision of Sub*Judge, Banchi, 
a>/* 24th Uay 1948. 


Chota Nagpur Tenancy Act (6 [VI] of 1908), 
S. 48—Pahan lands—Incidents of—Transfer¬ 
able before Tenancy Act came in force—Aliena¬ 
tion of land by pahan — Suit to set aside — 
Limitation—Starting point—Each succeeding 
pahan does not get fresh cause of action — 
Limitation Act (1908), Art. 144. 

Before the enactment of S. 48, Cbota Nagpur 
Tenancy Act, in 1908, there was no bar to the 
transferability of pahan lands. [P 209 G 1] 

Plaintiff, in bis suit for possession in 1941, 
alleged that the lands in question were pabnai and 
mabtoi lands which belonged to the whole village 
community and were, therefore, inaUenable; that 
plaintiff's deceased father, who was the former 
pahan of the village made some illegal alienations 
in 1892 and 1905 in favour of the defendant, and 
that plaintiff was the present pahan of the village. 
He sought possession of the lands on the allegatioii 
that defendant's possession was wrongful: 

Held that the lands in question originally be¬ 
longed the village community and were made 
over to the family of the pahan as reward for 
services in the past as also as a remuneration for 
services in the future as village priest. Usually the 
eldest member of the family took upon himself the 
estecutiOD of the duty of the village pahan and 
remunerated himself and bis family from the usu* 
fruct of the lands, and so long as the family con* 
tinned to have some member ready and willing to 
do the duties of the village pahan, neither the 
community nor any member of it could interfere 
with the position of the pahan. In the absence of 
any election or nomination of each successive 
pahan. the property vested either in the family of 
the pahan or the village community as a whole. In 
either case, when the pahan for the time being 
alienated the pahan lands, there would be some 
person entitled to question the transaction of the 
transfer of the lands of such a tenure and hence 
each successive pahan did not get a fresh cause of 
action on his succession to the office. A suit for 
recovery of such lands alienated by the pabau 
brought more than 12 years after transfer would be 
barred by limitation. As the transaction in the 
present case took place more than 12 years before 
the institution of the suit it was barred by limita¬ 
tion. [I> 209 C 2; P 210 C 1] 

<?. Muhherjec and L, K. Choudhury — 

for Appellant. 

22. K. Sahay — for Respondents. 

Sinha J. — This is a defendant’s second 
appeal against the decision of the learned 
Subordinate Judge of Ranchi, dated 24th 
May 1943, reversing that of the learned 
Munsif of the same place, dated 28th Febru¬ 
ary 1942, in a suit in ejectment. The plain¬ 
tiff’s case was that he is the pahan of the 
village Malti where the lands in dispute lie; 
that the lands in questioii have been set 
apart by the village community for the per¬ 
formance of worship of spirits; and that the 
said lands are recorded in the record.of- 
rights as bakaskt Bhuiohari Pabnai or 
bakaskt Bbuinbari Mahtoi. According to 
the plaintiff’s case, they arc Pabnai and 
Mahtoi lands which belong to the whole 
village community, and are, therefore, In. 
alienable to any extent. Chamru Uraon, the 
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plaintiff's father, was the former paJian of 
the village. He made certain illegal aliena* 
tions in favour of defendant 1 and his bro. 
tber, and the alienees gave a portion of the 
lands in zerpeshgi to defendant 2 by a re¬ 
gistered deed, dated 4th February 1918. It is 
not said in the plaint when Chamru died. 
It has been only alleged that the plaintiff 
succeeded his grandfather as the pahan of 
the village, as the plaintiff's father had pre¬ 
deceased his own father. On the allegation 
that the defendants’ possession is wrongful, 
the plaintiff seeks possession of the proper, 
ties. The defence was that Chamru pahan 
had executed two registered mukarrari 
deeds, dated 3rd September 1892, and 17th 
January 1905, in favour of defendant 1 and 
his brother, now deceased, in respect of 
the disputed lands. Since then they have 
been in possession, and in 1918 they executed 
a zerpeshgi deed in favour of defendant 2 
•who has been in possession since the date of 
his zerpeshgi in respect of that portion of 
the disputed lands. The defendants further 
contended that the lands were transferable 
at the time the mukarrari deeds were exe¬ 
cuted, and they further denied that the 
lands were Pahnai or Mahtoi, and, therefore, 
inalienable. 

The learned Munsif, who tried the suit in 
the ffrst instance, came to the conclusion 
that the lands were the ancestral lands of 
the plaintiff’s family, and had been entered 
in the revisional survey khewat. Ex. 1, as 
Bhuinhati Pahnai and Bhuinhari Mahtoi. 
In the khatian, there is a note that the de- 
fendants were in wrongful xx)3session. The 
Munsif, therefore, took the view that the 
lands were the ancestral lands of the plain¬ 
tiff, and that they did not belong to the 
entire village community, and, as the trans- 
fers in question made by the former pahan 
were made before 1st January 1908, when a 
statutory bar was created against the trans. 
fer of such lands, they were binding on the 
plaintiff being the successor-in-interest of 
the transferor. Alternatively, he found that, 
if they were inalienable by custom, as con- 
tended on behalf of the plaintiff, the transfers 
in question were void ab initio, and should 
have been questioned by the alienor himself. 
In that view of the matter, the trial Court 
came to the conclusion that the suit was 
barred by 12 years limitation. Thus, on the 
plaintiff’s own case, the trial Court held that 
the suit was barred by limitation or, as the 
learned Munsif put it, the defendants had 
acquired a title by adverse possession for 
more than 12 years. 


Against the decree of dismissal passed by 
the learned Munsif, the plaintiff brought an 
appeal which was heard by the learned Sub. 
ordinate Judge. The lower appellate Court 
came to the conclusion that the plaintiff’s case 
that the lands being Pahnai and Mahto^. 
were inalienable and non-transferable is cor¬ 
rect. That being so, according to the lower 
appellate Court, the plaintiff could challenge- 
the transactions when he succeeded to the 
office of the pahan. However, the learned 
Subordinate Judge fell into the error of 
thinking that it was the admitted case of 
the parties that Chamru Uraon died within 
12 years of the institution of the present 
suit, and, consequently, the bar of 12 yeara 
limitation did not apply to it. The learned 
Subordinate Judge also seems to have coma 
to the finding that the lands were really the 
property of the village community and held 
by the pahan for the time being in lien 
of services for the performance of certain 
special duties to the community, and, there- 
fore, by custom inalienable. In the result,, 
the learned Subordinate Judge decreed the 
suit and the appeal before him with costs in 
both the Courts. Hence this second appeal 
which was heard in the first instance by a 
single Judge of this Court who directed that 
the case be placed for bearing before a 
Division Bench, as it involved a substantial 
question of law which is not free from doubt 
and difficulty. 

Mr. G. C. Mukherjee on behalf of the 
appellant has contended, in the first instance, 
that before ist January 1908 such Bhuin- 
bari lands were not inalienable by law. Ac¬ 
cording to his contention, it was only by the 
provisions of s. 48, Chota Nagpur Tenancy 
Act, that such lands were declared to be 
inalienable. It was contended, on the other 
hand, on behalf of the plaintiff-respondente- 
by Mr. B. K. Sabay that such tenures are 
mere service tenures which by local custom 
were inalienable. He has relied upon the 
statements contained in the Settlement Be^ 
port of Bancbi District by Mr. Taylor to 
the effect that transfers of such tenures were- 
treated as illegal and entered as such in the 
record-of-rights. But there is no categorical 
statement in that report that by the custom 
of the country, or by any peculiar custom- 
attaching to these kinds of tenures, the pahan 
for the time being was not entitl^ to make 
any transfers; nor is there any allegation in 
the plaint that there was any such custom 
recognised by the Courts. On the other hand, 
there are indications in that Settlement 
Beport itself that there used to be frequex^ 
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transfers of such tenures and that thousands 
of Buoh transfers have been noted in the 
record-of-rights prepared during the revisional 
settlement proceedings. Hence, the position 
is that before 1st January 1903, there was no 
statutory bar to the transfer of such tenures, 
nor is there any averment in the plaint that 
there was any local custom of inalienability 
which could be recognised and given effect 
to by the Courts in dealing with such trans¬ 
fers. In my opinion, therefore, the learned 
Munsif appears to have taken the correct' 
view of the legal position as regards the 
transferability of the tenures in question 
before the enactment referred to above. That 
being so, the transfers in question in this 
case, having been made before 1st January 
1908, cannot be questioned by the plaintiff in 
a suit instituted in the year 1941. 

But the trial Court did not record a clear 
and definite finding that such tenures as 
are in question in this case were transferable. 
On the other hand, the lower appellate 
Court has taken the view that by local 
custom such tenures are inalienable. On 
this finding, it would have been necessary 
to remand the case for a fresh decision on 
the question of limitation, if we were of the 
view that the conclusion of the learned Sub- 
ordinate Judge that the plaintiff would have 
a fresh cause of action for bringing a suit 
on his own behalf on the death of the alienor 
is correct. The learned Subordinate Judge 
seems to have erroneously assumed that it 
was admitted by the defendants, or that it 
was their admitted case, that Chamru Uraon, 
who executed the mukarrari deeds in favour 
of defendant 1 and hia brother died with- 
in twelve years of the suit. That was the 
case of the plaintiff; but the defendant’s case, 
on the other hand, was that Chamru died 
more than twenty years before the institution 
of the suit. But, in the view we take of 
this case, it is not necessary to take that 

course. _ . 

If the conclusion of the learned bubordi. 
nate Judge that the lands in dispute belong 
to the village community, as alleged by the 
plaintiff, is correct, then certainly any 
member of the village community could 
have instituted the suit to challenge the alie¬ 
nation made by Chamru Uraon within twelve 
years of the transactions in question. But it 
was contended on behalf of the plaintiff-res¬ 
pondents by Mr. B. K. Sahay that the true 
position is that the land originally belonged 
to the village community and that it bad been 
made over to the pahan for the time being 
M a remuneration for his services as such. 


Therefore, he contended, each successive 
pahan will have a fresh cause of action on 
the death of his predecessor-in-office: in other 
words, according to his contention, the lands 
in dispute are vested in the pahan for the 
time being who renders service as village 
priest, and appropriates the usufruct of the 
lands for the time being as his remunera¬ 
tion. He contends further that one pahan 
does not claim title through his predecessor- 
in-bffice. If these contentions are correct, 
the plaintiff’s suit is not barred by limita¬ 
tion. But that is not the case made out in 
the plaint. From the plaintiff’s pleadings 
it would appear, as held in the Courts below, 
that the lands belong to the village com¬ 
munity. It is now'here stated in the plaint 
that the pahan is appointed by any method 
of election or nomination by the village com. 
munity on the death or dismissal of the 
former pahan. Reliance was placed on 
behalf of the plaintiff-respondents on the 
decisions in 13 Mad. 277,^ 59 Mad. 809 : 03 
I. A. 261,^ 23 Mad. 271^ and 21 P. L. T. 219.'‘ 
But, in my opinion, none of those cases apply 
to the facts and circumstances of the pre¬ 
sent case, inasmuch in those cases the trans¬ 
fers were not void ab initio ; but in the 
present case it is the plaintiff’s own case 
that the transfers in question were void ab 
initio. If the transfers were void ab initio 
the transferor himself, apart from others 
interested in the property, could have main¬ 
tained the suit for declaring the alienation 
void. 

In my opinion, the true position seems to 
be that the lands in question originally 
belonged to the village community. They 
were made over to the family of the pahan, 
who may have been one of the founders of 
the village, as reward for their services in 
the past as also as a remuneration for 
services to be rendered in the future as 
village priest. The property vests in the 
family of the pahan, one man of the family 
for tjiie time being holding the position of the 
pahan, and, therefore, holding the lands as 
such. As already indicated, there is no alle- 
gation, nor any evidence on the record to 
show that each successive pahan is either 

1. (*90) 13 Mad. 277, Mahomed v. Ganapati. 

2. (’36) 23 A. I. R. 1938 P.C. 183 : 59 Mad. 809 : 
63 I.A. 2G1 : 1C2 I.C. 465 (P.C.), Daifasikbamam 
PoDnambala Desikac t. Periyanam Chetti. 

3. (1900) 23 Mad. 271 : 27 I. A. 69 : 7 Sar. 671 
(P. C.), Gnanasambaoda Pandara SauDadbi v, 
Velu Paodaram. 

4 . (’40)27 A. 1. R. 1940 Pat. 494 : 19 Pat. 507 : 
187 I. C. 266 : 21 P, L, T. 219, Makaudan Lai 
V. Niranjan Nath. 
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elected or nominated by the village com- 
Imunity. It appears that some member of 
the family, usually the eldest member, takes 
upon himself the execution of the duty of 
the village pahan, and remunerates him¬ 
self and his family by the usufruct of the 
lands; but no person outside the family can 
claim to be the village pahan. So long as 
the family continues to have some member 
ready and willing to perform the duties of 
village pahan, neither the village commu- 
nity as such, nor any member of the com¬ 
munity, can interfere with the position of 
the pahan. Hence, in the absence of any 
election or nomination of each successive 
pahan, the property would vest either in the 
family of the pahan or in the village com- 
munity as a whole. In either view of the 
case, apart from the alienor himself, there 
will be some other person entitled to question 
the transaction of transfer of lands of such a 
tenure. Hence in the present case, Cfaamru 
Uraon himself, or, failing him, his son dur¬ 
ing the latter’s lifetime, or any other member 
of the village community, could have insti¬ 
tuted a suit to declare the transfers void. 
Hence, it follows that the plaintiff had no 
fresh cause of action when he succeeded to 
the position of the pahan on his grand¬ 
father’s death, whenever it may have taken 
place. As the transactions in this case appa¬ 
rently took place more than 12 years before 
the institution of the suit, and in one case 
even more than .12 years before the coming 
into effect of the amended s. 48, Chota Nag¬ 
pur Tenancy Act, 1908, the suit is hopelessly 
barred by time. This conclusion is sup^rted 
by the observations of their Lordships of 
the Madras High Court in A. I. R. 1941 Mad. 
217® where in similar circumstances their 
Lordships held that each successive holder 
of the office does not gef'a fresh period of 
limitation for instituting a suit for a decla¬ 
ration of the kind prayed for in the present 
case. As a result of these considerations, it 
must be held that the judgment of the learn¬ 
ed Munsif was more correct. The appeal 
is accordingly allowed, the judgment and 
decree of the lower appellate Court set aside, 
and those of the trial Court restored. But, 
in the circumstances of the case, I would 
direct that each party should bear its own 
costs throughout. 

FazI Ali C. J— - I agree. 
g.b./d.h. Appeal allowed. 

5. (‘41) 28 A. I. R. 1941 Mad. 217, Adinacayana 
Ghetty T. Appan Sriraogaohariar. 
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Mathura Prasad and another 
Petitioners 

V. 

Emperor. 

Criminal Revn. Nos. 675 and 676 of 1945, 
Decided on 22nd August 1945, from order of 
Sessions Judge, Purulia, D/- 3rd April 1945. 

(a) Evidence Act (1872), Ss. 24, 25, 26 and 27 
—S. 27 is a proviso not only to S. 26 but also 
to Ss. 24 and 25. 

Section 27 is a proviso not only to S. 26 bat 
also to Ss. 24 and 25. Accordingly, if a confession 
comes within the purview of S. 27 as leading to 
the discovery of certain facts it would be admissi¬ 
ble in evidence even if it is hit by S. 24 as ha^og 
been caused by inducement, threat or promise : 
6 All. 509 (F. B.) ; 31 All. 692 (F. B.) ; (‘18) 5 
A.I.B. 1918 Cal. 88 and (’32) 19 A.I.R. 1932 Cal. 
297; Rel. on ; (’39) 26 A.I.R. 1939 P.C. 47. Expl. 

[P 212 0 2] 

(b) Evidence Act (1872), S. 27—Accused not 
in custody of police officer when making con¬ 
fession—S. 27 does not apply. 

Section 27 refers to the statement of a person 
accused of any ofience and in the custody of a 
Police Officer. It the accused was not in the 
custody of a Police Officer at the time when he 
made the confession Section 27 cannot apply t 
(’32) 19 A. I. R. 1932 Cal. 297, Rel. on. 

[P 212 C 2] 

(c) Penal Code (1860), Ss. 406 and 408 — 
Offence under — Essentials of — B manager 
of A’s shop misappropriating money of shop 
and ornaments pledged with him by faking up 
dacoity—Money subsequently recovered from 
places pointed out by £ — B held guilty of 
criminal breach of trust. 

A the proprietor of a liquor shop appointed B as 
the manager of bis shop. The iron safe in the 
shop contained cash of the shop and certain orna* 
ments pledged with B by C. B faked up a dacoity 
and gave false information to the police that the 
cash and ornaments in the safe of the shop had 
been removed by dacoits. The fact was that the 
cash and ornaments were appropriated by B and 
hidden at various places from which they were 
recovered, subsequently on information given byB: 

Held, (1) (Per Das and Manohar LaU JJ.) —B 
was guilty of criminal breach of trust with regard to 
the cash and was tightly convicted under S. 408 
as his intention was to dishonestly misappropriate 
the same by staging a faked dacoity. It was the dis¬ 
honest intention which was essential for the com¬ 
mission of the offence of criminal breach of trust. 
Whether wrongful gain or loss actually resulted 
was immaterial. It was a consequence but not 
essential part of the offence. There might be 
appropriation by a mental act without any actual 
expenditure of the-monej appropriated though the 
mental appropriation must be established by some 
overt and visible act but the actual expenditure 
of the money was not the only proof of it. 

[P 213 C 1] 

(2) (Per DasJ.) —As B wanted to appropriate the 
Ornaments by setting^ np a false dacoity he was 
guilty nnder S. 406 in respect of the ornaments. 

[P 213 0 31 
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Pet Mawhar Lall J _It was doubtful whether 

B could be convicted under S. 406 in respect of the 
ornaments in the absence of evidence, as to the 
person on whom the damage or loss would fall if 
the pawned articles were stolen by some thieves or 
dacoits. [P 214 C 1] 

Penal Code— 

('45) Ratanlal, P. 978, Pts. 5, 6, P. 983, Note 
"Pledge." 

(’36) Gour, P. 1374, Pt. 8; P. 1366, Notes 4788 
and 4789. » 

S. N. Sahay and S. K. Mazutndar — 

for Petitionees. 

Qovermnent Advocate — 

for the Crown. 

Das J. — These are two applications in 
revision, which have been heard together. 
The two petitioners are Mathura Prasad 
and Muhammad Rahque. Mathura Prasad 
has been found guilty under Ss. 406 and 
408, Penal Code, and be has been sen. 
tenced to rigorous imprisonment for two 
years under each of the two sections men¬ 
tioned above. The order is that the two 
sentences of imprisonment shall run concur, 
rently. Rafique has been found guilty under 
6.411, Penal Code, and under ss. 406 and 408 
read with 8. 114, Penal Code. He has been 
sentenced to rigorous imprisonment for one 
year under each of the three sections men. 
tioned above. In bis case also, the order is 
that the sentences shall run concurrently. 

The case against these two petitioners was 
the following. One Rai Sahib Baldeo Sao, a 
resident of the district of Ranchi, is the pro. 
prietor of several liquor shops in the district 
of Manbbum and other districts. We are 
concerned in this case, with two of the liquor 
flliops, one known as Sarbari liquor shop 
and the other known as Narayanpur liquor 
shop. The Sarbari liquor shop is stated to be 
about half a mile from village Naturia- 
Nacayanpur li<iuor shop is about two miles 
from the Sarbari liquor shop. Mathura Prasad 
was the manager of the Sarbari liquor shop, 
and one Chandradeo (who was also accused, 
but was acquitted) was the manager of the 
Narayanpur liquor shop. Rafique was a peon 
of the Narayanpur liquor shop. The prose, 
cution ease is that on 5th January 1944, at 
about 2.80 A. M., one Ganesh Ram, a peon 
of the Sarbari liquor shop lodged an infor- 
xnation at Naturia Police Station to the 
efifect that there had been a dacoity in the 
liquor shop at Sarbari. This information was 
lodged by Ganesh Bam at the instance of the 
petitioner Mathura Prasad. It was alleged, 
in the first information, that 15 to 20 Pun- 
jabis bad entered the room where the peti¬ 
tioner Mathura Prasad was sleeping, and 
that the dacoits had tied up Mathura Prasad 


by means of a rope and had taken away the 
key from him; the dacoits then opened the 
iron safe, and took away the properties 
mentioned in Es. 6. The properties con. 
sisted of Rs. 18,506-5.6, and a gold chain and 
a gold churi, alleged to have been pawned 
by one Sadilal, and also a silver necklet. 
The proprietor of the shop, Rai Sahib Baldeo 
Sao, was away at Ranchi at the time. He 
came to know of this dacoity at Ranchi on 
6 tb January 1944, and be arrived at Sarbari 
liquor shop on 7tb January 1944, in the 
afternoon. It appears that he was not satis- 
tied that a teal dacoity had been committed, 
and be suspected that there was some foul 
play by his employees in this matter. From 
7th January 1944 to9th January 1944, nothing 
in particular seems to have happened; but at 
11 P. M. on 9th January 1944, Mathura 
Prasad and one Bindeswari (Bindeswari 
was stated to be the general manager of all 
the liquor shops and was one of the accused 
who has been acquitted on appeal by the 
learned Sessions Judge) are stated to have 
confessed their guilt. I am not referring 
in detail to the confessional statement, inas. 
much as it has been held to be inadmissible 
in evidence by the learned Sessions Judge. 
Mathura Prasad and Bindeswari then took 
Rai Shaib Baldeo Sao to a ditch, about 200 
steps north-west of the liquor shop. The pro¬ 
secution case is that this w'as in the presence 
of Sadilal and Hardayal. Mathura Prasad 
took out a bundle from under the grass in 
the ditcli, and it was found to contain 
rs. 15,048 in Government currency notes, 
one gold chain, one gold churi as well as 
three gold guineas. Sadilal, who was present 
at the time, identified the gold chain and 
churi as those belonging to him, which he 
had pawned with the petitioner Mathura 
Prasad. As the cash recovered still fell short 
of the total amount which was alleged to 
have been removed by the dacoits, Rai Sahib 
was anxious to know whore the balance of 
the cash was. On certain further informa- 
tion given by Mathura Prasad and Binde¬ 
swari, the Rai Shaib proceeded to the other 
li<tuor shop at Narayanpur in bis car. He 
was accompanied by Mathura Prasad, Binde¬ 
swari and three other employees of his. At 
Narayanpur, the Rai Sahib met Chandra- 
dco and two other persons, called Moti and 
Ramjan. It appears that on certain infor. 
mation given by Chandradeo, the party 
proceeded to a village called Saltore, which 
is half a mile from Narayanpur. Rafique 
resided in this village. The party went to 
the bouse of Rafique. Rafique took the party 
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to a river bed, about ith of a mile from 
Saltore, and there a packet -was recovered 
from under the dried-up river bed, and on 
opening the packet, currency notes of the 
value of Rs. 2364 were found. The cash so far 
recovered still fell short of the total amount 
by about Bs. COO, and this amount was sub¬ 
sequently produced on the next day by 
another of the accused persons, who had been 
acquitted by the learned Magistrate. Rafique 
is stated to have made some confessional 
statement to the Rai Sahib after the re- 
covery of the cash from the river bed. 

The prosecution case, therefore, is that 
Mathura Prasad bad given information of a 
faked dacoity in which Rafique had also taken 
part. As a result of this faked dacoity, 
Mathura Prasad bad committed criminal 
breach of trust, as a servant of the liquor 
shop, in respect of the cash amount kept in 
the liquor shop, and that be had committed 
criminal breach of trust in respect of the 
gold chain and churi pawned by Sadilal. 
This explains the two charges against 
Mathura Prasad under ss. 408 and 406. Penal 
Code. As against Rafique, the case is that he 
had abetted Mathura Prasad in the faked 
dacoity and he was also in dishonest pos¬ 
session of part of the stolen cash. This 
explains the charge of abetment (sic and ?) 
the charge under S. 411, Penal Code, against 
Rafique. It would be convenient to take up 
the cases of the petitioners separately. 1 take 
up the case of Mathura Prasad first. On 
behalf of Mathura Prasad, the following 
points have been urged. It has been con¬ 
tended that excluding the confession which 
has been found to be inadmissible, the other 
evidence in the record does not support the 
conviction of Mathura Prasad for offences 
under ss. 406 and 408, Penal Code. As to the 
confession, it appears that both the Courts 
below have come to the finding that the con¬ 
fession was the result of an inducement or 
promise having reference to the charge 
against the accused person proceeding from 
a person in authority and sufficient to give 
the accused person grounds for supposing 
that by making the confession he would 
gain an advantage, etc., and was, therefore, 
hit by S. 24, Evidence Act. The learned 
trying Magistrate, however, held that the 
confession was admissible under s. 27, Evi- 
ence Act, inasmuch as it led to a discovery 
of the bundle in the ditch containing cash 
and ornaments. The learned Sessions Judge, 
however, has held that the confession is not 
admissible, inasmuch as s. 24 contains an 
absolute bar against the admission of a con- 
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fession caused by inducement, threat or pro. 
mise. 

In my opinion, the learned Sessions Judge 
is right in holding that the confession ie 
not admissible in evidence, though not ex¬ 
actly for the reason given by him. It has. 
been held in several cases that S. 27 is one 
of those sections which controls the three 
earlier sections, namely ss. 24, 25 and 26 . If, 
therefore, a confession comes within the 
purview of S. 27, it would be admissible in 
evidence, even if it is hit by s. 24 of the Act: 
vide 6 ALL. 509;^ 31 ALL. 592;* 45 Cal. 657* 
and 36 C. W. N. 373.* In A. I. R. 1939 P. 0. 
47^ their Lordships of the Judicial Commit¬ 
tee no doubt have made an observation to 
the effect that S. 27 seems to be intended to 
be a proviso to S. 26, etc. Their Lordships 
took the precaution, however, of stating 
that they were expressing no opinion on 
this topic, and they merely held that S. 162, 
Criminal P.C., should be given its full mean- 
ing. Their Lordships did not. therefore, 
decide the question if s. 27, Evidence Act, 
is a proviso to S. 26 only or to the three 
preceding sections, namely ss. 24, 25 and 26, 
Evidence Act. The conflict between S. 27, 
Evidence Act, and S. 162 , Criminal P. 0., if 
any, has now been resolved by Act 15 [xv} 
of 1941 by which it has been clearly provided 
that S. 162 , Criminal P. C., will not affect 
the provisions of S. 27, Evidence Act. The 
position, therefore, still remains as laid down 
in the cases cited above, namely that S. 27, 
Evidence Act, is not merely a proviso to 
S. 26 of the Act, but also to the two preced¬ 
ing sections namely, ss. 24 and 25 of the Act. 
The difficulty, however, is that the confes¬ 
sion in question does not come within the 
terms of s. 27, Evidence Act. Section 27, 
Evidence Act, refers to the statement of a 
person accused of any offence and in the 
custody of a police officer. Mathura Prasad 
was not in the custody of a police officer at 
the time when he is atoted to have made the 
confession. Section 27 does not, therefore, 
apply. This no doubt results in an anomalous 
position, to which attention was drawn by 

1. (’84) 6 All. 509 (F. B.), Qaeea-Empress v. Baba 
Lai. 

2. (’09) 31 AU. 592: 3 L C. 26 (F.B.), Emperor v. 
Misri. 

3. (’18) 5 A.I.B 1918 Cal. 88 : 45 Cal. 537:44 I.C. 
321, Amicuddin Ahmed v. Emperor. 

4. (’32) 19 A. I. B. 1932 Cal. 297 : 59 CaL 1040 r 
138 I. C. 116 : 36 C. W. N. 373, Dorlav Nama- 
sudra v. Emperor. 

5. (’39) 26 A. I. B. 1939 P. C. 47: 18 Pat. 234 ; 
1941 Bang. L. B. 789 :1. L. B. (1939) Kar. 123 : 
66 I. A. 66 : 180 I. C. 1 (P. C.), Pakala Nara- 
jsna Swami v. Emperor. 
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Haxikin G. J., (as he then was), in 36 o. w. N. 
S7d.* 1 am, therefore, of the view that the 
learned Sessions Judge was right in holding 
that the confessional statement of Mathura 
Prasad was not admissible in evidence. 

The question, therefore, is if Mathura 
Prasad can be found guilty of the offences 
under Ss. 406 and 408, Penal Code, in case the 
confessional statement is excluded. Both the 
Courts below have come to the finding that 
the so-called dacoity, of. which Mathura 
Prasad gave information through Ganesh 
Bam, was really a faked dacoity, and that 
no dacoity had actually taken place. The 
Courts below have given very good reasons 
for this finding. The evidence given in the 
case has been placed before us, and I see no 
reigns to go behind the finding of fact 
arrived at by the Courts below. Mathura 
Prasad had faked up a dacoity, and had 
then taken the proprietor of the shop to a 
ditch 200 paces north-west of the shop, and 
brought out a bundle containing cash and 
ornaments. A minor discrepancy as to whe¬ 
ther the place from which the bundle was 
brought out was dug out or not, does not, in 
my opinion, affect the main question. 
Mathura Prasad was the manager of the 
liquor shop, and it is clear that bis inten¬ 
tion was to dishonestly misappropriate the 
cash and the ornaments by staging a faked 
dacoity. The offence of criminal breach of 
trust is completed by the misappropriation 
of the properties dishonestly. 

It is the intention which is essential; whether 
wrongful gain or loss actually results is im¬ 
material ; it is a consequence, but not essen- 
tial part, of the offence, and a person is not 
accused of the offence by reason of it. There 
may be appropriation by a mental act with¬ 
out any actual expenditure of the money 
appropriated, though the mental appropria- 
tion must be established by some overt and 
visible act; but actual expenditure of the 
money is not the only proof of it. In the parti- 
Dular case under our consideration, Mathura 
Prasad dishonestly misappropriated the cash 
and the ornaments by staging a faked dacoity 
in which he alleged that the cash and the 
ornaments have been stolen by dacoits. The 
evidenceof Sadilal (P. w. l) has an important 
bearing on this point. After Sadilal bad come 
to know of the dacoity, be went to Mathura 
Prasad to enquire about the gold churi and 
chain which be had pawned with Mathura 
Prasad. Sadilal then says as follows: 

*'Hathars Prasad told me that a dacoity bad been 
committed in the Bhatti and everything inolading 
ny ornaments bad been taken by the dacoits." 


This shows what the intention of Mathura 
Prasad was. As to the cash, our attention 
was pointedly drawn to the discrepancies 
between Ex. 6 and Ex. 2. Exhibit 6 is the list 
of articles stated to have been stolen by 
the dacoits and Ex. 2 is the list of articles 
which were found in the bundle recovered 
from the ditch. It appears that there are 
several discrepancies with regard to the 
number and denomination of the notes. 
These discrepancies have been referred to 
by the learned Sessions Judge, and be has 
come to the finding that the prosecution has 
not been able to explain these discrepancies. 
He has therefore found that the only things, 
which connect the articles recovered with 
the alleged dacoity, are the gold chain and 
churi pawned by Sadilal. The charge under 
s. 408, Penal Code, related to the cash 
and the charge under S. 406, Penal Code, 
related to the gold chain and churi. It 
has been contended before us that ^latbura 
Prasad did not tell Sadilal that be would 
not return the pawned articles, and, therefore, 
Mathura Prasad committed no breach of 
trust in respect of the gold chain and churi. 
I have already stated that misappropriation 
may be by a mental act shown by some 
overt and visible action. It is obvious that 
Mathura Prasad wanted to appropriate the 
cash and the ornaments by setting up a false 
plea of dacoity. As to the discrepancies be¬ 
tween Ex. 2 and Ex. c, I am of the opinion that 
they do not affect the main question. The 
cash recovered from the bundle was undoub- 
tedly the cash of the liquor shop. It is nobody’s 
case that the cash recovered from the 
bundle in the ditch was the j^rivate cash of 
Mathura Prasad. Obviously, Mathura Prasad 
did not give the correct number and deno¬ 
minations of the notes in Ex. 6. His main 
idea was to misappropriate the cash of the 
liquor shop by staging a faked dacoity. I am, 
therefore, unable to hold that the discre¬ 
pancies between Ex. 2 and Ex. 6 make any 
difference to the offences committed by 
Mathura Prasad. 

In my opinion, Mathura Prasad has been 
rightly found guilty of the offence under 
8 . 408, Penal Code, in respect of the cash 
and under 8. 406, Penal Code, in respect of 
the gold chain and churi. 

I now take up the case of Rafique. At 
first, I was inclined to think that Rafique 
cannot be found guilty of abetment. I have 
carefully gone through the evidence in the 
record, and I find that Rafique bad confessed 
to having joined in the faked dacoity for 
the purpose of removing the cash and the 
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ornaments from the liquor shop at Sarbari. 
The confession of Rafique is not hit by S. 24, 
Evidence Act, and is clearly admissible in 
evidence. It has been pointed out to us that 
the evidence of the Rai Sahib shows that 
Rafique and two other persons made the 
confession and it has been contended that 
in the absence of any evidence showing which 
particular person had made the confession, 
it would not be admissible in evidence. I 
have carefully examined the evidence of 
Rai Sahib Baldeo Sao, and it appears from 
his evidence that it was Rafique who made 
the confession first. Subsequently, he was 
supported by Ramjan, Moti and Chandradeo. 
It was Rafique, who took the party to the 
river bed from which the packet containing 
Rs. 2364 was recovered. Our attention has 
been drawn to the evidence of Rai Sahib 
Baldeo Sao in which he states that Rafique, 
Ramjan and Moti began to remove the sand; 
then the packet was found. There can, how¬ 
ever, be no doubt that Rafique was also in 
possession of the packet along with two other 
employees. It was Rafique who took the 
party to the river bed. Unless Rafique was 
in the full know of things, he could not have * 
taken the party to the place where the packet 
was. The mere fact that two other persons 
removed the sand before the packet was 
found, does not show that Rafique bad no 
guilty knowledge, 

I am, therefore, satisfied that Rafique was 
an abettor in the sense that he had conspi- 
red with other persons in taking part in the 
faked up dacoity for the removal of the cash 
and the ornaments; he is also guilty of dis> 
honestly retaining part of the cash with a 
guilty knowledge. 

For these reasons, I think that both the 
petitioners have been rightly convicted, and 
there are no grounds for interference either 
with the convictions or with the sentences. 
The result, therefore, is that the applications 
fail and are dismissed. 

Criminal Revision No. 675 of 1945. 

Manohar Lall J. — I feel doubtful as 
to the correctness of the conviction of peti¬ 
tioner Mathura Prasad under S. 406, Penal 
Code, inasmuch as no evidence has been led 
as to the person on whom the damage or 
loss would fall if the pawned articles were 
istolen by some thieves or dacoits. But as 
the sentence under s. 406, Penal Code, is con- 
current with the sentence under S. 408, Penal 
Code, the petitioner will get no relief. It is, 
therefore, undesirable for me to differ from 
my learned brother. 


Criminal Revision No. 676 of 1945. 

In this case I am doubtful as to the cor¬ 
rectness of the conviction for abetment of 
dacoity because I am not satisfied that it ia 
sage to act upon the confession which is said 
to have been made by the petitioner Rafique 
after the discovery of the stolen property. 
But I am in agreement with my learned 
brother as to the correctness of the conviction 
under s. 4U, Penal Code. The sentences im- 
posed under both the sections being concur, 
rent, the petitioner would get no relief. For 
this, reason it is undesirable for me to differ 
from my learned brother. 

G.N./d.h. Applications dismissed. 


[Case No. 87.] 
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Manohar Lall and Das JJ. 

Jatru Pahan and another—Appellants 

V. 

Ambikajit Prasad — Respondent. 

Appeal No. 73 of 1946, Decided on 20th Sep¬ 
tember 194S, from appellate order of Judicial 
Commissioner, Chota Nagpur, Ranchi, D/- 6tb 
December 1944. 

Civil P. C. (1908), S. 47—Execution of mort¬ 
gage decree directing sale of specific property— 
Objection by legal representatives of judgment- 
debtor on ground that mortgagor had no 
right to transfer property originally or had no 
longer interest therein since date of decree — 
Objection cannot be allowed. 

The Court executing a mortgage decree which 
directs the sale of a specific property, cannot 
allow the judgment-debtor or bis legal representa¬ 
tives to object that such a decree is not capable of 
execution either because the judgment-debtor had 
no right originally to execute the mortgage bond 
upon the basis of which the decree has been pass¬ 
ed, or that since the date of the mortgage decree 
owing to the death of the judgment-debtor or 
otherwise, the judgment-debtor had no longer any 
interest in the property : (’25) 12 A.I.R. 1925 Pat. 
625; (’40) 27 A. 1. R. 1940 Rang. 161 and 19 All. 
480, Rel. on ; 17 Cal. 711 (F.B.), Disting.' 

[P 215 0 1, 2J 

CPC 

(’44) Chitaley, S. 47, N. 46, Pt. 5; N. 29 Pt. 1; 

S. 38, N. 8, Pt. 13. 

(’41) MuUa, S. 47, P. 188, Pt. (s), S. 38, P. 164,. 

Pt. (w). 

G. C. Mukherji and L. K. Chaudhury — 

for Appellants. 

B. C. De, R. K. Sdhay and A. K. Chatterji — 

for Respondent. 

Manohar Lall J. — This is an appeal 
by the decree-bolder against an order pass¬ 
ed by the learned Judicial Commissioner of 
Ranchi by which he, in appeal, has rever¬ 
sed the decision of the learned Munsif and 
has held that the ’ opposite party, respon¬ 
dent here, is entitled to take objection to 
the validity of the decree in the circum- 
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stances about to be stated. The decree- 
holder obtained a mortgage decree against 
one Bikramajit Prasad. At the time of the 
execution of that decree Bikramajit Prasad 
was dead and Ambicajit Prasad and some 
others were substituted as legal representa¬ 
tives of the deceased judgment-debtor. Am- 
bicajit Prasad took objection under S. 47, 
Civil P. C., that either the interest of the 
judgment-debtor had ceased by his death, 
or that the judgment-debtor had no right 
whatsoever to execute the mortgage bond 
on the basis of which the mortgage decree 
under execution had been passed. 

The learned Munsif had no difficulty in 
disposing of these objections as being un- 
tenable. He pointed out that the objection 
that the mortgagor had no right to alienate 
or to mortgage the property should have 
been raised in the original suit itself and 
since the decree was final, the executing 
Court cannot go behind the decree. He then 
goes on that if there was a stipulation in 
the partition-deed that Bikramajit Prasad 
was absolutely restrained from alienating 
the property, such a condition was void 
under s. 10 , T. P. Act. Against this decision 
there was an appeal which was disposed of 
by the learned Judicial Commissioner, who, 
while discussing the matter under point 
Ko. 1 whether the application could come 
under s. 47, Civil P. C., or whether a sepa- 
rate suit should be instituted, observed that 
he could not understand any point *‘in the 
attempt on the part of the decree-holder to 
put ofif consideration of the question simply 
by saying that there should be a fresh suit. 
The question for decision will be tbe same, 
what exactly Bikramajit Prasad could mort- 
gage, and whether the condition was void 
under S. 10, T. P. Act, and whether after his 
death the decree has any force against tbe 
property.” Accordingly, he overruled the 
decision of the learned Munsif and held that 
the judgment-debtor had no right whatso¬ 
ever to transfer the property by way of 
mortgage and tbe mortgage decree could not 
be executed against the objector. Hence, 
this second appeal to this Court. 

It is now settled by a number of decisions 
that in the circumstances like the present, 
tbe Court executing a mortgage decree 
which directs the sale of a specific property 
cannot allow tbe judgment-debtor or bis 
legal representatives to object that such a 
decree is not now capable of execution 
dither because the judgment-debtor has no 
right originally to execute the mortgage 
bwd upon the basis of which the decree has 
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been passed or that since the date of the 
mortgage decree owing to the death of the 
judgment-debtor or otherwise tbe judgment- 
debtor had no longer any interest in tbe 
property. The matter has been put very 
clearly in the judgment of Das J. in 
4 Pat. 510^ at pp. 530, 531 and 532. The 
learned Judge referred to a number of au¬ 
thorities of the other High Courts which 
completely supported him in that conclu- 
sion. That view was approved by the learn¬ 
ed Chief Justice to whom owing to the dif- 
ference of opinion on other points, the ap- 
peal was referred for a decision. At pp. 600 
and 601 the learned Chief Justice says: 

"As pointed out by Das J. the application made 
by them to set aside the sale on the ground of 
irregularity under S. 311 of the old Code, although 
purporting to be an application under S. 344 also, 
did not in fact raise any question coming under 
the latter section and did not cover tbe point now 
raised. In my opinion, it was not open to the ap¬ 
pellants to raise tbe question in those proceedings. 
The executing Court is bound to execute tbe decree 
and could not, apart from fraud, consider whether 
the decree ordering sale of tbe property was one 
which the trial Court ought rightly to have passed. 
The representatives of tbe mortgagor could not 
successfully reopen tbe question which, if it were 
open at all, should have been urged before the 
trial Court.” 

Mr. B. C. De appearing on behalf of the 
respondent sought to draw a distinction by 
relying on the case in 17 cal. 111^ and the 
cases which follow this Full Bench case, but 
that Full Bench case and the cases which 
follow that case deal with execution of a 
money decree and not of a mortgage de¬ 
cree. It was argued that the principle which 
should be applied is exactly the same whe- 
ther the decree is a mortgage decree or 
a money decree. I do not agree with this 
contention because it would be easily noticed 
that in one case the decree is not a decree 
which directs the sale of any specific pro- 
perty and the decree-holder has to exe¬ 
cute it by attaching same property. When 
he attaches the property the person who 
claims to be the owner of the proi>erty on 
the date of the attachment can come for¬ 
ward and say that this is not attachable in 
execution of a decree which has not been 
passed against him. But in the other case 
the decree itself directs the sale of the speci- 
fic property and in such a case there is no 
attachment. In the circumstances, the judg- 
ment-debtor or bis legal representative can- 
not be heard to say that the decree which 

1. (’25) 12 A.I.R. 1925 Pat. 625 : 4 Pat, 610 : 88 
I. C. 141, Hitendra Singh v. Rameswar Singh 
Bahadur* 

2* (*90) 17 Cal. 711 (F.B.), Punchanun Bundo* 
padbya v. Babia Bibi. 
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directs the sale of the property should not 
be put into execution because on account of 
certain circumstances either the judgment- 
debtor had no interest at the date of the 
mortgage, or his interest has ceased since 
the date of the mortgage decree. In a recent 
case in A.I.R. 1940 Rang. 161^ the same view 
has been taken and the cases relied upon by 
Das J. in 4 pat. 610^ have been noticed with 
approval. At the end of p. 162 an observa¬ 
tion of the Allahabad High Court in 
19 ALL. ISC'* was quoted with approval: 

"Wbei-e, however, the decree is a decree for sale 
under the Transfer of Property Act, (now replaced 
by O. 34, Civil P. C.), the Court executing the 
decree must sell the property decreed to be sold 
and leave anyone objecting to the execution of the 
decree against that particular property to such re¬ 
medy as be may have by a suit or by resistance to 
the possession of the purchaser.” 

This is the correct view of law. In my opi¬ 
nion, the learned Judicial Commissioner was 
wrong in reversing the decision of the learn¬ 
ed Munsif. It was suggested by Mr. De that 
the present application on behalf of the res¬ 
pondent should be treated as if it was a plaint 
in a suit as provided by s. 47, sub-s. (2), 
Civil P. C. But considering all the circum¬ 
stances, it is desirable that the matter should 
be agitated in a fresh suit if the aggrieved 
party is so advised. The result is that the 
appeal must be allowed, the decision of the 
learned Judicial Commissioner set aside and 
the decision of the learned Munsif restored. 
The objection under s. 47 must be dismissed. 
The appellant is entitled to his costs through¬ 
out. Mr. De desires it to be noted that his 
client does not claim this property as an 
heir of the judgment.debtor but claims in 
his independent right the property sought 
to be sold in execution of the mortgage de¬ 
cree. The other side does not accept this 
statement as correct. 

Das J. — I agree. 

v.w./d.h. Appeal allowed. 

3. (’40) 27 A. I. B. 1940 Rang. 161 : 1940 Rang. 
L. B. 402 : 190 I. 0. 31, Bamaswamy Chettjar 
V. U Tun Tha. 

4. (’97) 19 All. 480, Sanwal Das v. Bismillah 
IBcgam. 
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Mbbedith j. 

Sheonandan Pandey — Appellant 

V. 

M t. Asarfi Kuer — Respondent. 

Appeal No. 394 of 1944, Decided on 27th August 
1945, from appellate order of Sub-Judge, 2nd Addl. 
Court, Arrah, D-/ 31st August 1944, 


A. I.R. 

(a) Maintenance—Decree for future mainten¬ 
ance — Decree becomes executable on each 
default without further suit. 

A decree for future maintenance is executable 
on each default and no further suit is necessary 
for its exeention: 19 Cal. 139, Rel. on. [P 217 0 1] 

CPC — 

(■44) Chitaley, O. 21, E. 17, N. 8. 

(b) Civil P. C. (1908), O. 34, Rr. 14 and 15— 
Applicability—'Claims arising under mortgage’ 
—Meaning of, explained — Charge created by 
decree itself—Order 34, R. 14 does not apply— 
T. P. Act (1882), S. 100. 

The prohibition under O. 34, B. 14 applies only 
to claims arising under the mortgage. Where a 
decree for future maintenance provides that main¬ 
tenance will be a first charge upon certain speci¬ 
fied properties the claim does not arise under any 
mortgage or charge but arises under the decree 
itself ; the charge is provided by the decree itself 
only as an additional safeguard for the decree- 
holder in securing its enforcement. It would be 
grossly anomalous and unfair to bold that the 
provision put into the decree as an additional 
safeguard for the decree-holder would prevent her 
from executing her decree at all as she would other¬ 
wise have done. Order 34, Rule 14, Civil P.G., read 
with S. 100, T. P. Act, would not apply to such 
a case. [ P 217 C 1] 

C. P C. — 

(’44) Chitaley, O. 34, R. 14, N. 3. 

(c) Civil P.-C. (1908), S. 100—Mixed question 
of law and fact based on interpretation of decree 
— Question cannot be raised for first time in 
second appeal. 

The question whether a decree for future main¬ 
tenance creating the maintenance a first charge 
upon certain specified properties is capable of being 
executed is a mixed question of law and fact based 
on the interpretation of the decree, and cannot be 
raised for the first time in second appeal. 

[P 218 C 1] 

p _ 

(’44) Chitaley, S. 100, N. 28, Pt. 11. 

A. B. N. Sinha — for Appellant. 

B. P. Varma — for Respondent. 

Judgment. — This is a miscellaneous 
second appeal by the judgment-debtor. Tha 
decree under execution is a compromise decree 
for future maintenance under the terms of 
which the decree-holder w^ to get 25 maunds 
of rice every year from 1851 during Pous. For 
the first year, however, it was provided that 
the decree-holder would get seven maunds 
of rice on 20th June 1948, and the remaining 
18 maunds in Fous. 1351. The judgment- 
debtor failed to give the seven maunds of 
rice by 20fch June, and the decree-holder 
thereupon filed the present application for 
execution and realisation of the cash value 
of seven maunds of rice. 

The judgment-debtor made an objection 
under S. 47, Civil P. C., and raised only one 
point, namely, that execution was premature 
as the decree-holder should have waited until 
Pous. This objection was rejected by the 
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learned Munsif. In appeal this again was 
the only point taken before the learned 
Subordinate Judge, and he also rejected it. 
In second appeal, this point has not been 
pressed. Obviously it could not be pressed, 
since there was a clear default by the 20 th 
June according to the terms of the decree 
and upon that default the decree-holder 
was entitled to execute her decree for the 
amount in default. 

It has been attempted, however, to raise 
a new point in second appeal for the first 
time. The point is that execution is not 
maintainable, as upon the terms of the 
decree a fresh suit would be necessary and 
an application for execution would not lie. 
It has, however, been well settled for long 
that a decree for future maintenance is exe* 
cutable upon each default. I need only refer 
to the Full Bench case in Ashutosh Ban- 
nerjee v. Lukhimoni Debya (19 cal. 139),^ 
wherein it was laid down that future main¬ 
tenance awarded by a decree when falling 
due can be recovered in execution of that 
decree without further suit. Their Lordships 
in that case quoted certain observations of 
Westropp C. J., who had said : 

*‘It is not desirable that there should be several 
suits in respect of the maiotenance of one widow. 
The system of seeking or granting relief piecemeal, 
subjects both plaintifl and defendant to much 
unnecessary expense and trouble, and is only 
advantageous to the legal ptofession; such a course 
ought to be discontinued so far as may legitimately 
he done by the civil Court,” — 
observations the force of which must appeal 
to every fair-minded person. 

It is argued, however, that in the decree 
before us there is no specific provision that 
the property can be sold in execution in the 
■event of default. All that the decree says is 
that the maintenance will be a first charge 
upon certain specified prop>ertiea. A decree 
in these terms, it is contended, can only be 
enforced, by a fresh suit to enforce the 
charge. As far as I can ascertain from the 
reported decision, the decree under consi- 
■deration in 19 cal. 139^ was in the same 
terms as the present decree, and merely 
provided that the judgment-debtor do pay 
so much upon such and such successive 
dates and created a charge upon certain 
i property for the purpose. Reliance is, how¬ 
ever, placed on the following rulings: 
Aubhoyessury Dabee v. Qouri Sunkur 
Panday, (22 cal. 869),* Matangini Dassee 
y, Chooneymoni Dasses, (22 cal. 903),® Hem 

1. (’92) 19 Cal. 139 (F.^. 

2. ('96) 22 Oal. 859. 

3. (’96) 22 Cal. 903. 
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Ban V. Bihari Gir, (28 ALL. 58)^ and 
Bameshar Upadhya v. Subhkaran Upa- 
dkya, (8 A. L. J. 418).® 22 Cal. 859* and also 
28 ALL. 58* were based upon the prohibition 
contained in S.99, T. P. Act, long repealed 
and now replaced by o. 34, R. 14, Civil P. C. 
There has been a very significant change in 
the wording of this prohibition, a change 
which makes all the difference in a case 
like the present. Section 99 was in the 
following terms: 

“Where a mortgagee ra execution of a decree for 
the satisfaction of any claim, whether arising 
under the decree (sic, mortgage) or not, attaches 
the mortgaged property, he shall not be entitled 
to bring such property to sale otherwise than by 
instituting a suit under S. 67.” 

In o. 34, R. 14 the words “or not” were 
omitted, and it runs: 

“Where a mortgagee has obtained a decree for 
the payment of money in satisfaction of a claim 
arising under the mortgage, he shall not beentitled 
to bring the mortgaged property to sale otherwise 
than by instituting a sail for salo in enforcement 
of the mortgage, and he may institute such a suit 
notwithstanding anything contained in 0.2, R. 2.” 

Thus, while S.99 applied to claims arising 
either under the mortgage or not, the prohi¬ 
bition under 0.34, R. 14 applies only to 
claims arising under the mortgage. No doubt, 
under s. 100 , T. P. Act, all the provisions of 
the Act which apply to a simple mortgage 
shall, so far as may be, apply to a charge 
created cither by act of the parties or opera, 
tiou of law; but in the present case the claim 
does not arise under any mortgage or 
charge. It arises under the decree itself, 
and the charge was provided by the decree 
itself only as an additional safeguard for the 
lady in securing its enforcement. It would 
bo grossly anomalous and unfair to hold 
that the provieion put into the decree as an 
additional safeguard for the lady would 
prevent her from executing her decree at all 
as she should otherwise have done. In the 
view I take, o. 34, R. 14 leads to no such 
result. 

As for 8 A. L. J. 418® and 28 ALL. 58* these 
were special cases of decrees in peculiar terms. 
In 28 ALL. 58* the parties arrived at a com¬ 
promise, which was embodied in a document 
setting out that certain properties should be 
charged for maintenance. A suit was brought 
to enforce the terms of that document, and 
it was quite rightly held by Knox J. that 
such a suit was maintainable. There it was 
a question not of enforcing any decree but 
of enforcing the document executed by the 
parties as a result of their compromise. In 
8 A. L. J. 418® the point was that there was 

4. (’06) 28 All. 68. 

5. (’ll) 10 I. C. 481 : 8 A. L. J. 418. 
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nothing in the decree to indicate that the 
parties agreed that if the money were not 
paid in time the property should be sold. In 
the present decree for future maintenance, 
as in the decree in 19 cal. 139^ the intention 
of the decree, whatever its w'ording, was 
sufficiently clear, namely, that it was intended 
that in the event of default the decree-holder 
could enforce the decree by execution. The 
decree-holder is not now seeking specidcaUy 
to enforce the charge, but seeking in general 
terms to execute the decree. I can see no 
reason w’hy she should not do so, and were 
I forced to hold otherwise I should have 
done so with the greatest reluctance, having 
regard to the observations in 19 Cal. 139^ 
which I have quoted and which I respect, 
fully endorse. 

Finally, having regard to the fact that 
this point has been taken for the first time 
in second appeal and it is a mixed question 
of law and fact since it is based on the 
interpretation of the decree the terms of 
which in that regard have not been consi¬ 
dered by the Courts below, I should in any 
case have felt bound to hold that the point 
at such a belated stage could not be taken. 

The appeal is dismissed with costs. 

v.w./d.H. Appeal dismissed. 
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Chunku Manjhi and others — 

Appellants 

V. 

Bhabani Majhan and others — 

Respondents. 

Appeal No. 33 of 1944, Decided on 20th Septem¬ 
ber 1946, from appellate decree of Sub-Judge, 
Dhanbad, D/- 22nd November 1943. 

(a) Hindu law—Applicability—Aborigines of 
non-Hindu origin can be binduised so as to 
be governed by Hindu law — Formal cere¬ 
mony of conversion not necessary— Test to 
determine whether people of non-Hindu ori¬ 
gin have become Hindus, indicated. 

It is possible in law that aborigines of non- 
Qindu origin can become sufficiently hinduised so 
that in matters of inheritance and succession they 
are prima facie governed by the Hindu law except 
80 far as any custom at variance with such law is 
proved. For the purpose of Hinduisation, any 
formal ceremony of conversion is not necessary. 
The test as to whether the people of non-Hindu 
origin have become Hindus out and oat con- 
eists not in their following the religious rules of 
Srutis and Bmritis or their completely giving them¬ 
selves up to Brahmanical rules and rituals, but in 
their acknowledging themselves to be Hindus and 
in adopting Hindu social usages, the retention of a 
few reUcs of their ante-Hinduism period notwith¬ 
standing: Case lavj reviewed. [P 228 C 1} 


Hindu Law — 

(’38) Mayne, N. 54. 

(’40) Mulla, Page, 17, Pts. (s), (t) and (u). 

(b) Hindu law — Applicability_People of 

non-Hindu origin completely hinduised — 
They are prima facie governed by Hindu law, 
except so far as any custom at variance with 
such law is proved — Burden of proving such 
custom is on party who sets it up. 

Where in cases of people of non-Hindu origin 
complete Hinduisation is proved, the parties are 
to be prima facie governed by the roles of the 
Hindu Jaw, and the burden of proving that any 
special custom obtained in the community ather 
as a relic of their non-Hindu period or otherwise-, 
is upon the party who sets it up : (’31) 18 A. I. R. 
1931 Pat. 306, Bel. on; Case law Mscussed. 

[P 223 0 11 

Hindu Law _ 

(’38) Mayne, N. 64, Pt. (s). 

(’40) MuUa, P. 17, Pts. (t) and (u). 

(c) Hindu law — Applicability — Questioik 
whether non-Hindu tribe has been hinduised 
so as to attract provisions of Hindu law is 
mixed question of law and fact. i 

The question whether a family or a tribe of noD' 
Hindu origin has been so far hinduised as to at¬ 
tract the provisions of the Hindu law in matters of 
inheritance and succession, is a mixed question of 
law and fact. [F 223 0 2] 

(d) Hindu law—Applicability — Santbals of 
Chota Nagpur are governed by Hindu law — 
Hindu Law of Inheritance (Amendment) Act 
(2 [II] of 1929) applies to them. 

The Hindu Law of Inheritance (Amendment) 
Act, 1929, applies also to those persons ‘who but 
for the passing of the Act, would have been sub- 
jeot to the law of Mitaksbara.’ Thus, it applies to 
Santbals of Chota Nagpur who are Hindus and 
are governed by the Mitakshara School of Hindu 
law in matters of inheritance and succession. 

[P 224 C 1, 23 

B. C. De and K. D. De — for Appellants. 

K. D. Chatterjee — for Respondents. 

Ray J. —This appeal arises out of a suit 
instituted by Bhabani Mejhan, the plaintiff, 
for declaration of title and recovery of pos¬ 
session of the lands in suit. The lands ad¬ 
mittedly belong to one Chota Manjhi. GboU 
Manjbi’s only issue, a daughter by name 
Darani Mejhan, predeceased him. He died 
leaving a widow by name Churamani Mej¬ 
han. The plaintiff is the daughter of Darani 
Mejhan. The plaintiff had a brother Chandra 
Manjhi who is dead. Churamani Mejhan 
cont^ued in possession of the property aftM 
the death of her husband till she died in the 
month of saban 1847. She executed a deed 
of gift in respect of a part of the property 
in favour of the present plaintiff who is her 
daughter’s daughter. On her death, the pro¬ 
perties in dispute were taken possession of 
by the defendants who are separated agnates 
of the last male holder Chota Manjhi. They 
claim themselves to be his heirs to the ex¬ 
clusion of the plaintiff, who, according U> 
them, is not an heir. 





Patna 219 


Chunku Manjhi V. Bhabani Majhan (Ray J.) 


Out of the four agnates impleaded as de¬ 
fendants, defendants 3 and 4 hied a written 
statement supporting the plaintiff’s claim. 
Defendants 1 and 2 contest the suit and 
they are the appellants in this Court. The 
plaintiff bases her title as an heir of the last 
male holder of the property being bis 
daughter’s daughter on the ground that the 
parties are Hindus and in matters of sue- 
cession and inheritance, they are governed 
by the Mitakshara school of Hindu law as 
amended by Act 2 Cll] of 1929. She also says 
that by tribal customs too she is the heir. 
Her case is set out in para. 5 of the plaint, 
which reads: 

“Oharamani Mejban died ia the month of Sra- 
wan 1347 and the properties in Schedule ‘ka* 
were in her possession. After the death of Chura- 
mani the plaintlS being the daughter's daughter 
of Cbotu Manjhi is the sole heir, and has got abso¬ 
lute interest in the Schedule * ka ’ properties by 
inheritance. The Santhals of the country follow 
the Mitakshara school of Hindu law, and apart 
from this, the plaiotifi is also the heir of Chotu 
Manjhi according to tribal custom as well." 

In reply to this, defendants l and 2 in their 
written statement para. 4 pleaded: 

"These defendants submit that the parties are 
governed by the Dayabhag school of &ndu law, 
and all their acts are done under the said system 
of Hindu law. According to neither school of Hindu 
law can the daughter be an heir of any means. 
The plaintiff's statements are against the law and 
are liable to be rejected." 

According to the pleadings of the parties, 
as they stood before the amendment of 
the written statement, which I am going to 
notice presently, they admit that in matters 
of succession and inheritance, they are gov- 
emed by the Hindu law, the only difference 
between them being about the particular 
school which governs them. According to 
the plaintiff, it is Mitakshara school of 
Hindu law, while according to the defen- 
dants it is Dayabhag. Issues were framed 
on the pleadings set forth above; the parties 
then took various adjournments and sum¬ 
moned witnesses in support of their res¬ 
pective oases. The defendants were particu¬ 
larly ready on several dates of hearing to 
go on with the trial on that pleading. About 
ten months after their first written state¬ 
ment filed, the contesting defendants filed a 
petition for amending the same. The am¬ 
endment, proposed a radical change in their 
case, but unfortunately the said amendment 
was allowed by the learned trial Ck)urt on 
the reasoning of low intellectual capacity of 
defendants. The amended written state¬ 
ment, so far as it relates to this aspect of 
the parties’ case, reads as follows: 


“These defendants never gave any advice to file 
a written statement to the efleet that these defen¬ 
dants ate governed by the Dayabhag system and 
nil their acts are done according to that school, nor 
is that fact true. Bather they are aboriginal and 
the parties have no concern with Mitakshara and 
any other school of Hindu law. 

in fact the parties are governed by tribal cus¬ 
tom. According to their custom females canuot in¬ 
herit, only the wife gets the enjoyment of the pro¬ 
perties left by the husband during her lifetime. And 
this is the advice they gave. The former statement 
is not correct, this later statement is true and 
correct.” 

After this amendment, the point at issue 
between the parties is whether the parties 
are Hindus, and are governed by the Mita- 
kshara school of Hindu law in matters of 
inheritance and succession, or whether they 
being non.Hindus, a customary rule of ag. 
natic succession excluding the females ob¬ 
tains amongst them. 

The learned trial Court gave the plaintiff 
a decree finding that according to tribal 
custom established before him daughter’s 
daughter, such as the plaintiff, is an heir 
and not the defendants as agnates. He, how¬ 
ever, on consideration of evidence before him 
in that behalf came to the conclusion that 
the parties are not Hindus. In this connection 
he referred to the observations of Maepher- 
son J. in A.I.R. 1925 Pat. 733^ and to the ob¬ 
servations of Manohar Lall J. in 22 P.L.T.829.* 

The defendants preferred an appeal against 
this decision of the learned Munsif, and the 
learned lower appellate Court upheld the 
decree of the learned Munsif but on different 
findings. The learned lower appellate Court 
held that the parties are Hindus, and, as 
such, they are governed by the Mitakshara 
school of Hindu law except in so far as any 
special custom at variance with it is proved. 
He also held, independently of the question 
of onus, that the plaintiff has succeeded in 
proving that the females do inherit in accord¬ 
ance with the local tribal custom to the 
exclusion of the agnates and the defendants 
have failed to prove the contrary. 

The defendants have preferred this second 
appeal, and the learned counsel, appearing 
for them urges, in the main, that the parties 
belong to an aboriginal tribe called Santhals 
and are outside the pale of Hinduism. The 
evidence on record does not establish that the 
Santhals, to which class the parties belong, 
have been converted to Hinduism. The cir¬ 
cumstance that ,the parties worship ghosts 

1. (’25) 12 A. I. R. 1925 Pat. 733 : 89 I. C. 796, 
Kritibasb Mabton v. Budhan Mabtaoi. 

2. (’41) 28 A.I.R. 1941 Pat. 626 : 198 I. C. 680 : 
22 P. L. T. 829, Harakbnatb Obdar v, Oanpat 
Rai. 
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is iQCODsistent with their being Hindus. 
The onus of proof lay heavily upon the 
plaintiff to prove either that they were 
governed in matters of succession and inheri- 
tance by the rule of the Mitakshara school of 
Hindu law, or that the plaintiff, as the 
daughter’s daughter of the last male owner, 
could succeed in preference to the agnates 
by custom obtaining in the tribe; that the 
plaintiff has failed to discharge the same. 
His other contentions will be noticed pre¬ 
sently. The learned counsel in support of 
bis contention of agnatic rule of succession 
and female exclusion relies upon Kisley on 
Tribes and the judgment of Macpherson J., 
in a. I. R. 1925 pat. 733.^ 

The learned counsel on behalf of the res- 
pondents urges, in reply, that the Santhals 
are sufficiently Hinduised even though they 
retain some of the relics of their ante- 
Hinduism period, and are, therefore, gov¬ 
erned by the Mitakshara school of Hindu law 
which is lex loci of the area in which the 
parties live. In his view what Risley wrote 
is merely of historical importance and the 
Santhals have subsequently been absorbed 
into the Hindu community, and, therefore, the 
presumption is that they are governed by 
the Hindu law. He further urges that the 
issue raised by the defendants that, amongst 
the Santhals, the females are excluded from 
inheritance has not been substantiated by 
them. He also contended that the matter is 
concluded by the concurrent findings of fact 
by both the Courts below. 

The material question, therefore, is whe¬ 
ther the parties are Hindus and as such 
governed by the Mitakshara school of Hindu 
law, in matters of inheritance and succession, 
or, whether the plaintiff is an- heir to her 
maternal grandfather in preference to the 
latter’s agnates who are the defendants in 
the suit in accordance with any well estab- 
lished tribal customs. 

Risley in his historical work on tribes 
says that the Santhals are aborigines and 
are not governed by the Hindu law in 
matters of inheritance and succession. In 
such matters agnatic succession is the rule. 
Macpherson J. in a. I. R. 1925 pat. 733,^ cited 
above, says the same thing though his obser¬ 
vations were not necessary for the decision 
of the case. It was conceded by the parties 
in that case that the Hindu law of succession 
was applicable, Manohar Lall J. in 22 P.li.T. 
829* holds the observations of Macpherson J. 
to be obiter dicta. He leaves the question 
Open to be decided, in each case, on its own 
facts. It is, therefore, to be examined on the 


evidence adduced by the parties viewed in 
the light of the authoritative pronounce, 
ments bearing upon the subject, whether the 
Santhals of Chota Nagpur, to which tribe the 
parties belong, are EQndus, and, as such, 
governed by the Hindu law relating to 
inheritance and succession. Mr. B. C. De for 
the appellants contends that nothing short 
of conversion to Hinduism by a ceremony 
of expiation would prove them to be Hindus. 
This contention, in my view, cannot be 
upheld. 

The term “Hindu” is not an anthropologi- 
cal one but is used in a theological sense as 
distinguished from national or racial sense. 
Stokes in bis Anglo-Indian Codes states his 
conclusion that the term is theological denot- 
ing any person professing any form of the 
Brahmanical religion or religion of the 
Puranas. In 3 U. H. o. R. 60® it was held 
that the term ‘Hindu’ being a theological 
expression, it is legally permissible to a 
non-Hindu to become a Hindu. In 11 oal. 
463^ dealing with the case of a family 
which was of non-Hindu origin, their Lord- 
ships held that if its members had become 
Hindus out and out, they would be governed 
by the Hindu law unless a special custom 
was proved. In 2 Pat. 230® the Court had to 
deal with a clan who became converted to 
Hinduism about 100 years previously and 
the Judicial Committee held that the clan 
“bad become sufficiently Hinduised,” to be 
prima facie governed by the Hindu law. 
The expressions (i) “Hindus out and out" 
and ( 2 ) “become sufficiently Efinduised” are 
the expressions used by the Privy Council. 
In the last-mentioned case, their liordshipa, 
referring to 48 I. A. 639® allude to a mass of 
tribes in Southern India who became 
Hinduised and therefore subject to the law 
of the Smritis in most respects. In none of 
these cases is there any indication that any 
ceremony of purification is a prerequisite of 
Hinduisation. 

In this connection it would be profitable 
to note that Sir Charles Eliot, in his veJu- 
able work “Hinduism and Buddhism,” says: 

**It is not quite correct to saj that one most be 
born a Hindu, since Hinduism has grown by gra- 
duallv hinduising the wilder tribes of India and 
the process still continues.” _ 

3. ('66-67) 3 M. H. C. B. 60, Tara Chand v. Beeb 
Bam. 

4. ('85) 11 Cal. 463: 12 I.A. 72 : 4 Sac 610 (P.O.), 
Fantndra Deb v. Bajesbwar Das. 

5. (’23) 10 A.I. R. 1923 P. O. 21 : 2 Pat. 230 : 60 
I. A. 53 : 71 L C. 769 (P. C.), Sahdeo Narain T. 
Kusum Eumari. 

6 . (’22) 9 A. I. R. 1922 P. C. 228 : 44 Mad. 740 ; 
48 I. A. 639 : 64 I. C. 439 (P. 0.), Palaniappa 
Cbetty T. Alagan Chetty. 
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The ohief feature of Hinduism is its tendency 
to absorb beliefs and to combine and amal. 
gamate deities. There was a great fusion of 
ideas and even Persian and Greek religions 
made their contribution. The amplification 
of Hinduism and the absorption of non- 
Hindu tribes into the Hindu fold were not 
necessarily two distinct and separate pro- 
cesses- Whenever a popular cult grew im- 
portant or whenever Brahmanic influence 
spread to a new district possessing such a 
cult, the i)opular cult was recognised and 
brahmanised. This policy can be abun- 
dantly illustrated for the last four or five 
centuries. If non-Hindu Gods were thus 
accorded recognition, non-Hindu tribes were 
similarly absorbed. The treatment by Hin¬ 
duism of men and Gods is curiously parallel. 
The learned author also points out that ac¬ 
cording to Census of India, 1911, in Assam 
about 80,000 animists were converted to 
Hinduism between 1901 and 1911. In 
62 Mad. 160’ at p. 171, it is said: 

"according to the law of British India in the case 
of Hindus (as in the case of Muhammadans) ques- 
tions of personal law are determined not b; the 
test of domicile, but b; reference to the religious 
community to which those persons belong. In 
other words, the law of Hindus and Muhammadans 
is the law of their religion." 

The learned Judge, who decided the last 
mentioned case referring to the judgment 
of the Judicial Committee in 9 M.I.A. 195® 
says 

“that the intimate connection between law and re* 
ligioo in the case of Hindus and Muhammadans 
exists because of the written law of India has pres¬ 
cribed broadly that in questions of inheritance and 
Buccession, the Hindu law ie to be applied to Hindus 
and the Muhammadan law to Muhammadans.” 

The question, therefore, has to be decided 
by coming to a conclusion as to how far 
the parties have become either Hinduised 
out and out, or suflSciently Hinduised m 
order to attract the principles of Hindu law 
in matters of inheritance and succession. 
It is quite certain that for the purpose of 
Hinduisatiun any ceremony of conversion 
is not at all necessary. In the above-men- 
tioned single Judge case in 62 Mad. 160 
there appears a passage lending support to 
the contention that such a ceremony is 
necessary before a non-Hindu could become 
a Hindu. This passage, however, came for 
consideration before a Division Bench of 
the Madras High Court in A.I.B. 1987 Mad. 

7 . (’28) 16 A.I.B. 1928 Mad. 1279 : 52 Mad. 160 : 
ill 1.0. 864, Morarji v. AdmmLfltrator.General, 

6. (1861*68) 9 M.I.A. 196 : 2 Bar. 10 ; 1 Suther 
SOI (P. 0.), Charlotte Abraham v. Francia Ab* 
raham. 


172.® Their Lordships in the last mentioned 

case, after referring to the passage, said : 

"This passage is clearly no authority for the 
position that a formal conversion is a pre-requisite 
to a person becoming a Hindu." 

Again in A. I. R. 1934 Mad. 630,^® Varada- 
chariat J., (as he then was) points out re¬ 
ferring to the self-same passage, that the 
passage does not lay down that every one 
of the tests mentioned there should be ful¬ 
filled where conversion to Hinduism is al¬ 
leged. In 8 M.I.A. 43,** arrEnglisbman had 
five children by two native Hindu women, 
one of whom, was of Brahmin caste, a married 
woman though living apart from her bus- 
band. The five children were brought up 
as Hindus and lived together as a joint 
family. It was held by their Lordships of 
the Privy Council that the illegitimate 
children were to be considered as Hindus 
and their rights were governed by that law. 
This case illustrates that the question of 
Hinduisation will be approached from a 
liberal angle of vision depending on bow 
the family or community treat themselves 
and their Hindu mode of living. In 2 Pat. 
230® two questions came up for decision, 
namely, (1) whether in every case in which 
applicability of Hindu law is based upon 
the ground of conversion of the family or 
the tribe of non-Hindu origin into Hinduism, 
the burden of proof should be put strongly 
upon the party invoking the doctrines of 
Hindu law, and (2) whether, if it would bo 
proved, in such a case, that there was a 
customary law of succession before these 
XJeople became Hinduised, that custom could 
be abrogated by conversion. With regard 
to the first proposition, reliance was placed, 
in course of argument, on the case in 11 cal. 
463.* Their Lordships in deciding the first 
question said that the effect of the decision 
in 11 Cal. 463* was correctly stated by their 
Lordships in 49 i.A, 119*® where their Lord¬ 
ships expressed themselves as follows: 

“The question at issue was whether in the family 
then under discussion there was a legal power to 
adopt. Had its members been Hindus, they would 
have been governed by Hindu law and there would 
have been this power. But though they aflectcd to 
be Hindu, that in fact was not their status ; the 
utmost that could be said was that, though the 
family bad introduced many Hindu customs, they 
in fact were governed by family custom. Of such 

9. (’37) 24 A.I.B. 1987 Mad? 172 : 167 I.C. 488’ 
Itamayya v. Mrs. Josephine Elizabeth. 

10. (’34) 21 A.I.B. 1934 Mad. 630 : 155 I.C. 708, 
Gurusami Madar v. Iruiappa Sonar. 

11. (1859-61) 6 M.I.A. 43 (P.C.), Sm. Anund- 
mohey Dossee v. John Doe. 

12. (’22) 9 A.I.B. 1922 P.C. 59 : 45 Mad. 308 : 49 
I.A. 119: 67 I.O. 115 (P.C.), Muhammad Ibrahim 

'Bowtber v. Sheikh Ibrahim Bowtber. 
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a family it was manifestly appropriate to remark 
that tbc question is not whether the general law is 
modified by a family custom forbidding adoption, 
but whether in respect to inheritance the family 
is governed by Hindu law, or by customs which do 
not allow an adopted son to inherit.” 

After quoting the aforesaid passage their 
Lordships said : 

“Upon the principle thus laid down, the proper 
inquiry is whether this family can be said to have 
become so far Hindu as to throw the burden of 
proof upon the plaintifis,’'[in this case the plaintifis 
claimed to be governed by family custom and not 
by Hindu law alleging themselves to be of non* 
Hindu origin] “or whether the opposite conclusion 
should be come to, which would throw the burden 
upon the defendant,” [who was claiming the right of 
an adopted son under the Hindu law on the ground 
that the family had been Hinduised.]*’ 

The question, therefore, in every case 
whenever it arises, is whether the family or 
clan has been sufQciently Hinduised. If 
this question is decided in affirmative, the 
presumption will be that the parties were 
governed by Hindu law. Any custom at vari. 
ance with Hindu law has to be proved by the 
party invoking the same. With regard to 
the second contention their Lordships said : 

“The High Court,therefore, was right in treating 
it as a thing possible in law that this clan on the 
assumption that it was originally non>Hindu, had 
become sufficiently Hindu to make succession, by 
adoption, even if nonexistent in non-Bindu times, 
come in with the rest of Hindu law, though the 
custom of non-adoption might be a survival as in 
48 I.A. 539®.” 

In 30 I.A. 249,’® it was observed that 
there are various sects of importance, such 
as Buddhists, the Jains, the Brabmos and 
the Sikhs, who have entirely repudiated 
Brahmanism and to them the Hindu law 
applies as much as to those who accept 
that authority of the Vedas. It is clear, 
therefore, that in order to be completely 
Hinduised so as to attract the applicability 
of Hindu law, it is not necessary that a clan 
should embrace the strictly orthodox cult 
of Brahmanism. In 3 Pat. 152’* at p. 168 
Jwala Prasad J. observed as follows : 

“The law of succession and inheritance found in 
Ch. IX of Manu-and in ch. II of YajDawalkya, the 
different commentaries of which have given rise to 
the different schools of the Hindu law in the 
country, as observed above, apply to persons who 
follow the religious rules as well as to those who 
do not follow the religious rules of the Srutis 
and the Smritis." 

This authoritative pronouncement complete¬ 
ly meets the argument of Mr. B. G. Be that 
in order to hold that a particular cl^s of 

13. (’03) 31 Cal. 11 : 30 I.A. 249 ; 84 P. B. 1903: 

8 Sar. 543 (P.C,), Bani Bhagwan Eoer v. 3, C. 
Bose. 

14. (’24) 11 A. 1. B. 1924 Pat. 420 : 3 Fat. 152 : 
78 1. C. 749, Bampergash Singh v. Mt. Dahan 
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people of non-Hindu origin are governed 
by the Hindu law of inheritance and succes¬ 
sion, it will have to be established that those 
people have submitted themselves com¬ 
pletely to the Brahmanical and Shastric in¬ 
junctions, have become believers in the Vedas 
and have been following the religious rules 
of the Srutis and Smritis. For becoming suffi¬ 
ciently Hinduised, it will be quite sufficient, 
as I have shown above and as I shall show 
presently by reference to some more autho- 
rities, if they acknowledge themselves to be 
Hindus and adopt Hindu social 
retention of some relics of their non-Hindu 
period notwithstanding. In another part of 
his judgment Jwala Prasad J., at p. 177 of 
the report has said : 

“Id my opinioo it has oot been shewn by the 
laintlff that the parties in this case were governed 
y any law other than the Hindu law, and unless 
the plaintiff show that, the Hindu law must apply 
to them.” 

The circumstances under which the abo- 
rigines of non-Hindu origin can be governed 
by Hindu law in matters of inheritance 
or succession have been dealt with in two 
recent cases of this Court; one is that of 
A. I. E. 1931 Pat. 198.’® In this case Noor J. 
observes : 

“The question whether a Mandari woman is or is 
not a Hindn is not very easy to decide. Bat the 
authorities are to the effect that the term 'Hindu’ 
can safely be applied to all those who claim to be 
Hindus and are regarded by the society surround¬ 
ing them to be Hindus.” 

Reference may be made to Gout’s Hindu 
Code, 2nd Edn., Art. 322 where the learned 
author observes as follows : 

“Besides the Hindus properly so called, and those 
who are commonly so called, there remains a 
number of people belonging to the aboriginal tribes 
such as Gonds, Bhils, Kurds, Santals, Koohees of 
Assam, Aroras of the Punjab, Ehatika, Eumbars 
and the like, who have become absorbed into the 
Hindu society and who consequently oonsidex 
themselves Hindus, and as such bound by Hindu 
law. The test of their case is the same. How do 
they regard themselves and how are they regarded 
by the rest of the Hindu community.” 

In A.i.R. 1931 Pat. 305,’® Jwala Prasad J., 
observes : 

*'The question then is what is the law of succession 
goTerning the parties. Beference has been made 
to a number of authorities to the eSect that once 
it is shown that a party is a Hindn it will be pre* 
sumed that he is governed by the Hindu law of 
succession and the party who alleges a special 
custom has to prove the same* In this particular 
case we have the admission on the part of the 
plaintiffs that the parties have now become Hindus 
and have adopted the Hindu religion. The presump^ 
tioDp therefore, would foUow that ordinarily they 

IS. (*31) 18 A*I.B. 1931 Pat* 198 : 132 L G. 
Doman Saha v» Boka* 

16« (*31) 18 A. I* B* 1931 Pat. 30S : 11 Pat* 139 : 
133 I* C* 166, Oanesh Mabto v* Shib Cbaran. 
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'would be goverued by the Hindu law of Bucoession. 
In A. I. B. 1928 Mad. 2991^ the question was con¬ 
sidered by a Full Bench ol the Madras Court in 
•relation to a community who were originally non- 
Hindus but had subsequently adopted the Hindu 
religion. It was held in that oase that in the case 
of persons professing the Hindu religion, the 
Hindu law as expounded in the Smritis and com¬ 
mentaries prevalent in the Province in which the 
dispute arises should ‘prima facie govern the 
parties though it is open to show that the Hindu 
law has been either modified by custom or that 
particular rules have not been adopted by the 
community who retain in that respect their original 
customs; and it must be presumed that the parties 
are governed by the Hindu law except in so far as 
they prove any custom which is at variance with 
it.” 

To sum up, the position is that it is pos¬ 
sible in law that aborigines of non-Hindu 
origin can become sufficiently Hinduised so 
that in matters of inheritance and succes- 
sion they are prima facie governed by the 
Hindu law except so far as any custom at 
variance with such law is proved'; that for 
the purpose of Hinduisation any formal 
ceremony of conversion is not necessary, 
that the test as to whether people of non- 
iHindu origin have become Hindus out and 
out consists not in their following the reli¬ 
gious rules of the Srutls and Smritis or their 
completely giving themselves up to Brahma- 
nical rules and rituals but in their acknow- 
[edging themselves to be Hindus and, in 
adopting Hindu social usages, the retention 
jof a few relics of their ante-Hinduism period 
notwithstanding. In cases where complete 
Hinduisation is proved, the parties are to he 
prima facie governed by the rules of the 
Hindu law, and the burden of proving that 
any special custom obtained in the commu¬ 
nity either as a relic of their non-Hindu 
period or otherwise is upon the party who 
seta it up. The case in A.I.R. 1929 cal. 577 
affords some illustration of the tests to be 
applied for the purpose of determining 
Hinduisation of non-Hindu tribes. In that 
case, adoption of Hindu names, employment 
of priests, performance of Pujas, such as 
Burga Puja, Mansa Puja, Kali Puja, etc., 
offering of pindos. observance of mouming, 
performance of funeral ceremonies, were held 
sufficient proof of a family aboriginal in 
origin having adopted Hinduism in its en¬ 
tirety, and the nature of the oral evidence 
was, as in the present case, several witnesses 
saying the family is a Hindu family, or 


17 (’28) 16 A. I. B. 1928 Mad. 299 ; 51 Mad. 1 : 
108 I. 0. 760 (P. B.). Mooka Kone v. Ammakotti 
Ammal. 

18 . (’29) 16 A.I.R. 1929 Cal. 677 t 118 I. C. 342, 
Narendta Naealn v. Nageadra Narain. 


the members of the family are Hindus by 
creed. 

I will now proceed to examine the evi¬ 
dence in this case in the light of the law 
laid down in the judicial pronouncements 
referred to above. I have thought it proper 
to go into evidence keeping in view that the 
question whether a family or tribe of non- 
Hindu origin has been so far Hinduised as 
to attract the provisions of Hindu law in 
matters of inheritance and succession is a 
mixed question of law and fact. On reading 
the evidence, I find defendant l admitting 
that he belongs to the caste of Santhal. The 
learned Judge, who decided the case in 
A. I. R. 1929 cal. 577,^® observes that it is 
only the Hindus who apeak of caste. The 
same witness, defendant 1 says that he 
along with other agnates performed the 
sradh and fed people on the occasion of 
the death of the plaintiff's mother’s mother. 
He speaks of jointness in mess and pro¬ 
perty and separation as prevalent in Hindu 
Mitaksbara family. He says “defendants 3 
and 4 are not joint with us in mess and 
property.” P- W. 3 deposes that if out of 
two brothers one dies, the other brother gets 
the property, but if they are separate and 
the deceased leaves a daughter, the daughter 
succeeds. P- W. l in cross-examination says 
“we perform Darga Puja, Kali Puja and 
Badna Puja.” D. W. 1 says: 

“There are Bengalis in those neighbouring vil¬ 
lages. Wo have to go to these villages. In these 
villages Durga Puja and Kali Puja are performed. 
We go to witness these festivals and dance there. 
We bow in front of the idols. Bbakta festival is 
done.” 

He further says “we perform bhoj (pinda) 
at the time of death of anybody.” It is 
admitted by the plaintiffs as well as the de¬ 
fendants’ witnesses that they engage priests, 
though of their own caste, for the [xjrformance 
of marriage ceremonies. It is further deposed 
that at the time of marriage the bridegroom 
puts vermilion on the forehead of the bride. 
This custom is observed in Hindu societies, 
vermilion being the sign of a married 
woman whose husband is alive. As to the 
applicability of the law of survivorship, 
p. w. 2 says: 

“If two brothers live jointly and if one dies, his 
property devolves upon the other brother. If they 
are separate, the property devolves on the widow in 
the absence of a son.” 

It also appears from the plaint and the 
memorandum of appeal that the parties 
have adopted Hindu names such as Bhabani 
(plaintiff) Panda and Kesar (defendants 8 
and 4), Ganesb, Mahesb, Jugal and Kali sons 
of appellant 2 substituted on his death in 
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his place. Besides the adoption of the above 
Hindu social and religious usages as spoken 
to by the witnesses examined in the case, 
we have strongest evidence afforded as to 
the complete Hinduisation of the parties by 
the fact that at the stage of framing of 
issues and till almost the very last stage of 
the suit both parties asserted that they were 
Hindus, the only difference being as to whe¬ 
ther Mitakshara or Dayabhag school of law 
would govern the question of inheritance at 
issue. The amendment was an afterthought 
and not bona fide. With regard to the cor¬ 
rectness of the first statement, defendant 1 
deposes : 

“I got the written statement by Bamesh Babu. 
I told him that we are governed by the Santal cus¬ 
tom. I cannot say what he wrote. I am illiterate.” 

No reliance can be placed upon this evidence 
which by necessary implication denotes that 
the pleader concerned in drafting the written 
statement went against the positive instruc¬ 
tions of his client. It is also asserted by the 
defendant that on the death of a male holder 
of a property, his widow succeeds and her 
right is a limited one as it is in Hindu law. 
This evidences a departure from the rule of 
agnatic succession in their non-Hindu period. 
The plaintiff has exhibited a judgment in 
which the right of a female to succeed in 
preference to the agnates was upheld, while 
the defendants have adduced no evidence 
whatsoever to show that in a case of disputed 
succession, agnatic rule has been recognised 
by Court. Both the Courts have concurrently 
found that succession by females such as 
widow, daughter and daughter’s daughter is 
a well established rule amongst them. This 
militates against the defence case of agnatic 
rule of succession. This rather proves com- 
plete Hinduisation of the clan. I cannot view 
this rule of succession as a survival of their 
old custom. Either it is a customary rule of 
succession or a rule of Hindu law. It is 
more probably the latter when judged with 
other Hindu social customs and usages 
adopted by their community. Their plead¬ 
ings denote their consciousness of their 
Hindu status. It has been brought to our 
notice that according to Manbhum settle¬ 
ment report by far in majority of Santala 
have been recorded as Hindus. In this state 
of pleadings of the parties and the evidence, 

I agree with the finding of the learned 
lower appellate Court that the parties are 
Hindus and in matters of inheritance and 
succession they are governed by Hindu law. 
The defendants having abandoned their 
defence as to their being governed by the 


Dayabhag school of BUndu law as against 
the Mitakshara school, and there liing abso- 
lately no evidence in support cA such a plea, 
and the evidence as to Mitakshara school 
prevailing amongst the community being 
completely one sided, make it perfectly 
clear that the Mitakshara school of law 
governs the parties in matters of inheritance 
and succession. That being so, the plaintiff 
is an heir according to s. 2 of Act 2 [ii] of 
1929. Mr. B. 0. De has contended that even 
though it be held that the parties bad been 
converted into Hinduism, the Hindu Law of 
Inheritance (Amendment) Act, 1929 (Act 2 
[li] of 1929), will not apply to the case as 
the Act applies only to Hindus and not to 
those who are only converts. But sub-s. ( 2 > 
of s. 1 of the Act is a complete answer to 
this contention. The sub.section reads: 

"It extends to the whole of British India, inolud- 
ing British Baluchistan and the Santhal Parganas, 
but it applies only to persons who but for the pass¬ 
ing of this Act, would have been subject to the law 
of Mitakshara in respect of the provisions herein 
enacted and it applies to such persons in respect 
only of the property of males not held in copar¬ 
cenary and not disposed of by will.” 

In view of the finding that the parties are 
governed by the Mitakshara school of Hindu 
law in matters of inheritance and succession, 
they come clearly within the meaning of 
“person who but for the passing of this Act, 
would have been subject to the law of Mitak- 
shara.” I have, therefore, absolutely no 
doubt that the Mitakshara school of Hindu 
law as modified by the provisions of Act 2 
Cll] of 1929 (Hindu Law of Inheritance 
(Amendment) Act, 1929) governs the present 
case and the plaintiff, therefore, has a pre¬ 
ferential claim as heir of Ohota Manjhi to 
the property in dispute, and is, therefore, 
entitled to declaration of title to and reco¬ 
very of possession of the property in dispute. 
In this view of the matter, the question of 
the validity or otherwise of the deed of gift 
Ex. A executed by the plaintiff’s vendor in 
her favour in respect of a part of the pro- 
perty does not arise for consideration. It 
may be noted as well that I entirely agree 
with the Oourts below that the defendants 
have failed to establish that agnatic rule of 
succession still survives among the parties. 

I would, therefore, uphold the decision of 
the learned Subordinate Judge and dismiss 
the defendant’s appeal with costs. 

Fazl Ali C. J.—In view of the pleadings 
of the parties as they originally stood and 
the findings arrived at by the Courts below 
which are based on the evidence adduced in 
tbifl case, I agree that the view taken by the 
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Ck>urts below is correct and the appeal 
should be dismissed with costs. 

v.w./d.H. Appeal dismissed. 


[Case No. 90.] 

A. I. R.'(33) 1946 Patna 22S 

Meredith and Ray JJ. 

Hamoharitar Sao and another — 

Defendants — Appellants 

V. 

Bawan Prasad Singh and others — 

Plaintiffs — Bespondenis. 

Appeal No. 69 of 1942, Decided on 30th October 
1946, from original decree of Sub-Judge, Patna, 
D/- 11th May 1942. 

(a) Civil P. C. (1908), O. 34, R. 1 — Proper 
parties — Whether suit can proceed in the 
absence of — Test — On facts held suit was 
bad for defect of necessary parties. 

In order to decide whether a suit can proceed in 
the absence of certain proper parties two tests have 
been laid down : (1) can the rights of the parties 
on the record be fully determined in their absence; 
and (2) can that determination be made necessarily 
afieoting the rights of those absent : ('22) 9 A.l.R. 
1922 Pat. 651, Rel. on. [P 227 C 1] 

J3 owned 16 annas interest in a certain mouza. 
Be executed ijara (usufructuary mortgage) of his 
interest in the mouza in favour of R for Ks.l7,000. 
Subsequent to the execution of the mortgage B 
sold hU eight annas interest in the mouza to D. 
In the sale deed there was a clear provision that 
the vendee D was to redeem the ijara and out of 
the sale consideration a sum of Rs. 17,000 was left 
with Dior redemption of the ijara. In a suit brought 
by B against JH alone without impleading D for 
redemption of the ijara it was contended by R the 
mortgagee, that the mortgage being indivisible and 
incapable of redemption piecemeal the suit was 
bad for non-joinder of D as be was the owner of 
half the equity of redemption : 

Held that the effect of the recital in the sale 
deed in favour of D was to make him a necessary 
patty and not merely a proper party whichever of 
the two tests was applied. The suit was, therefore, 
bad for defect of necessary parties : Case law re¬ 
ferred. [P 227 C 1; P 228 C Ij 

CPC ^ 

^44) ChiUley, O. 84, B. 1, N. 0. Pt. 8. 

*41) Mullft, Page 1068, Ft. (o). 

(b) Deed—Consideration — Burden ol proof 
— Definite and clear receipt of consideration 
in bandwfltine of each of several executants in 
presence of Sub-Registrar — Onus is strongly 
upon executants to show non-receipt. 

In a registered doeoxneDt executed by several 
persons where there is a definite and clear receipt 
in the handwriting of each of the executants In 
the presenoe of the Sub*Registrar that they have 
received a certain amount of money as part of the 
consideration in cash, a strong onus is placed upon 
the executants to show that they did not in fact 
receive the money. (Upon consideration of all 
evidencOj oral and documentary, held that entire 
oo^deration was paid to the executants.) 

[P 228 C 2] 

(Tendency of some Courts to come to finding 
slap in the face of the recitals in registered docu¬ 


ments and admissions definitely made in writing, 
merely upon the basis of oral evidence of doubtful 
character deprecated.) [P 280 C 1] 

(c) Res judicata — Matter directly and sub¬ 
stantially in issue — Court in previous suit 
merely expressing opinion on certain matter 
but no definite finding—Opinion not necessary 
for decision of that suit—Finding cannot ope¬ 
rate as res judicata. 

If a question is decided which is raised by the 
pleadings and if both parties have invoked opi¬ 
nion of the Court the decision would operate as res 
judicata. But a matter directly and >substantially 
in issue cannot be said to have been heard and 
finally decided unless the finding on the issue was 
necessary for the decision of the suit : (*80) 17 
A. I. R. 1930 Pat. 71, liel. on. [P 281 C 1] 

The mortgagors executed an ijara of their inter* 
est in a certain mouza in favour of the mort¬ 
gagees for Rs. 17,000. Out of this consideration 
Ks. 13,000 were to be paid to a third party and 
the mortgagors admitted before the Sub-Registrar 
having received the balance of Rs. 4000. Bimul* 
taneously with the ijara, the mortgagors executed 
another simple mortgage in favour ol the same 
mortgagee for Rs. 2000. In the suit on the latter 
bond filed by the mortgagees the Court, while 
deciding that the consideration of Rs. 2000 had 
not been received by the mortgagors expressed an 
opinion and incidentally held that the mortgagors 
bad not received Rs. 4000 out of the consideration 
of the ijara, but no issue was framed regarding 
this in that suit. In a suit by the mortgagors for 
redemption of the ijara they claimed that they 
bad not received Rs. 4000 out of the cocsideration 
and raised a plea ol res judicata based on the 
finding in the suit on the simple mortgage ; 

Held that though in the earlier suit the opiniOD 
was expressed, it was merely because the evidence 
regarding Ks. 4000 was considered as being rele¬ 
vant to the determination of the question of the 
payment of Rs. 2000, but this was not directly and 
substantially in issue and there was no definite 
finding about the payment of Ks. 4000 which could 
in any event operate as res judicata as the question 
was quite foreign and was not necessary to the 
determination of tbe earlier suit : (*32) 19 A.l.R. 
1982 P. C 50 ; (‘24) 11 A. I. R. 1924 P, C. 144 
and CS?) 24 A. I. R. 1987 Mad. 114, Disting.; 
(^80) 17 A. I. R. 1930 Cal. 47. Be/. [V 230 C 1, 2] 
C. P. C. — 

(*44) Cbitalcy, 8. 11, N. 13. 

(*41) Mulla, Page 41, Note ^'Matter coUaterally 
.... ID issue.*’ 

N. Mitter and A jit Kumar Hitter — 

for Appellants. 

Sarju Prasad^ Ouneshwar Prasad aiCd Dine^ 
shwar Prasad — for Reapoodents. 

Meredith J« — This appeal is by defen- 
dante, and arises out of a suit for redemp¬ 
tion of a usufructuary mortgage (ijara). Tbe 
plaintiffs-respondeDts and their ancestor 
Madho Prasad Singh owned the 16 annas 
milkiat interest in Mouza Gangapore Pakri 
alias Barbibigba, Tauzi No. 12769, in the 
Patna District. On 22nd July 1925, they exe¬ 
cuted an ijara of tbe 16 annas in favour of 
the appellants Bamcharitar Sao and Bam 
Cbander Sao for nine years, 1888 to 1841 
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Fasli (1926 to 1934), the mortgage being for 
a sum of Rs. 17,000 and there being the usual 
provision that the mortgagees would enjoy 
the usufruct in lieu of interest. The bond 
was executed, according to the plaintiffs, for 
payment of a sum of Rs. 13,000 to one Deo 
Narain Singh and Rs. 4000 to one Ram 
Narain Singh who had transferred to the 
plaintiffs his 3 annas share of the milkiat. 
The bond was duly registered, and the 
plaintiffs admitted before the Sub.Registrar 
the receipt of the Rs. 4000, but not of the 
Rs. 13,000 which was subsequently admitted¬ 
ly paid to Deo Narain Singh and a receipt 
was taken. 

The plaintiffs brought the suit on the al¬ 
legation that in fact the Rs. 4000 was never 
paid. The defendants, therefore, enjoyed the 
possession of a proportionate share of the 
property to which they were not entitled, 
and the usufruct of this share amounted to 
a sum sufficient to discharge the entire 
mortgage and to leave a sum of Rs. 158 due 
to the plaintiffs, which they also claimed. 

The defence was, first, that the whole 
consideration including the Rupees 4000 had 
been paid. Admittedly, Rs. 13,000 was paid 
to Deo Narain Singh on 27th August 1925, 
and the receipt (Ex. M) was taken. As for 
the Rs. 4000 that was brought to the regis¬ 
tration office with a view to making the 
payment in the presence of the Sub-Regis¬ 
trar ; the latter said he could not spare time 
for the money to be counted in bis presence. 
It was, therefore, counted and made over 
in his verandah, and he subsequently en¬ 
dorsed the receipt written out by the plain¬ 
tiffs upon the bond. 

Secondly, the defendants contended that 
the suit was bad for non-joinder of necessary 
parties. It was admitted that on 26 th 
November 1927, by the sale deed (Ex. G) 
6 annas interest in the village, that is to 
say, an eight annas share of the equity of 
redemption, was transferred to certain per¬ 
sons under a sale deed (Ex. g). These per¬ 
sons were Dukhan, Gopal Das, Damri, 
Bandhu, Mangar, Manikchand and Lachb- 
man. The plaintiffs filed ladavi deeds 
executed by Dukhan and Gopal Das, but 
Damri, Bandhu and Manikchand were still 
in possession of their interest, and Lachhman 
had transferred his to a third party, who 
like these vendees was not impleaded. The 
mortgage being indivisible and incapable of 
redemption piecemeal, these persons were 
necessary parties. 

The learned Subordinate Judge held that 
<the plaintiffs’ case was true. The suit should 


A. I. R. 

not fail by reason of the defect of parties, 
and be, therefore, gave the plaintiffs a 
decree, directing, however, that a fresh 
account should be taken as the plaintiffs’ 
account set out in the plaint was not correct. 

Three questions have been argued before 
us : first, the question whether the plaintiffs’ 
vendees were necessary parties; second, 
whether the Rs. 4000 was actually paid, 
and, third, whether it must be held upon 
the principles of res judicata that the Rs. 4000 
had not been paid. The last question was 
raised in view of the fact that on the same 
day the ijara bond (ex. a) was executed, a 
simple mortgage bond was also executed by 
the plaintiffs in favour of the defendant 
for a sum of Rs. 2000. On this bond the 
appellants brought a suit in the year 1932. 
That suit was dismissed on a finding that 
the RS. 2000, the consideration of the simple 
mortgage bond, had not been paid, and in 
deciding that case the trial Court incident¬ 
ally held that the sum of Rs. 4000 on the 
ijara had also not been paid. The judgment 
in that case was in 1934. An appeal was 
made to the District Judge and failed in 
1935, and subsequently a second appeal was 
dismissed by the High Court. 

I shall consider these three questions in 
turn. For the appellants reliance is placed 
on Girwar Narain Mahton v. Mt.Makbu- 
nessa (l P.L.J. 468^) in which it was held that 
a mortgage being indivisible if all persona 
interested therein are not made parties the 
suit must fail having regard .to the provi¬ 
sions of o. 34, R. 1 , Civil P. 0., to which the 
provisions of O. 1, R. 9 must be regarded as 
subordinate. This decision, however, was 
reviewed by a Bench of this Court in Sital 
Prasad Ray v. Asho Singh (2 Pat. 176®). 
In that case the learned Judges held that 
O. 1, R. 9 was not subordinate to O. 34, B. 1, 
but that the effect of considering both 
together, so far as mortgages were concerned, 
was that, 

“all persons whose tights and interests may be 
adjadicated upon and determined in the suit ought 
to be added as parties but failuie to add one or 
more such persons should not have the effect of 
defeating the suit if the Couit, in their absence, 
can deal with the matters in controversy so far as 
regards the rights and interests of the patties 
actually before it. Whether the Court can do so or 
not mast depend upon whether the presence of 
those not added is essential to enable the Court to 
adjudicate on the rights and interests of Jhosa 
actually before it. It is a fundamentid rule of 
procedure that the Court cannot, by its decree, 

1. C16) 3 A.I.R. 1916 Pat. 310 : 1 Pat. L. J. 468 : 

36 I. C. 542. 

2. (’22) 9 A. I. R. 1922 Pat. 651 : 2 Pat. 176 ; 69 

I. C. 677 : 4 P. L. T. 698. 
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aSeot the rights of those who are not parties to the 
suit. If, therefore, no deoree can be passed without 
afieoting the right of absent parties the suit cannot 
proceed in their absence and should be dismissed.** 

It will be apparent that two tests have 
been laid down as to whether the suit can 
proceed in the absence of certain proper 
parties: (l) can the rights of the parties on 
the record be fully determined in their 
absence, and (2) can that determination be 
made necessarily affecting the rights of those 
absent. In my opinion, whichever of these 
tests be applied to the present case the 
result is the same. The absentees are neces¬ 
sary parties, and not merely proper parties. 
The reason for this is that in the sale deed 
of 26th November 1927 (Ex. G) there was a 
clear provision that the 8 annas vendees 
were to redeem the ijara (as well as the 
simple mortgage) and the sum of Bs. 19,564 
out of the consideration was left in their 
custody, for that purpose, that is to say, 
B8. 17,000 for redemption of the ijara and 
B8. 2664 for redemption of the simple mort¬ 
gage with interest. Not only that, but the 
vendees executed a security bond (Ex. B) on 
the same date in respect of this sum of 
Bs. 19,564 and also an additional sum of 
Bs. 8000 and odd which was left in the 
vendees’ custody out of the consideration. 

The effect of this is, in my opinion, to 
make the vendees necessary parties, What 
would the position be if they had been 
impleaded ? We do not know what their 
attitude might have been; though it may be 
observed that one of the vendees Lachhman 
was examined by the appellants and he 
Bupported their case, stating that the whole 
E8. 17,000 was left with them and there was 
a clear understanding that they were to pay 
Bs. 17,000 to redeem the ijara. It might well 
have been then, if these j^orsons bad been 
impleaded, that some of the mortgagors as 
parties would admit receipt of the full con¬ 
sideration. In the circumstances, the charac¬ 
ter of the suit would have been largely 
changed, and the defendants, that is to say, 
the present appellants, would have been in 
a very much stronger position. Indeed, it is 
difficult to see how the suit for redemption 
could have succeeded without payment of 
the full R8.17,000, the mortgage being indivi- 
Bible and incapable of redemption piecemeal; 
nor could the Court have allowed one part 
to be redeemed upon one basis and another 
part to be redeemed on a different basis. 
Thus, it is apparent that the position of the 
defendants may well have been prejudiced 
•by the plaintiffs' failure to implead these 


people. Let us apply the second test. It is 
quite true that the only question before the 
Court was, what are the rights and liabilities 
as between the mortgagors and the mort¬ 
gagees. But the decision if the suit is decreed 
would put an end to the mortgage, and no 
further rights could remain in the plaintiffs’ 
vendees as against the mortgagees. As I 
have said, we have no means of knowing 
what the case of these vendees might have 
been bad they been impleaded. They might 
have admitted that the entire Bs. 17,000 was 
payable, but it is also conceivable, to take 
an extreme case, that they might have 
pleaded that the entire mortgage had been 
redeemed by them according to their con¬ 
tract and that nothing was due. Thus, it is 
conceivable that had they been parties they 
could have obtained a more favourable 
result than the plaintiffs have done, that is 
to say, it is possible that the position of the 
absentees vis^a-vis the mortgagees may have 
been prejudicially affected by the failure to 
implead them. They are left, as a result of 
the suit, if it succeeds with no remedy 
against the mortgagees. 

It is no answer to say that for their right 
against the mortgagees is substituted a right 
against the plaintiffs. They were entitled as 
holders of part of the equity of redemption 
to a specific right against the mortgagees. 
That right has been taken away. A right 
against the plaintiffs is not the same right. 
The plaintiffs, for examjde, might be men of 
straw. The vendees might as a result of the 
suit be called on to ])ay a share of costs 
which they could have avoided bad they 
been impleaded. Moreover, in any event 
they are driven to a second and unnecessary 
suit against the plaintiffs. Had they been 
parties to the redemption suit they would 
have been entitled to a decree for join? ix)3. 
session with the plaintiffs, whereas, as it is, 
possession of the IG annas interest has gone 
to the plaintiffs. 

The omission of the plaintiffs to implead 
these vendees must have been deliberate, 
and, in my opinion, they cannot bo iHsrmit- 
ted to prejudice their position by omitting 
to implead them. 

Mr. Sarju Prasad for the respondents has 
cited several rulings. Ho relies mainly on 
the decision of the Privy Council in Yadalli 
Beg V. Tuharam (48 Cal. 22.^) In that case it 
was certainly laid down that any one of the 
mortgagors may redeem the entire mortgage 
unless something has happened to extinguish 

37"['"21) 8 A. I. B. 1921 P.C. 125 : 48 Cal. 22 : 16 
N. L. B. 164 : 47 I. A. 207 : 67 I. C. 636 (P.C.). 
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it; but it was added that this must be sub¬ 
ject to safeguarding the rights of any other 
persons also entitled to redeem and, more, 
over, the qi^estion of the necessity or other¬ 
wise of impleading those persons in the suit 
was not dealt with. 

Nest, reliance is placed on a decision of 
this Court in Mt. Waleyatunnissa Begam 
V. Mt. Ghalakhi (lO Pat. 34r‘). That, how¬ 
ever, was a suit by the mortgagee, and the 
decision was based on the principle that it 
is sometimes possible for the mortgagee to 
split the mortgage by giving up part of his 
claim. But it is one thing to hold that a 
mortgage can be enforced in part in the 
absence of certain of the mortgagors, and 
quite another thing to hold that a mortgage 
can be redeemed in the absence of certain 
of the mortgagors. It is perhaps significant 
that the Transfer of Property Act in S. 60 
provides that one mortgagor cannot redeem 
his own share, except only in the one limited 
case referred to in the proviso, where the 
mortgagee has purchased part of the interest 
of the mortgagor. 

Reliance is also placed on Muhammad 
Yunus V. Champamani Bibi (18 Pat. 141®), 
but that was also a suit by the mortgagee, 
and takes us no further than the case just 
previously referred to. 

Lastly, reliance has been placed upon a 
decision of Sir Fazl Ali, sitting singly, in 
Narain Pandey v. Surajbhan Lai (A. I. R. 
1937 Pat. 414°). That case follows 2 Pat. 176.* 
The decision, moreover, proceeded on the 
basis that in fact no defect of parties had 
been established, though no doubt there were 
observations on the point under considera- 
tion. 

In my opinion, none of these cases help 
the respondents. I hold that the suit was 
bad for defect of necessary parties. No 
doubt, in ordinary circumstances it would 
be desirable to give the plaintiffs an oppor¬ 
tunity under 0. 1, R- 10i Civil P. C., to im- 
plead the absentees; obviously there is no 
question of limitation. Having regard, how¬ 
ever, to the finding of fact at which I am 
about to arrive on the question of payment, 
I consider that no useful purpose would be 
served by a remand. It would only promote 
unnecessary and undesirable litigation. 

I turn now to the second question : was 
the Rs. 4000 paid ? I would like to point out, 

4 . (’31) 18 A. I. R. 1931 Fat. 164 : 10 Pat. 341 : 
132 I. C. 100. 

5. (’39) 26 A.I.R. 1939 Pat. 49 : 18 Pat. 141 : 179 
I. C. 549. 

6. (’37) 24 A. I. B. 1937 Pat. 414 : 69 I. C. 897. 


in the first place, a thing not noticed by the 
learned Subordinate Judge, that the onus 
was on the plaintiffs to prove non-payment. 
The document (Bx. A) contained a recital 
that the Rs. 4000 bad been paid before execu¬ 
tion. That was admittedly not correct, and 
thereby the initial onus was no doubt dis- 
charged. But independently of that the 
plaintiffs, each one of them, endorsed in hia 
own writing upon the bond receiptof Rs. 4000, 
in the presence of the Registrar and a wit¬ 
ness. Having given a receipt, it would be 
for the plaintiffs to show that that receipt 
was not what it purported to be. The course 
adopted was, in fact, somewhat remarkable 
and, in my opinion, significant. At the time 
of registration which was on 25th July 
“Received rupees four thousand only” was 
first endorsed on the bond, as is usual, by 
one of the plaintiffs, Bawan Prasad Singh. 
The Sub-Registrar thereafter proceeded to 
endorse the admission of execution, and he 
then noted the receipt of Rs. 4000 as part of 
the consideration money admitted by all the 
above eight executants. And next appears a 
separate endorsement for each one of the 
eight, including again Bawan Prasad Singh 
in which each has written separately with 
bis own pen “Received rupees four thousand 
only,” and then at the bottom of that there is 
the signature of the Sub-Registrar, Mathura 
Prasad, who could not be examined as he 
was dead at the time of the suit, and of a 
witness Jhagru Mahraj. There is thus a defi¬ 
nite clear receipt in the hand-writing of each 
of the plaintiffs made in the presence of the 
Sub.Registrar and a witness. Clearly (his 
places a strong onus on the plaintiffs to 
show that they did not in fact receive this 
money. This question of onus is important, 
because the learned Subordinate Judge has 
found, and indeed it is quite clear, that 
practically all the oral evidence on both 
sides is unsatisfactory. The learned Sub¬ 
ordinate Judge found none of the plaintiffs’ 
witnesses impressive and regarded their evi¬ 
dence with suspicion, with the exception of 
one who, he said, had not been shown to be- 
connected with the plaintiffs; but he omitted 
to notice that this one was Jhagru MahrajV 
the very person who had witnessed the 
receipt written out by the plaintiffs. 

Though the oral evidence was not satis¬ 
factory, the documentary evidence taken 
into consideration with the circumstances 
leaves in my mind no doubt that the money 
was actually paid. Apart from what I have 
already noticed with regard to Ex. A, and to 
which I would add that if the endorsement 
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of receipt of Rs. iOOO did not mean actual 
receipt but ivas only a formal matter, one 
would have expected a receipt for Rs. 17,000 
to be written out, there are a number of 
other documents illustrating the plaintiffs’ 
subeequent conduct. First of all, there is 
Ex. O. On 16th March 1926, the appellants 
got their names recorded in Register D on the 
strength of this ijara. No objection was put 
forward by the plaintiffs. There was no as¬ 
sertion then that they had not received the 
Rs. 4000. 

1 have already mentioned that the sale- 
deed (Ex. G) contains a clear recital that the 
whole of Rs. 17,000 was due to the defendants 
and was left with the vendees for paying off 
ijara, and a security bond (Ex. B) was also 
executed. On 7th May 1928, Ex. H was exe- 
cuted by the plaintiffs upon receipt of the 
balance of Rs. 8000 odd of the consideration 
which had been left for subsequent payment. 
This document is a discharge of the security 
bond, and deprived the plaintiffs of the fur¬ 
ther use of that security. One would cer¬ 
tainly expect that, if Rs. 4000 extra still 
remained with the defendants, the plaintiffs 
would have insisted on maintaining the 
security bond, or would certainly have made 
some reference to the fact in Ex. H. On the 
contrary, however, there is not only no re¬ 
ference, but the plaintiffs expressly recite 
that now not a single shell out of the con¬ 
sideration of the sale-deed remains due to 
them. 

That was the conduct of the plaintiffs in 
the year 1926. What was their conduct in 
1980? It so happened that in 1929 the pre¬ 
sent appellants brought a money suit against 
one of the plaintiffs. Bawan Prasad Singh. 
That suit was decreed on compromise on 
20th January 1930: see decree Ex. d. In that 
compromise the plaintiff accepted liability 
for the entire amount due under the decree, 
and no reference whatever was made to a 
sum of R8.4000 remaining due to him in the 
defendants' hands, upon which he could 
have claimed a set-off. 

Now let us see what happened in the year 
1981. In that year on 20tb March a partition 
deed (Ex. l) was executed by the plaintiffs. 
Incidentally this mauza of Barbibigha was 
partitioned. There was no reference there 
also to the claim for Rs. 4000. 

In this year also one of the plaintiffs' 
vendees Lachbman sold his interest to a 
third person by the sale-deed. Ex. G (l), dated 
22nd December 1981. Whatever may ^ said 
of the plaintiffs, they were not parties to 
this transaction, and there was no re^on 
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why any pretence should be kept up, yet 
there is a recital in the document that it 
was necessary for the vendees to pay the 
sum of Rs. 17,000 which was due on the 
ijara, and, therefore, Lachbman left with 
his vendee the proportionate share of that 
amount for payment on the ijara. 

I have referred to the ladavi deeds exe¬ 
cuted by two of the vendees. These are 
Exs. 5 and 5 (a), the plaintiffs' documents. 
It is pointed out that they contain recitals 
that Rs. 13,000 had to be paid on the ijara. 
That is true, but it must be remembered 
that these deeds were executed in the year 
1936, that is to say, after the decision in the 
suit upon the simple mortgage bond, and 
yet even then the documents contain a clear 
recital that the sum of Rs. 19,564 had been 
left with the vendees for payment to the 
mortgagees. It is perfectly clear in view of 
all this that actually the entire amount of 
Rs. 17,000 was left with the vendees for pay¬ 
ment upon the ijara. Had the plaintiffs' 
case been true, there could have been no 
reason for this. The explanation put for¬ 
ward for the plaintiffs is that the deeds were 
all prepared with these recitals to make 
them agree with the z^ara bond. Lachbman, 
one of the vendees, says that that is not 
the case. It was left because the vendees 
were directed by the plaintiffs to pay not 
RS. 13,000, but Rs. 17,000 to the mortgagees. 
Apart from that, the plaintiffs' attempted 
explanation appears to be ridiculous. Had 
they not received Rs. 4000, there was no 
reason whatever why they should have sub¬ 
sequently wanted to hush up the fact. On 
the contrary, they would be anxious to as¬ 
sert the fact from the beginning, and secure 
recitals in documents to support their story. 

Upon the basis of all this evidence I have 
no doubt that the entire consideration was 
paid. The plaintiffs have really nothing to 
discharge the onus which, as I have said, was 
upon them. The evidence is all to the con- 
trary. It is pointed out on behalf of the res- 
pondents that Rs. 4000 was payable to Bam 
Narain for paying off one Surajmal. In 
fact, however, Surajmal was never paid in 
cash and eventually, on 23rd April 1926, the 
plaintiffs executed a bond (Ex. S) in his 
favour. This, it is argued, shows that the 
plaintiffs could not have received the money. 
There is, however, an alternative explana¬ 
tion which seems to me equally possible, 
namely, that the' plaintiffs having received 
the money had spent it for some other pur¬ 
pose, and so bad to find another means of 
satisfying Surajmal. What does seem to me 
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significant is that, though Ex. 3 is a very 
long document containing full recitals about 
everything material, there is not one word 
to the effect that the plaintiffs were unable 
to pay as they had not received Rs. 4000 on 
the ijara which they had expected. It is 
merely stated that the plaintiffs find them¬ 
selves unable to pay, which seems to me to 
suggest rather that they had spent the 
money. 

It is quite true that it has been held that 
the Rs. 2000 on the simple mortgage was 
not paid, but the evidence with regard to 
payment of the two sums was quite diffe¬ 
rent. It was the appellant's case that the 
Rs. 4000 bad actually been brought to the 
registration ofiice, shown to the Sub-Begis- 
trar and counted near him, if not in his 
presence. The receipt had been taken in 
the presence of the Sub-Begistrar, and be 
had attested it. There was none of these in 
the case of Rs. 2000 , which was said to have 
been paid elsewhere in different circum¬ 
stances. 

In my view the tendency of some Courts 
in this country to come to findings slap in 
ithe face of the recitals in registered docu. 
ments and admissions definitely made in 
writing, merely upon the basis of oral evi¬ 
dence of doubtful character, is to be depre¬ 
cated. I hold that the consideration of 
Rs. 4000 was paid. 

There remains the question of res judi¬ 
cata. Admittedly, no issue with regard to 
the payment of the Rs. 4000 was framed in 
the previous suit, nor apparently was any 
such question raised in the plaint. The 
pleadings have not been filed nor the memo¬ 
randum of appeal. We have merely got the 
summary of the plaint in the judgment. 
According to that summary, the plaintiffs 
(the present appellants) never raised any 
question as to whether the Re. 4000 had or 
bad not been paid. 

It is true that an opinion on the point 
was expressed in the previous case, but that, 
I think, was merely because the evidence 
regarding the Rs. 4000 was considered as 
being relevant to the determination of the 
question of the payment of the Rs. 2000 . It 
was no doubt relevant evidence, but it was 
not, to quote the words of S. 11, Civil P. 0., 
“directly and substantially in issue.” 

Though no such issue was framed, the 
trial Court perhaps expressed itself some¬ 
what more definitely on this question than 
was necessary, but the appellate Court was 
more careful. The learned District Judge 
was careful to come to a definite finding 
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only with regard to the question actually 
before him, namely, the payment of the 
Rs. 2000 . He expressly decided only that 
point. No doubt, he made observations 
upon the other point and even expressed 
an opinion, but we are not concerned 
with his observations, only with his find- 
ing, and there is, as I read his judgment, 
no definite finding upon the payment of the 
RS. 4000 which could in any event become 
res judicata. 

Even if he had come to a finding, I still 
do not think that it would amount to res 
judicata, because it was a question foreign 
to the suit and unnecessary for decision, and 
upon which the plaintiffs did not invite 
decision. If the trial Court decided it, it went 
unnecessarily out of its way to do so. It 
was not a question which was so connected 
with the question in issue that the decision 
upon one must necessarily determine the 
decision upon the other. As I have said, the 
story and evidence with regard to the pay¬ 
ment of the two sums were entirely diffe¬ 
rent, and the case with regard to the 
payment of the Rs. 2000 was undoubtedly 
much weaker than that with regard to the 
payment of the Rs. 4000. It would be per- 
fectly possible to hold, without inconsistency, 
that the rs. 2000 had not been paid, while 
the Bs. 4000 had. It is perfectly obvious, 
therefore, that the question with regard to 
the Bs. 4000 was not necessary for deoi- 
sion. 

Mr. Sarju Prasad has cited a number of 
rulings on the question of res judicata, but 
in my opinion none of them helps him. The 
first is a Privy Council decision in Sri Sri 
Sri Krishna Chandra Oajpati Narayana 
Deo V. Chella Bammanna (36 C.W.N. 366^), 
but what was laid down therein was merely 
that if both parties choose, without protest, 
to put in a question in issue and invite a 
decision, that decision will be res judicata. 
That is certainly not the case here. 

Next cited is another Privy Council case, 
Midnapur Zamindary Co., Ltd. v. Naresh 
Narayan Boy (61 I. A. 293®), but there 
again the basis of the decision on the ques¬ 
tion of res judicata was that the party who 
subsequently argued that the decision of the 
issue in question was unnecessary, had pre¬ 
viously expressly invited the Court to 
decide that question, by making it a ground 
of appeal. __ 

7. (’32) 19 A.I.R. 1932 P.C. 60 : 136 LO. 412 : 86 
C.W.N. 366 (P.C.). 

8 . (’24) 11 A.I.B. 1924 P.C. 144 : 51 Cal. 631: 61 
I.A.293 ; 80 I.O. 827 (P.O.). 
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Mr. Sarjn Prasad has also cited a single 
Judge case, where the question has been 
discussed at considerable length, namely, 
Kotayya v. Subbaya (a.i.r. 1937 Mad. 114®). 
There again, however, stress is laid on the 
fact that the decision operates as res judi¬ 
cata against the person who has himself 
invited, the Court to decide the point. It 
would perhaxa be more correct to describe 
it as estoppel by judgment. 

The next case cited is Abdul Gani v. 
Nabendra Kishore May (57 cal. 258’®). 
There it is pointed out that a matter may 
be directly in issue, though it is distinct 
from the subject-matter of the suit. That 
may be so, but it takes us no further in the 
present case. 

Lastly, Mr. Sarju Prasad relies on a 
decision of this Court in Sakaldip Singh v. 
Imrit Barhi (10 P. L. T. 630”). Therein the 
whole question is elaborately discussed by 
Obatterji J. and, if I may say so with res- 
pect, I entirely agree with his views, but I 
do not think they help the respondents. On 
the contrary, the case is definitely against 
Mr. Sarju Prasad’s contention. It is no 
doubt, laid down that if a question is 
decided which has been raised by the 
pleadings and if both parties have in¬ 
voked the opinion of the Court, the decision 
would operate as res judicata. But the 
learned Judges are careful to add that a 
matter directly and substantially in issue 
cannot be said to have been heard and 
finally decided, unless the finding on the 
issue was necessary for the determination of 
the suit. I have already held that in the 
case before us no determination of that 
question was necessary for the decision of 
the previous suit. 

To the same effect was a subsequent ob¬ 
servation of his Lordship that judgment 
operates by estoppel as regards all the find- 
ings which are essential to sustain the judg¬ 
ment. Applying that test also, there is no 
res judicata in the present case. A useful 
test is prescribed as to whether a finding is 
necessary, namely, whether an appeal would 
lie on the point. Applying this test also, 
there is no res judicata in the present case. 
There could be no appeal on any finding 
with regard to this question which was 
quite extraneous to the suit and which was 
merely incidental. 

9. (’87) 24 A.l.B. 1987 Med. 114 : 168 1.0. 806. 

10. (’80) 17 A. I. B. 1980 Cal. 47 : 57 Cal. 268 ; 
124 I.O. 161. 

11. (*80) 17 A. I. B. 1980 Fat. 71 : 120 I.O. 292 : 
10 F.L.T. 680. 


Lastly, S. 11 provides that for there to be 
any res judicata the parties in both suits 
must be litigating under the same title. It 
is admitted by Mr. Sarju Prasad that in 
the two suits with which we are concerned 
the parties were litigating under entirely 
different titles under two different bonds. 

In my view there is no question of res 
judicata in the present case. Upon the 
finding which I have arrived at that the 
entire consideration of the bond was paid, 
the suit as framed by the plaintiffs could 
not succeed. 

In the result, therefore, I would allow 
the appeal, and dismiss the suit with costs 
throughout. 

Ray J. — I agree. 

N.S./d.h. Appeal allowed. 
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Amir Mahton and others—Defendants 

— Appellants 

V. 

Sheopujan Missir and another. Plain, 
tiffs and others, Defendants — 
Respondents, 

Second Appeals Nos. 187 and 188 of 1944, 
Decided on 18tb September 1945, from decision of 
Sab-Judge, Sbahabad, D/. 24tb November 1943. 

(a) Evidence — Entries 5n public records — 
Chowkidari Assessment Register, entries in 
—-Genuineness. 

Where the entries in a Obowkidari Assessment 
Register are found to be otherwise genuine, the 
mere fact that the name of a person appears in 
the Register even after his dcotb, docs not neccs. 
saril; prove that the Assessment Register is not 
genuine. [P 233 C 1] 

(b) Civil P. C. (1908), S. 100 — Question of 
fact—Finding that parties are separate in 
status is one of fact. 

Where on a consideration of the entire evidence, 
the lower appellate Court comes to the finding 
that, though there is no partition by metes and 
bounds, there is a complete oesser of oommen- 
sality between the parties and the parties are in 
seperate possession as tenants-in-common, the 
finding is essentially a finding of fact and cannot 
be re-opened in second appeal. [p 233 0 1 ] 

C. P c ^ 

(’44) Chitaley, 8 s. 100 and 101 N. 86 . 

(’41) Mulla, Ss. 100 and 101 Page 870 Pt. (s). 

(c) Civil P. C. (1908), O. 7, R. 7; S. 96 — 
Claim for alternative reliefs—Decree not gran¬ 
ting either relief bot granting some other 
relief—Plaintiff can appeal. 

It is doubtful whether a general rule can be’ 
laid down that in all cases where an alternative 
relief has been granted, the plaintifl has no right 
of appeal for getting a decree for the other relief 
which he bad claimed in the plaint. [P 234 C 1] 
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Where a party claims recovery of possession of 
rdhan property or in the alternative, a mortgage 
decree by sale of the rahan property and obtains a 
simple money decree only, it cannot be said that 
he has succeeded in getting one of the two reliefs 
which he had claimed, as he had not stated in the 
plaint that be would be satisfied with a simple 
money decree. Hence an appeal against the decree 
lies : (’24) 11 A.I.R. 1924 Cal. 445, Disting. 

[P 234 C 1] 

Q _ 

(’44) Chitaley, O, 7, R. 7, N. 3 Pt. 17; S. 96. 
N. 6, Pt- 5. 

(’41) Mulla, O. 7, B. 7. P. 607; S. 96. P* 355- 

(d) Co«sharers—Alienee from one co-sbarer 

_Suit by, for possession against the other 

co-sharers—Form of decree—Decree for joint 
possession is proper- 

A mortgages certain property with possession to 
B. D is obstructed in taking possession byO where¬ 
upon B files a suit for possession impleading A and 
O. It is found that the property is the joint pro¬ 
perty of ^ and C. A decree for joint possession can 
be passed in favour of B and C, and the parties 
may be left to work out their rights inter se subse¬ 
quently in a suit for partition: (’20) 7 A-I-R. 1920 
All. Ill, Disting. [P 234 C 2] 

L. Jha^ B. N 4 Rai and Kailash Rai — 

for Appellants. 

TarTceshwar Nath^ J. N. Sahai^ Shambunath 
and Harians Kumar — for Bespondents. 

Das J — These two second appeals by 
some of the defendants arise out of two 
suits for declaration of title and recovery of 
possession in the following circumstances. 
Tulsi and Panohayan were two brothers. 
Defendants l to 5 were the sons of Tulsi, 
and are appellants in the two appeals. De. 
fendant 6. Mt. Batasia, was the widow of 
Panebayan, and Mt. Bipti (defendant 7) was 
the minor daughter of Panchayan. The 
plaintiffs-respondents—there are different 
plaintiffs in the two suits—claimed that Tulsi 
and Panohayan were separate in mess and 
business, and after the death of Panchayan, 
his widow, Mt. Batasia, came in possession 
of the properties left by him. She, for self 
and as guardian of Mt. Bipti, executed two 
rahan bonds in favour of the plaintiffs of 
the two suits—one of the documents being 
for a sum of Bs. 999, executed on 27th Fob. 
ruary 1939, and the other for a sum of 
Bs. 450, executed on 28th February 1939. 
Subsequent to the execution of the aforesaid 
mortgage bonds, there was a dispute be* 
tween defendants 1 to 5 on one side and 
defendants 6 and 7 on the other with the 
result that the plaintiffs, who wanted to 
cultivate the lands mortgaged to them, were 
• resisted by defendants l to 5. The plaintiffs, 
therefore, brought the two suits with regard 
to the lands mortgaged to them, and claimed 
the following reliefs : 


“On an adjadication of the plaintiffs’ title and 
want of title in defendants 1 to 5, possession over 
the rahan property may be caused to be delivered 
to the plaintiff and Bs. 100 may be awarded 
against defendants 1 to 5 by way of mesne profits, 
and orders for the recovery of future mesne profits 
may be passed. 

2. If, for any reason, possession cannot be deli¬ 
vered to the plaintiffs, then Bs. 999 principal and 
Bs. 81 on account of interest, total Bs. 1080, may 
be caused to be realised by the sale of the rahan 
property.” 

I have quoted the reliefs in extenso from 
the plaint in one of the two suits, because 
one of the points, raised in appeal, depends 
on the question as to whether the plaintiffs, 
respondents could prefer an appeal to the 
lower appellate Court after having been 
given one of the reliefs claimed by them. 
The defence of the appellants in the two 
suits brought against them raised several 
points with which we are not at present 
concerned. The main defence was that Pan¬ 
ebayan was all along joint with Tulsi, and 
with defendants 1 to 5 after Tulsi’s death. 
Panchayan continued to be the karta of the 
family, and after his death, defendants 1 to 
5 got the entire properties by the rule of 
survivorship. The appellants also alleged 
that Mt. Batasia was not the lawfully 
wedded wife of Panchayan. 

The trial Court found in favour of the 
appellants on the question as to whether 
Panebayan and Tulsi were joint or separate. 
He found that the plaintiffs had failed to 
prove that the two brothers were separate. 
On this finding, he held that Mt. Batasia, 
widow of Panchayan, had no interest of her 
own in the property of Panchayan, which 
she could transfer to the plaintiffs-respon- 
dents. The trial Court, however, gave a 
simple money decree in favour of the plain- 
tiffs against Mt. Batasia (defendant 6). The 
plaintiffs appealed, and the Court of appeal 
below found in favour of the plaintiffs on 
the question of separation of the two bro¬ 
thers, Tulsi and Panohayan. The learned 
Additional Subordinate Judge, who heard 
the two appeals, came to the finding that 
even though there was no partition by 
metes and bounds Tulsi and Panchayan 
lived separate, and there was a complete 
cesser of commensality between them. On 
this finding he gave the plaintiffs a decree 
for recovery of possession of the lands 
covered by the rahan deeds, jointly with 
defendants l to 5. It is against this decree 
in the two suits that the two appeals have 
been preferred by defendants l to 5. 

Learned counsel for the appellants has 
raised three main contentions. Furatly, he 
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has contendsd that the Court of appeal 
below has drawn a wrong inference of sepa. 
ration of the two brothers from the evidence 
in the record. The Court of appeal below 
has relied on the entries in the Gbaukidari 
Assessment Registers of the years 1926 and 
1927 (Exts. 8 series). These entries show 
that Tulsi and Panchayan were separately 
assessed to chaukidari tax. Learned counsel 
for the appellants has contended before us 
that these entries cannot be correct, inas* 
jmuch as Tulsi was dead before 1926. The 
mere fact that the name of Tulsi appears 
in the Chaukidari Assessment Registers, 
even after his death, does not necessarily 
prove that the Assessment Registers were 
not genuine. As a matter of fact, both the 
Courts below have come to the finding that 
these Assessment Registers were genuine, and 
bore the seal of the Subdivisional Magis¬ 
trate and the signatures of the punchas. It 
is contended that the entries in these 
Assessment Registers do not by themselves 
give rise to the inference that Tulsi and 
Panchayan were separate. The Court of 
appeal below has not, however, based its 
finding merely on the entries on these Assess, 
ment Registers. It has taken into considers, 
tion other evidence, such as, some of the 
rent receipts, which show payment of rent 
by Mb. Batasia, canal parchas showing pay. 
ment of water rate by Mt. Batasia and also the 
very significant fact that on 5th October 1936 
Mt. Batasia had executed a mortgage bond 
in favour of one Chandrika Mahton (Ex. 2). 
This last document shows that before any 
dispute broke out between the parties, 
Mt. Batasia had been dealing with the pro- 
petty separately, as though she bad inherited 
the property after her husband’s death. The 
Court of appeal below has also considered 
the oral evidence in the case, and has taken 
into consideration the circumstance in favour 
of the appellants to the effect that the lands 
which originaUy belonged to the family had 
not been subdivided on the spot. On a 
consideration of the entire evidence in the 
record, the Court of appeal below has come 
to the finding that though there was no 
partition by metes and bounds, the evidence 
and circumstances of the case satisfactorily 
establish the fact that Tulsi and Panchayan 
were separate, and there was a complete 
cesser of commensality between them : they 
were in separate possession as tenants-in. 
common. This finding arrived at by the 

g urt of appeal below is essentially a find- 
j of fact, and cannot be re-opened in second 
. peaL I am unable to accede to the conten- 
1946 P/30 A 31 


tion raised on behalf of the appellants that 
this finding is vitiated by any error of law. 

Secondly, it has been contended on behalf 
of the appellants that the plaintiffs-respon- 
dents were given a decree by the trial Court 
which allowed them one of the reliefs claimed 
by them; having got one of the alternative 
reliefs which they had claimed, it was not 
open to them to come up in appeal. Reli¬ 
ance has been placed on an unreported 
decision of this Court in second Appeal No. 
191 of 1940,^ decided by Agarwala J. That 
was a case in which the appellant sued for 
recovery of possession of a house which was 
mortgaged to him by defendant 3. In the 
alternative, the plaintiff of the suit asked 
for recovery of the mortgage-debt of Rs. 200 
against the mortgagor, defendant 3. There 
were two other defendants, defendants l 
and 2, who were in possession of the bouse 
and against whom a suit brought by defen¬ 
dant 3, had been dismissed prior to the 
institution of the suit, which gave rise to the 
appeal. The plaintiff was given a decree 
against defendant 3, and applying the prin¬ 
ciple laid down in a. I. R. 1924 Cal. 445,^ it 
was held that the plaintiff could not succeed 
inasmuch as he bad in his plaint expressed 
himself to be satisfied either with a decree 
for recovery of possession against defendants 
1 and 2 , or a decree for the sum advanced 
against defendant 3. The case in A.i.R. 1924 
Cal. 445® was also of a similar nature. In 
that case, a suit was brought by the plain¬ 
tiff-respondent for ejectment of defendants l 
and 2 from certain lands. The plaintiff, in 
the alternative made a prayer for assess- 
ment of a fair and equitable rent under s. 157, 
Ben. Ten. Act. The Court of first instance 
declared the plaintiff’s ijara right to the 
eight annas share of the village and declared 
that the plaintiff would get rent of the lands 
in respect of his share, holding that the de¬ 
fendants were tenants with regard to these 
lands. There were appeals by both parties 
against the decision of the trial Court. The 
plaintiff appealed against the order fixing a 
fair and equitable rent under S. 167, Ben. 
Ten. Act, and the defendants appealed 
against the decree declaring the right of the 
plaintiff to the property in suit. The learned 
Judge in the Court below dismissed both the 
appeals. There was a second appeal by the 
defendant and a cross-appeal by the plain, 
tiff. In the cross-appeal the plaintiff claimed 

1. Second Appeal No. 191 of 1940, decided on 
14th .Tanoary 1941, Mt. Panebani v. Mt. Rikhia 

2. ('24) 11 A. I. R. 1924 Cal. 446 : 69 I. C. 504^ 
Beaiaddin Patwari v. Syed Abdnl Jobbar. 
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that he was entitled to khas possession on 
the ground that the defendants were tres. 
passers. In these circumstances, it was 
observed as follows : 

“But he (the plalntifi) made an alternative claim 
under S. 157, Bon. Ten. Act, for assessment of a 
fair and equitable rent and the learned Judge in 
the Court below has given him relief under that sec¬ 
tion. It seems to me that be is not entitled to say 
that he does not want that alternative relief which 
has been granted to him, and that he desires to 
have the other relief which he claimed by way of 
ejectment. In effect, the plaintiff expressed that 
ho would be satisfied with either of the two prayers 
which he made in bis plaint and he succeeded in 
getting one and, therefore, be has no real cause 
for complaint.” 

The facts, as stated above, of the aforesaid 
two decisions are different from the facts of • 
the cases before us. I have already quoted 
in extenso at the beginning of this judgment 
the reliefs which the plaintiffs-respondents 
claimed. The plaintiff-respondents claimed 
for recovery of possession or in the alterna¬ 
tive a mortgage decree by sale of the rehan 
property. They did not state in the plaint 
that they would be satisfied with a simple 
money decree against Mt. Batasia (defen¬ 
dant 6.) The trial Court gave a simple 
money decree against Mt. Batasia in favour 
of the plaintiffs-respondents. It cannot, 
therefore, be said that the plaintiffs-respon¬ 
dents had succeeded in getting one of the 
two reliefs which they had claimed. In view 
of this distinction, it is unnecessary to con¬ 
sider the correctness or otherwise of the two 
decisions referred to above. I doubt, how¬ 
ever, if a general rule can be laid down 
that in all cases where an alternative relief 
has been granted the plaintiff has no right 
of appeal for getting a decree for the 
other relief which be had claimed in the 
plaint. Section 157, Ben. Ten. Act, refers to 
alternative reliefs in a suit for the ejectment 
of a trespasser; it is open to the landlord to 
recognise a trespasser and accept him as a 
tenant. If be expresses himself to be satis¬ 
fied with accepting rent from a trespasser, 
it is obvious that be cannot seek to eject 
him. The decision in A. I. R. 1924 Cal. 446* 
has reference to the facts of that case and 
the particular terms of S. 157, Ben. Ten. Act. 

I am unable to apply the principle of that 
case by analogy to the facts of the present 
case, which as I have shown above, are 
different. 

Thirdly, it has been contended that the 
plaintiffs-respondents were not entitled to a 
decree for joint possession inasmuch as they 
had asked for possession of specific plots 
and no coahaier is entitled to say that he 


A. I.R. 

has an exclusive right to any particular 
portion of the joint property and to confer 
an exclusive right on a third party by aliena^ 
tion without the consent of all the co-owners. 
Reliance has been placed on the case in. 
A. 1. R. 1920 ALL. 111.* The Allahabad case, 
however, was one in which the plaintiff' 
claimed exclusive possession of certain plots, 
though he had purchased by means of a 
sale-deed the three-fourths share in the khata. 
in question. It was pointed out in that case 
that his vendors were cosharers to the extent 
of three-fourths in the khata which was- 
admittedly joint zamindari property; it was- 
then held that without the consent of the 
remaining co-owner they could not transfer 
an exclusive title to particular portions of 
the property as yet undivided. It was far¬ 
ther pointed out that vendors did not effect 
to transfer their undivided share or a por¬ 
tion of it, and what they did was to earmark 
certain plots and transfer them as if they- 
were the exclusive owners of them. The^ 
rehan 'bonds, on the basis of which the plain:. 
tiff-respondents sued in the two suits in 
question, have not been printed. The learned 
Subordinate Judge has, however, made it 
perfectly clear that no exclusive possession 
can be given to the plaintiffs-respondents of- 
any particular portion of the property be¬ 
longing to the cosharers. The learned Sub¬ 
ordinate Judge has expressed himself a» 
follows: 

“As I have already pointed out, in the absenoo 
of proof of partition by metes and bonuds, tbe- 
plaintifis are not entitled to recovery of poesessioa 
by ejecting defendants 1 to 6 from Uie suit lands. 
So far as these soits are concerned, the plaintiffa 
would be entitled to decree for joint possession 
with defendants 1 to 6. It may be open to the 
plaintiffs or to defendant 6 to seek partition by a 
properly constituted suit hereafter.” 

1 do not see any particular objection to the 
form of the decree passed by the Court of 
appeal below. Obviously the plaintiffs- 
resx>ond6nts will not get exclusive possession 
of any particular part of the property in 
dispute. Their right as rehandar has been 
declared and they have been given joint 
possession with the other cosharers. If any 
of the parties want exclusive i)osse3sion of a 
particular part, a properly constituted par¬ 
tition suit would be necessary, as has been 
observed by the learned Subordinate Judge. 
The result, therefore, is that the contentions 
raised on behalf of the appellants fail and 
the appeals are dismissed with costs m 
favour of the plaintiff-respondents. Thetfr 
will be one hearing fee for both appeals.__ 

3. (’20) 7 A. I. B. 1920 AU. Ill : 65 I. C. 94,. 
Jamna y. Jhalli* 
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Hanohar Lall J _I agree. On the faots 

fonnd it is unnecessary to consider the cor¬ 
rectness of the view expressed in some 
cases that the plaintiff cannot in appeal be 
granted the second alternative relief claimed 
by him. 

D.R./o.v. Appeals dismissed. 
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Meredith and Imam JJ. 

Pradip Chaudhry and others 
Appellants 
V. 

Emperor. 

Criminal Appeal No. 366 of 1945, Decided on 
14th September 1945, from order of Sessions 
Judge, Mongbyr, D/- 19tb May 1945. 

(a) Criminal trial—Evidence—Conviction of 
accused identified by at least six witnesses and 
acquittal of those identified by less — This is 
not proper way to estimate evidence. 

Convicting those accused who were identL6ed by 
at least six witnesses and acquitting those identified 
by five or less is rather a mechanical standard for 
judging the evidence and is not the proper way to 
estimate evidence. There is no virtue in a multi¬ 
plicity of witnesses if once it is found that most of 
them are interested. [P 238 C 1] 

Cr. P. C. — 

(’41) Cbitaley, 8. 367, N. 6 Pts. 11 and 13. 

(b) Criminal trial—Evidence—Some accused 
implicated being relatives of principal accused 
— Some old accused also implicated — Large 
number of accused said to be identified—Very 
Strict standard in weighing evidence must be 
adopted. 

Some of tbo accueed who were old men of over 
60 were implicated by the prosecution as members 
of a mob and a large number, i. e., no leas than 40 
in all, were said to have been identified. There was 
strong reason to believe that some at least of the 
aconsed were implicated not because they were seen 
to take part in the assault but because they were 
relatives of the principal accused : 

Btld that it was difiScult to believe that wit¬ 
nesses eould have identified so many accused and a 
very strict standard must, therefore, be adopted in 
weighing the evidence against each ^awd.^ ^ 

Cr. P. C. — 

(•41) Cbitaley, 8. 867, N. 6. 

(c) Criminal P. C. (1898), S. 423 (1) (b) and 

M)_Conviction under Ss. 324 and 148, Penal 

Code_Sentence under S. 324 only—Appellate 

Court setting aside conviction under S. 324 
but maintaining that under S. 148—Appellate 
Court held could Impose sentence under S. 148. 

The accused was oonvioted by the Sessions 
Court under Bs. 824 and 148, Penal Code, and was 
sentenced to three years’imprisonment only for the 
ofience under 8. 824 but no separate sentenoe was 
under 8. 148 as the sentenoe imposed 
ooder 8. 824 was considered Bufificienk. The appel¬ 
late Court set aside the oonviotion under 8. 824 
bat maintained that under S. 148 and imposed a 


sentence of 18 months’ imprisonment. It was 
objected that this could not be legally done: 

Held that it would be a grave anomaly if when 
an appellate Court had found that a man had been 
rightly convicted for a serious ofience it bad to let 
him go scot.free merely because the trial Court had 
imposed the sentence under a wrong section. The 
appellate Court had ample power to transpose the 
sentence so long as the transposition did not amount 
to an enhancement. The efiect of appellate Court’s 
order was to reduce the sentence. The wording of 
S. 423 (1) (b) would cover the case, but if it did not, 
then it would be covered by that of 8. 423 (1) (d) 
which authorises an appellate Court to make any 
amendment or consequential or incidental order 
that might be just or proper : (’38) 25 A.l.R. 1938 
Cal. 439, Bcf. [P 238 0 2; P 239 C 1] 

Cr. P. C. — 

(’41) Cbitaley, S. 423, N. 33, Ft. 22. 

(*41) Mitra, Page 1351, Para. 1145. 

Baldeo Sahay, C. P. Sinha, A. N. Chatterji — 

for Appellants. 

Fasim Funus /or Govt. Advocate with K. K. 

Sinha and Medni Prasad Singh — 

for the Crown. 

Meredith J. — This is an appeal by 
twenty persons, who have been convicted 
and sentenced by the learned Sessions 
Judge of Monghyr under various sections. 
1 shall give the details of the convictions 
and sentences when I come to deal with the 
individual cases. Here it will suffice to say 
that all the appellants have been -convicted 
under either S. 148 or S. 147, Penal Code, and 
also under S. 325 read with s. 149. In addi¬ 
tion the appellants Mabatbi Cbaudbury, 
Bbado Cbaudbury, Kari Bai, Harni Eai and 
Jangi Rai have been substantively convicted 
under s.324. Thirty-nine persons in all were 
on trial, but the learned Judge acquitted 
nineteen of them. 

The case was the result of a riot, which 
took place at about 6 to 8-80 on the morning 
of 14th June 1944 on plot 1629 of village 
Nayatola, two miles from Kharia police 
station. In the course of that riot four per¬ 
sons on the side of Sukhdeo Chaudhry 
(P. w. 9), the first informant, received in¬ 
juries. One of them Debu subsequently died 
from a fractured skull said to have been 
caused by a blow infficted by one Rambhaju, 
who was not on trial with the rest as he was 
an absconder. The other three men Harakb 
Chaudhry (p. W. 8), Sukhdeo Cbaudbury 
(P. W. 9), and Ambika Cbaudbury (P. W. 22) 
received a number of simple injuries. 

Plot 1629 is situated on the south bank of 
the Gandak. During the course of years the 
river Gandak has retreated northwards so 
that lands Lave gradually accreted to plot 
1829 and the surrounding plots so as to con¬ 
vert them into long stripe running up to the 
present river bank on the north and consisting 
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largely of alluvial lands called locally barari 
as opposed to the old survey portion of the 
plots called Icarari. At the time of the 
survey the area of plot 1829 was only lO 
Icathas, but it is now much more. Sukhdeo 
Chaudhury is said to have purchased practi- 
cally the whole of the plot in 1943, and what 
he purchased was l bigha 18 kathas from 
one Nageshwar and 1 katha from a man 
called Umakant. According to the prose, 
cution, there had been bad feeling between 
Sukhdeo Chaudhury and his cousin and 
next-door neighbour the appellant Pardip 
for some years. It is unnecessary to go into 
the reasons put forward for this enmity, 
because it was not denied by the defence 
that the two were at enmity. Amongst those 
reasons, however, was said to be a dispute 
with regard to the eastern boundary of the 
barari portion of plot 1829. The plot im¬ 
mediately to the east, 1833, belongs .to 
Pardip. It is the case of both sides that the 
boundary between the two in the barari 
portion was necessarily somewhat vague as 
the whole area went under water each rains 
and fresh silt was deposited. >The dispute 
was said to have been settled by punches 
some time before the occurrence, one of the 
punches being Accbutanand, Pardip’s father, 
and another being Mahabir Chaudhury 
(p. w. 4). The punches made some demar¬ 
cation of the boundary, but it did not appa. 
rently finally settle the dispute. According 
to the prosecution, Pardip also had wanted 
to purchase plot 1829 but had been outbid 
by Sukhdeo, and consequently was anxious 
to take possession of the whole plot. That 
has not been established, and the question 
is not of importance because there was 
undoubtedly a dispute with regard to the 
boundary, and that in itself was enough to 
lead to the' occurrence. At the time of the 
riot sweet potatoes (alua) stood in both 
plots. According to the prosecution, Sukhdeo 
had decided to dig the potatoes on the 
morning in question, and his brother Harakh 
together with his bataidar Misri Eandu, 
who occupied a small portion on the west 
of the plot went there and started to dig 
the potatoes from the west. Early that 
morning the dafadar, Ganga Singh (p. w. 7), 
received information that Pardip and his 
men were going to commit an assault, and he 
consequently sent off the chaukidar (p. W. 6) 
who arrived at the thana at 9 A. M. and 
lodged information recorded as a saneha 
(ex. 8) tb the effect that there was an appre¬ 
hension of a breach of the peace between 
Pardip Chaudhury and Sukhdeo Chaudhury. 


The dafadar also directed both Sukhdeo and 
Pardip not to commit any breach of the 
peace landing the arrival of the police, but 
whereas Sukhdeo was amenable, Pardip was 
recalcitrant and told him he w^ deter- 
mined to assault the other party. The Sub- 
Inspector receiving the information hurried 
to the spot and got there at about 9-30 A. M. 
but by that time the riot had taken place. 
What happened was, according to the pro¬ 
secution witnesses, that Pardip and a large 
armed mob came up to the field from the 
west, started to uproot some of the potato 
plants near the eastern al, and on a protest 
by Harkhu assaulted him. Sukhdeo and his 
relatives came up, and were also assaulted. 
There was no counter assault, and it is 
conceded that no one received any injury 
on the side of the appellants. 

The Sub-Inspector on arrival at the spot 
found the four injured men lying in the 
field. Sukhdeo was able to speak, but the 
other three were not, and he accordingly 
recorded a fard-i-heyan on the statement 
of Sukhdeo, and then sent all four off to 
the hospital. He found the bodies lying two 
or three paces west of the eastern al, about 
25 paces northwards from the southern al. 
Bound about he found trampling and some 
alua creepers uprooted, but 16 paces to the 
west, that is to say, towards Misri’s portion 
of the plot he found potatoes lying which 
had been dug up in the ordinary manner. 

At the trial ten eye-witnesses were exa¬ 
mined, four of whom (P. ws. 4,18,19 and 20), 
besides the three injured men (p. ws. 8, 9 
and 22 ), were named in the first informa, 
tion. The three additional eye-witnesses are 
F. WS. 16, 17 and 23. These people have all 
described the attack by the mob and given 
various details as to the weapons with which 
the members of the mob were armed and 
the individual assaults committed by them. 

The defence was two-fold, in the first 
place, that none of the appellants took part 
in the occurrence, and in the second place, 
that if they did they were not trying to take 
possession of the whole of plot 1829, but 
merely to prevent the prosecution party 
from trespassing into plot 1833 across the 
boundary of the barari portion and up¬ 
rooting the alua which belonged to Pardip. 

Mr. Baldeva Sahay, who has argued the 
appeal for the appellants, concedes that he 
cannot establish affirmatively that the ac¬ 
cused had any right of private defence, 
because the defence made no attempt to 
establish that Harakh or Misri had tres¬ 
passed across the boundary, or had up- 
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rooted any alua which had been grown by 
Pardip. Therefore, he conceded that if the 
evidence regarding individual assaults be 
accepted he could not contest the correct¬ 
ness of the convictions of those who had 
been substantively convicted under S. 324; 
but he argued that the boundary being vague 
and uncertain, if the defence would not 
establish affirmatively a right of private 
defence, for the very same reason the pro- 
secution could not establish affirmatively the 
existence of an unlawful common object. 
Therefore, the convictions for rioting and 
under s. 326 read with S. 149 could not be 
supported, and except those in respect of 
whom it was established that they committed 
individual assaults, all the appellants must 
be acquitted. Unfortunately for the appel¬ 
lants this argument proceeds upon two 
assumptions neither of which appears to be 
correct. The first is that the unlawful com- 
mon object charged against the mob was to 
dispossess Sukhdeo of bis land, and the 
second is that the assault took place on the 
harari portion where the boundary was 
indistinct. As regards the first, an exami¬ 
nation of the charge shows that disposses- 
sion was only put in as the secondary object. 
The primary object of the mob in the charge 
was described as committing hurt or grievous 
hurt. Upon the evidence it is extremely diffi¬ 
cult to hold that this common object was 
not established. The object of the mob was 
undoubtedly to assault and injure the men 
of Sukhdeo. No other inference from their 
conduct is possible, and there is nothing in 
the case which could support a finding that 
there was any legal justification for com¬ 
mitting such an assault. As for the second 
assumption, the evidence seems to me to 
leave no doubt that the assault took place 
in the karari portion, and not the harari, 
and at the time no potatoes were being up- 
rooted by any one in the harari port^n 
where there was a boundary dispute. Tbis 
cuts away the entire basis of Mr. Baldeva 
Sabay’s argument, and it is a vital point in 
the case. The evidence of the Sub-Inspector, 
to my mind, leaves no possible doubt as to 
the locality of the assault. He says, as I 
have already noticed, that the bodies and 
trampling were three paces west of the 
eastern al and about 25 paces from the 
southern al. A survey trained sub-inspector, 
known for some obscure reason in the police 
office as a “Building Bub.Inspector,” was 
deputed to make a map, and he has testi¬ 
fied that he made measurements and he 
found ffia* the karari portion extended 


northwards for 31 yards from the southern 
al. Twenty.five paces northwards must, 
therefore, be within the karari portion. Mr, 
Baldeva Sahay relies strongly upon a state, 
ment of the Sub-Inspector that the scene of 
occurrence was also about two rasis south of 
the Gandak. He points out that some of the 
witnesses have said that the entire length of 
the plot was 3i rasts and, therefore, he argues 
the occurrence took place li rasis north of 
southern al, which would be in the barari 
portion. These estimates in rasis are only 
approximate. Unfortunately for the argu- 
ment the Sub-Inspector went on to explain 
that by two rasis he meant 200 or 250 paces. 
The Building Sub-Inspector measured the 
entire length of the plot north to south, and 
found it 230 yards. There is, therefore, real¬ 
ly no contradiction in the two statements of 
the Sub-Inspector. If the occurrence took 
place 250 paces from the river bank and the 
entire plot only extended 230 yards to the 
south, it is obvious that the occurrence was 
very near the southern limits of the plot. 
Independently of this police evidence, which 
to my mind is conclusive, there are definite 
statements by two witnesses that the mar- 
pit took place on the karari and not on 
the harari land. Mahabir (P. W. 4), who it 
will be recalled was one of the panchas, 
definitely states that the marpit took place 
on the karari land 10 or 15 laggas north of 
the southern boundary of plot 1829. Harakh 
(P. W. 8) says that the marpit was on the 
survey plot or karari land. Mr. Baldeva 
Sabay as against this cites a statement of 
P. W. 19 who said that be saw the injured 
persons being put on a boat at a place one 
rasi from the place of assault. This state- 
ment proves nothing, as there is no evidence 
of the position of the boat. That question 
was not asked. It cannot bo assumed that 
the boat was necessarily in the main stream. 
There are^ frequently side inlets in which 
boats are kept. Secondly, he cites the state¬ 
ment of the dafadar who at one portion of 
his cross-examination said : “The bodies 
were lying in the accreted portion.” There 
seems reason to believe, however, that the 
dafadar had merely been confused by the 
cross-examination, because very shortly 
afterwards be said: “I do not know whe¬ 
ther the marpit was on harari or karari 
land.” The dafadar had stated that he 
witnessed the assault from a long distance, 
5 or 6 rasis, and though at the trial he said 
that after the assault he went to the spot, 
before the Committing Magistrate he said 
that he did not go to the spot even after 
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the mob had left. This solitary statement 
of the dafadar does not, in my opinion, in 
any way shake the evidence which conclu¬ 
sively establishes that the marpit took place 
in the karari portion. The defence has 
challenged the prosecution version that pota¬ 
toes were actually being dug on the western 
sides at mistry plot. The statement ap^ars 
in the first information recorded very 
promptly after the occurrence and is sup¬ 
ported by the Sub-Inspector’s evidence as 
to where he found the digging had been going 
on, that is, 15 paces to the west of where 
the injured men were lying. But it makes 
no difiference whether the prosecution is 
strictly correct on that point or not, because 
it is nobody’s case that any potatoes were 
being uprooted by the prosecution party on 
the eastern side of the al in the karari por¬ 
tion, nor is it anybody’s case that there was 
any dispute with regard to the boundary in 
that portion. If the Sub-Inspector found 
some traces of hurried uprooting near the 
eastern al he is definite that it was some 
paces to the west of the eastern al and, 
therefore, within plot 1829. What he found 
seems to support the prosecution story that 
the mob attempted hurriedly to uproot 
some creepers at that point, and, of course, 
they had no justification whatever for 
doing so. 

In my opinion the existence of an unlaw¬ 
ful common object on the part of the mob 
was amply established. The only remain¬ 
ing questions are as to the presence of each 
of the appellants, and in the case of some 
of them as to what part they took in the 
affair. I, therefore, turn to the individual 
cases. I may say at once that the learned 
Judge adopted a rather mechanical 
standard for judging the evidence. He con- 
victed those identified by at least six wit¬ 
nesses and with two exceptions acquitted 
those identified by five or less. This is not the 
way to estimate evidence in cases like this. 
There is no virtue in a multiplicity of wit- 
nesses if once it is found, as the Judge found, 
that most of them were interested. The 
Judge himself felt that the course he had 
adopted was unsatisfactory, but observed 
that there was no way out of the dilemma. 
In my opinion, however, it is possible to 
avoid that dilemma. Before dealing with 
the individual cases, it is necessary to notice 
that there can be little doubt that the net 
was cast too wide by the prosecution in this 
case. There is strong reason to believe that 
some at least of the accused were impli¬ 
cated not because they were seen to take 


&. I.H. 

part but because they were relatives of 
Pardip. No less than eight old men of over 
60 were implicated as members of the mob. 
One of them was a man of 75, and another 
of over 70. No less than 40 in all were said 
to have been identified, including the 
aleconder already referred to. It is difficult 
to believe that the witnesses could really 
have identified so many. A very strict 
standard has, therefore, to he adopted in 
weighing the evidence against each accused, 
(Then after dealing with the cases of Par- 
dip, Mahathi, Silo, Bhumi, Bhado, Bangali 
Rai, Bishundeo Bai, Mudo Rai, Ram Pra¬ 
sad Rai, Bilas Rai, Thakur and Bhadai Bai 
his Lordship proceeded). Kari Rai — The 
Judge has sentenced him to three years’ 
rigorous imprisonment under S. 824 for as¬ 
saulting Harakh. In my opinion, he was 
not justified in doing so. Only two witnesses, 
Harakh himself (p. w. 8) and Ambika 
(p. w. 16 ) attributed ibis assault to him, but 
the learned Judge omitted to notice that 
Harakh himself had not done so before the 
police, leaving only a single witness to 
testify to the point out of seven witnesses who 
identified him as a member of the mob. The 
conviction under S. 824 must, therefore, be set 
aside, but the conviction under S. 148 should, 
in my opinion, stand. Though he was not 
mentioned in the first information, I have no 
doubt he took part because; besides the six 
other witnesses who have identified him, he 
was one of those identified by the dafadar 
(p. w. 7). I would, therefore, set aside 
Eari’s conviction under 8 . 324, but main¬ 
tain that under s. 148, and as the sentence 
of three years under S. 824 has to go and 
the learned Judge stated that he imposed 
no separate sentence under s. 148 because 
he considered that three years was sufficient, 
I would impose a sentence of 18 months* 
rigorous imprisonment under S. 148. Mr. 
Baldeva Sabay raised some question as to 
whether that could legally be dona It would 
be a grave anomaly if when an appellate 
Court has found that a man has been rightly 
convicted for a serious offence it has to let 
him go scot-free merely because the trial 
Court has imposed the sentence under a 
wrong section. In my opinion, that is not 
the law. I think the appellate Court baa 
ample x>ower to transpose the sentence so 
long as the transposition does not amount 
to an enhancement. The wording of S. 423 
(1) (b) will, in my opinion, cover the case, 
but if it does not, then it will be covered by 
that of s. 423 (1) (d). which authorises an ap¬ 
pellate Court to make any amendment or 



Patna 289 


1946 


Habia Dusadh V. Emperor (Imam J ,) 


consequential or incidental order that may 
|be just or proper. If any authority be need¬ 
ed it is found in Superintendent and Re¬ 
membrancer of Legal Affairs, Bengal v. 
Hussain AU (A.I.R. 1938 Cal. 489.') The effect 
of what I am proposing in the present case is 
to reduce the sentence upon Kari from three 
years to eighteen months’ rigorous imprison¬ 
ment. (Then dealing with the cases of Raj- 
pati Rai, Sital Rai, Easi Rai, Harni Rai, 
Eamli Rai, Shanti Rai and Jangi Rai his 
Lordship concluded). I- would dispose of 
this appeal as I have detailed above in the 
case of each appellant. I have criticised the 
findings of the learned Judge in certain in- 
stances, but it must not be thought that I 
do not appreciate the careful and thorough 
manner in which he conducted the trial. 

Imam J. — I agree. 

V.R./d.H. Order a ccordingly* 

1. (*38) 26 A. I. R. 1938 Cal. 439 : 175 I. C. 799. 
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Meredith and Imam JJ. 
Haria Dusadh and another 
Appellants 

V. 


Emperor. 

Ctimioal Appeal No. 137 and Cri. Revn. No. 544 
-of 1945, Decided on 17th September 1945, from 
order of Addl. Sessions Judge, Bbagalpur. D/- 12th 
December 1944. 


(a) Criminal P. C, (1898), S. 439 — Original 
sentence aervad out by accused — High Court 
can enhance sentence. 

It is within the power of the High Court to 
enhance a sentence of an accused person although 
he has served out his original sentence and has 
been discharged from jail custody. The question 
whether such power should or should not be oxer* 
oised depends upon the oiccumstances of ea^ ^ae. 
(•20) 7 aTi.R. 1920 Lah. 213; (’26) 13 
Bom. 256 and (*28) 15 A. I. B. 

0^6. 

The accused was convicted under 8. 412, Penal 
Code, and sentenced to six months’ rigorous impri- 
Qonmenk : 

Held that the sentence of six "Sorous 

imprisonment for a conviction under 8. 4l2,ienal 
Code, was wholly inadequate and should be en¬ 
hanced to five years even though the original 
sentence bad been served oot, m the circum- 
stances of the case. 241 O JJ 

Cr P C 

(• 41 ) Chitaley, S. 439, N. 29, Pt. 8; N. 23, Pt. 9. 

(’41) Mitra, S. 439 : Note ’Power to enhance 
sentence' Page 1449. 

(b) Criminal trial—First information report 

—Failure to mention name of witness In — 
<Btiect. 


The failure of the informant to mention a wit¬ 
ness's name in the first information report must 
be kept in mind by the Court, but is 110 ^ itself a 
sufficient ground for rejecting the testimony of the 
witness unless the Court could be sure that the 
witness had some motive for deposing against the 
accused. [P 240 0 2] 

Cr. P. C. — 

(’46) Chitaley, S. 154, N. 9, Pts. 12. 13. 

S. Asghar Husain — for Appellants. 

S. C. Chakravarty for Oovernment-Advocate 

_for the Crown. 

Imam J.—In this appeal there are two 
appellants, Haria Dusadh and Sabru Mian. 
Haria Dusadh was convicted by the Addi¬ 
tional Sessions Judge of Bbagalpur under 
S. 395, Penal Code, and sentenced to two 
years’ rigorous imprisonment and a fine of 
Rs. 50, in default three months further 
imprisonment. Sabru Mian was convicted 
under s. 412, Penal Code, and sentenced to 
undergo rigorous imprisonment for six 
months. At the time the appeal was admit¬ 
ted by this Court a notice was issued upon 
the appellants to show cause why their 
sentences should not be enhanced. 

Village Sarmania is 12 miles from the 
police-station Colgong, and it is at this 
village that the prosecution alleged a dacoity 
was committed some time after mid-night 
of 27th April 1943 in the house of one Hansi 
Eoeri. In the course of the dacoity several 
articles were removed, including utensils 
and grains. The dacoits also assaulted two 
[>erson8, namely, Debi and Ghoghan, who 
were stopping at the place of Bansi Eoeri. 
These men had come to the latter's house 
to act as bearers presumably to carry a 
palki in which the complainant intended to 
send bis ailing daughter to her husband’s 
place in village Gazichak, 3 or 4 hoses from 
village Sarmania. The dacoits, it appears, 
who were well armed, inflicted very severe 
injuries on Debi so much so tba_t he was for 
some time unconscious. The medical evi- 
dence would tend to support the allegation 
of Debi that he had been mercilessly assault¬ 
ed by the dacoits and that ho had conse¬ 
quently lapsed into unconsciousness. Debi 
Eahar had as many as ten injuries on his 
person, and Ghoghan eight. The dacoity at 
the house of Hansi Eoeri was not seriously 
questioned before us, and having regard to 
what the Sub-Inspector found when he 
arrived at the house of Hansi Eoeri, there 
cannot be the slightest doubt that a dacoity 
was in fact committed in the complainant’s 
house and that there is no reason to suspect 
the evidence in the case led in that respect. 

Before a first information report was 
lodged at the police-station concerning this 
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dacoity one Bhima Dhangar was produced 
before the Sub-Inspector at police-station 
Colgong by certain chaukidars, and a 
saneha was recorded with reference to it. 
It appears that some 15 chaukidars includ- 
ing one Basanta Dusadh were returning from 
the police-station after receiving their salaries. 
When they had reached village Kujha they 
decided to check the attendance of certain 
bad characters in that village. They found 
that this Bhima Dhangar was absent from 
his house, and accordingly they so posted 
themselves in order to apprehend this man 
when he returned to his house. Somewhere 
about dawn Bhima Dhangar was seen 
coming when he was challenged by the 
chaukidars who arrested him there and 
then, and thereafter took him to the police- 
station where they arrived at about 10 A. M., 
on 28th April 1943. The first information 
was lodged by Hansi Koeri at 6 P. M. on 
28th April 1943, at the police-station. It 
would appear from the evidence that the 
police left the thana somewhere about 
2-80 A. M., on 29th April 1948, accompanied 
by Bhima Dhangar. The party then pro¬ 
ceeded to village Kujha, where the Sub-In¬ 
spector left this individual in the charge of 
certain police oflScials in order to make a 
search in certain houses, and the Sub- 
Inspector himself proceeded to village 
Amdanda. The Sub. Inspector on arrival at 
Amdanda searched the house of Haria 
Dusadh at 7 a. m, in the presence of certain 
witnesses from where he recovered two 
lotas and a thali. Haria Dusadh, who was 
present at the time of the search, was then 
arrested. The Sub-Inspeotor then proceeded 
to village Sarmania, where he reached 
somewhere about 10 A. M. After having in¬ 
spected the place of dacoity and after 
having examined certain witnesses be again 
left for village Amdanda at 4 P. M., on 29th 
April 1943. He reached Amdanda at 6.80 
P. M., where he searched the house of Sabru 
Mian in the presence of witnesses, and re- 
covered one Kalsi and a lota and half a seer 
of Mirchai. He returned to the police- 
station on SOth April 1943, from where he 
forwarded Bhima Dhangar to the Sub- 
divisional Officer, Bhagalpur, in order that 
his confession may be recorded. On ist May 
1943, the Sub-Inspector returned to village 
Sarmania, when he examined a number of 
persons, including p. w. 11 , Ratan Beldar. 

A test identification parade was held by 
an Honorary Magistrate, Rai Bahadur 
Gajadhar Prasad Sao (p. w. 2), at his bunga¬ 
low at Colgong, on I7th May 1948. At this 


parade the articles which were recovered 
from the houses of Haria Dusadh and Sabru 
Mian were put up for test identification; 
Sabru Mian was ultimately arrested on I4th 
November 1943. The trial was held with the 
aid of four assessors, who were unanimously 
of the opinion that Bhima Dhangar was 
guilty, and that the appellants Haria Dusadh 
and Sabru Mian were not guilty. The 
Additional Sessions Judge acquitted Bhima 
Dhangar, but convicted the appellants. 

I have already held that a dacoity wea 
committed in the house of Hansi Koeri at 
village Sarmania, and it now remains to 
be considered as to whether the evidence 
against the appellants is satisfactory. Haria 
Dusadh was identified by p. w. ii, Batan 
Beldar, as one of the dacoits who had 
attacked the house of Bansi Koeri. The only 
ground on which «his evidence has been 
rejected by the learned Judge was that his 
name was not mentioned in the first in¬ 
formation report as having identided this 
appellant, although Batan Beldar states in 
his evidence that immediately after the 
departure of the dacoits he had told Hansi 
Koeri and his son Bengi Koeri that he had 
identified the appellant. This witness, as 
I have already stated, was examined by the 
Sub-Inspector on 1st May 1943. There is 
nothing to show as to why this witness 
should depose falsely against the appellant 
It is true that the witness’s name is not 
mentioned in the first information report 
as one of the villagers who had identified 
the appellant. The omission to mention 
witness’s name in the first information 
report may be due to various reasons over 
which the witness had no control. It may 
be that Hansi Koeri was a person of a 
confused mind and weak memory. The 
failure of Hansi Koeri to mention Batan 
Beldar's name in the first information 
iex>ort must undoubtedly be kept in mind, 
but is not in itself a sufficient ground for 
rejecting the testimony of Batan Beldar, 
unless one could be sure that this witness 
had some motive for deposing against the 
appellant. It is significant that Hansi Koeri 
stated in cross-examination that Singboo 
Koeri, Bamdhani Goals and Ghhatri Koeri 
were the persons who had turned up first 
before him after the dacoity, and the cross- 
examiner put him the question as to whe¬ 
ther he recollected the names of the other 
hasti people who arrived at his bouse after 
the departure of the dacoits. Hansi Koeri 

replied: "How many names can I remember. 

Speaking for myself, I do not th in k 1 ca& 
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rfiare the view taken by the learned Judge 
in rejecting the testimony of Eatan Beldar. 
As I have already said, there is no adequate 
motive proved in the case as to why he 
should depose against the appellant. The 
Sub-Inspector had reached village Sarmania 
somewhere about 10 A. M., on 29th April 
1943. He had obviously received some in¬ 
formation, after having inspected the place 
of occurrence and examined some of the 
witnesses, which led him to go back to 
Amdanda to make further searches in the 
houses of certain persons in that village. He 
had already been in village Amdanda that 
morning before he went to village Sarmania, 
and I can only conclude that his informa¬ 
tion, whatever it was, must have been of an 
urgent nature which induced him to stop 
further investigation at Sarmania and pro- 
ceed to Amdanda. On 30th April 1943, the 
Sub-Inspector was at the police-station busy 
with various works and did not go to 
Sarmania again till ist May 1943. The little 
delay in examining Eatan Beldar must, 
therefore, be ignored, and there is nothing 
to show on the record that Eatan Beldar 
made a different statement from that which 
he had made in Court concerning the parti- 
cipation of the appellant in the dacoity. 
I would, therefore, rely upon the evidence 
of this witness against this appellant. (Then 
after discussing further evidence his Lord¬ 
ship came to the conclusion that Haria 
Dueadh was guilty under s. 895, Penal Code, 
and Sabru Mian under s. 412 of the Code.) 

As to the rule for enhancement of the sen¬ 
tences, I would say in the clearest possible 
terms that the learned Judge completely 
failed in imposing an adequate sentence for 
the offences committed by the appellants. I 
cannot understand under what process of 
reasoning the learned Judge thought that 
two years and Bs. 50 fine was sufficient 
punishment for the offence of dacoity. parti¬ 
cularly when one knows that Debi Kahar 
was mercilessly assaulted. In normal times 
the standard of punishment for the offence 
of dacoity was hardly ever less than five 
years, and it has been pointed out by this 
Court for many months that the rise in 
dacoity in the province called for deterrent 
sentences. In my judgment, the sentence on 
Haribar Dusadb ought to be enhanced to at 
least seven years’ rigorous imprisonment. 

In the case of the appellant Sabru Mian, 
the sentence of six months’ rigorous impri¬ 
sonment for a conviction under B. 412 is 
again, to my mind, wholly inadequate. A 
question, however, arose as to whether in 


the case of this appellant the sentence should 
be enhanced in view of the fact that he had 
already served his sentence and bad been 
discharged from jail for some three months 
at least. The judgment of the Additional 
Sessions Judge was delivered on 12 th Decem¬ 
ber 1944, and the appeal was presented to 
this Court on 9th February 1945. Normally 
the appeal should have come up for admis¬ 
sion on 12th February 1945, but on 9th 
February, at the request of the advocate for 
the accused two weeks’ time was given before 
the appeal was put up for admission. The 
appeal came up for admission on 23rd Febru- 
ary, and here again at the request of the 
learned advocate for the appellant the appeal 
for admission was postponed till 5th March 
1945. The appeal was put up for admission 
on 6th March 1945, and this Court while 
admitting the appeal issued notices of en- 
hancement on the appellants. It is, there¬ 
fore, quite clear that in any event in spite 
of something like a month’s delay caused by 
the api)ellants' counsel before the appeal was 
admitted this Court issued the rule while the 
sentence on the appellant still prevailed and 
the api>ellant had yet not served out his 
sentence. It is true that since the admission 
something like six months elapsed before the 
appeal was actually set down for hearing, 
but that has been largely due to the conges¬ 
tion of work in the Court. In normal cir¬ 
cumstances the appeal would have been 
heard in all probability before the sentence 
of Sabru Mian bad been served out by him. 
The ]X)int in issue is as to whether the ap¬ 
pellant having served out his sentence it is 
within our power to enhance his sentence. I 
am quite satisfied on reading the decisions in 
1 Lab. 453,^ A.I.B. 1926 Bom. 250^ and A.I.R. 
1928 Lab. 961^ that it is within our power to 
enhance a sentence on an accused although 
he may have served out his original sen. 
tence and have been discharged from jail 
custody, provided the case calls for such an 
enhancement. It is perfectly true that the] 
power of enhancement is exercised by the 
Court with reluctance and on rare occasions, 
but there are times when one is compelled 
to exercise the powers the Court possesses to 
inflict what should be the proper sentence in 
a case. For example, an accused may be 
tried before a Sessions Judge for murder, but 
is ultimately convicted for culpable bomi- 

1. ('20) 7 A. I. B. 1920 Lah. 213: 1 Lab. 453: 66 
1. C. 861, Emperor v. Jagat Singh. 

2. (’26) 13 A. I. R. 1926 Boro. 256: 93 I.C. 1053, 
Emperor ▼. Shankar Narajan. 

3. (’26) 15 A. I. B. 1928 Lab. 981 : 114 I. 0. 73, 
Emperor v. Shahzad Ahmad. 
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oide not amounting to murder and the Judge 
for apparently inadequate reasons inflicts a 
sentence of one day’s imprisonment and 
some fine. In any event such a case could 
nob possibly come to the notice of the Court 
until long after that one day’s imprisonment 
had been served out by the accused. I de¬ 
cline to think that this Court will be so 
ix)werless as not to enhance the sentence if 
it considered that a wholly inadequate sen¬ 
tence of imprisonment had been imposed. I 
have no doubt in my mind that in law we 
have the power to enhance the sentence al- 
though the original sentence has been served 
out by an accused person. As to whether one 
should or should not depend upon the cir¬ 
cumstances of each case. In this particular 
'instance 1 am quite convinced that Sabru 
Mian should receive a much severer sentence 
than he received at the hands of the learned 
Judge. Receivers of stolen property are the 
greatest source, in my opinion, of encourage¬ 
ment to dacoits, and in the case of this ap- 
pellant such a recent possession after the 
dacoity inclines me to think that if he was 
not actually one of the dacoits himself, he 
must have been in very close contact with 
them to have been the recipient of the stolen 
property within 40 hours of the occurrence. 
In my judgment, the sentence of Sabru Mian 
should be enhanced, and nothing less than 
five years’ rigorous imprisonment would 
meet the ends of justice. 

I would accordingly enhance the sentence 
of Haria Dusadh to seven years’ rigorous 
imprisonment, but would set aside the sen- 
tonce of fine of Bs. 50, and of Sabru Mian 
to five years’ rigorous imprisonment. The 
appeal is accordingly dismissed and the rule 
made absolute. 

Meredith J. — 1 agree. 

V.W./D.H. Order accordingly . 

[Case No. 94.] 
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Shearer and Pandb JJ. 

Nam Charan Nai and others 
Appellants 

V. 

Emperor. 

Criminal Appeals Nos. 340, 341, 378 and 404 of 
1945, Decided on 8lh October 1946, from order of 
Sessions Judge, Muzaffarpur, D/- 6th April 1945. 

(a) Penal Code (1860), S. 34—Accused being 
one of several persons taking part in brutal 
attack on deceased causing deaUi — Accused is 
guilty of murder—S. 34 applies. 

Several persons armed with pTiarsos and bhalas 
attacked an old man of sixty-five and caused his 


A. 1. R. 

death and it was proved that the accused was 
armed with a bhala and was one of those who took 
part ID the attack* There were three wounds any 
one of which was sufficient to cause the death erf 
the old man: 

Beld that it was wholly immaterial whether the 
accused was directly responsible for auy of the 
three wounds. Any one who took part in the 
attack was quite clearly guilty of murder, as the 
attack was so brutal and violent a one that an 
intention to cause death on the part of all who 
were concerned in it must be presumed. The pro¬ 
visions contained in S* 84, Penal Code, clearly 
applied* [P 245 C 2] 

Penal Code — 

(*45) Batanlal, Page 65, Pi* 3» 

(•36) Gour. Page 192, Pt* 18. 

(b) Penal Code (1860), S. 34—Accused, a boy 
of twelve striking deceased with lathi after be 
fell down due to mortal blows with bbalas and 
pharsas delivered by other persons-.-’S. 34 held 
did not apply and accused not constructively 
guilty of murder. 

An old man of sixty-five was mortally assaulted 
with bhalas and pharsas by several men. The ac¬ 
cused, a boy of twelve, dealt a lathi blow to the 
old mao after be fell down. It was in evidence 
that the old man died instantaneously: 

Held that the accused was not constructively 
guilty of murder by reason of the provisions con¬ 
tained in S. 34, Penal Code, because it was possible 
that the old man was already dead when the ac¬ 
cused struck a lathi blow^ and secondly, even if' 
life was not yet extinct the fatal assault was 
already over and the accused could not be said to 
have participated in it and such injury as the 
accost subsequently caused could not, in any 
way, have accelerated or, contributed to the death 
of the old man* [P 245 C 2] 

(c) Penal Code (1860), S. 149—Person cons¬ 
tructively found g^uilty under S. 149 must be 
found guilty of same offence as principal offen¬ 
der : (*36) 23 A.I.B. 1936 Pat* 481, Dissent. 

It is clear from S. 149 itself that if a member 
of an unlawful assembly is to be found constmo- 
lively guilty of an offence under S. 149 it must be 
the same offence of which the principal is guilty 
and not some other offence : (*23) 10 A.I.B. 1923 
Pat. 60, Foil.; (’36) 23 A.I*B. 1936 Pat. 481, Dis- 
sent. tP 246 0 1] 

(d) Penal Code (1860), S. 149—Section crea¬ 
tes no offence but is merely declaratory of 
principle of English common law. 

Section 149, Penal Code, creates no offence bnt 
is merely declaratory of a principle of the English 
common law. That principle is that in a riot all 
are principals, the rioter, who with bis own hand 
commits the offence being a principal in the first 
degree and the other rioters beiog principals In the 
second degree on the ground that by their presence 
they have aided and abetted the doing of the act: 

9 All. 645, Foil. [P 246 O 21 

(e) Penal Code (1860), S* X49 — Knowledw 
beforehand of offence likely to be cocnmittcd 
is necessary—Knowledge how collected. 

Under S. 149 the liabUity of the other members 
for the offence committed daring the oontinaanw 
of the occorrence rests upon the fact whetbw the 
other members know beforehand that the offence 
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aoto&lly commuted was likely to be committed in 
pcoseoatioD of the common object. Such knowledge 
may reasonably be collected from the nature of 
the assembly, arms or behaviour, at or before the 
scene of action* If such knowledge may not rea* 
sonably be attributed to the other members of the 
assembly then their liability for the oSence com* 
mitted during the occurrence does not arise* 

[P 250 C 2] 

Penal Code — 

(*45) BaUnlal, Page 348, Pt* 18. 

(*36) Gour, Page 519, Para* 1419* 

({) Penal Code (1360), S. 149— Second part of 
section—Test for applicability, stated* 

In considering whether the second part of S. 149 
applies the question to be asked is, was the nature 
of the enterprise such that every member of the 
unlawful assembly ought to have realised that the 
oSence was likely to be committed, [P 248 C 1] 
The members of an unlawful assembly of about 
100 persons had gone to the scene to obtain poises- 
sion of certain land illegally* There were on tbe 
land an old man and bis son and a handful of 
labourers, who did not evince any intention to 
remain on the land and fight it out* Some mem* 
bera of tbe assembly, however, got excited and 
mordered the old man: 

Held that in the circumstances of the case it 
could not be said that every member of the un* 
lawful assembly knew or ought to have realised 
that there was a likelihood that some of their 
number would commit murder and hence the 
second part of S* 149 was not applicable* 

[P 248 C 2] 

Hrs. Dharamshila Lall and K, P* Varma — 

for Appellants. 

Standing Counsel — for the Crown. 

Shearer J _These appeals, which have 

been heard together, arise out of a judgment 
of Khan Bahadur Muhammad Ibrahim, the 
Sessions Judge of Muzaffarpur, convicting 
six men of rioting and murder. Tbe riot in 
which they are said to have been concerned 
took place on I8th September 1942, and 
shortly afterwards a number of men wore 
arrested and in due course put on trial before 
tbe then Sessions Judge, Rai Bahadur 
Aghore Nath Banarji. Most of these men 
were convicted and an appeal against their 
convictions and sentences was dismissed by 
Sinha and Beevor JJ., on 9th February 
1944. The present appellants had absconded. 
One of them, namely, Satnarain Gbaudbary, 
was apprehended on cth July 1943, that is, 
shortly before judgment was delivered by 
Bai Bahadur Aghore Nath Banarji. The 
other appellants were apprehended much 
later; most of them not until the middle or 
latter part of 1944. 

The immediate cause of the riot was tbe 
action of Fanobam Jha and his son Nago. 
ehwar Jha and a number of labourers in 
Catting tbe marua crop standing on a small 
parcel of land in village Manki, to which 
the appellant Satnarain and moat of the 


other appellants belong. This land was ori- 
ginally bakasht land, and in 1927 the land¬ 
lord settled it with one Sia Chaudhary, who 
is the uncle of the appellant Satnarain 
Chaudhary. Subsequently, Sheo Parsan 
Chaudhary, the brother of Sia Chaudhary, 
took a conveyance of an eight annas interest 
in the estate in which this land is situated. 
Immediately afterwards Sheo Parsan Chau- 
dhary mortgaged this property to one Sat¬ 
narain Singh, the employer of Pancham 
Jha and Nageshwar Jha, who belongs to 
another village some considerable distance 
away from Manki. The mortgage money 
was not repaid, and Satnarain Singh in due 
course instituted a suit and obtained a decree 
in execution of which he had the mortgaged 
property sold and purchased it himself. The 
amount realised by the sale was insufficient 
to liquidate the debt and Satnarain Singh 
obtained a decree for the balance. In exe¬ 
cution of this decree he brought to sale and 
himself purchased the raiyati interest of 
Sheo Parsan Chaudhary and his brother 
Sia Chaudhary in the land over which the 
riot took place. 

In the course of the execution proceedings 
several persons appear to have put forward 
claims, asserting that they were in posses¬ 
sion of the land on their own account and 
were not liable to be evicted by Satnarain 
Singh. These claims were, however, dis- 
missed, aud Satnarain Singh ultimately 
succeeded in obtaining possession of the land. 
Not long after the writ for delivery of 
possession was served, the insurrection of 
1942 began, and in it the police-station at 
Katra, within the jurisdiction of which 
Manki is situated, was burnt down. A pan- 
chayat board was apparently set up by the 
insurgents in Berai, a village contiguous to 
Manki, and on 25th August 1942, this pan- 
chayat board presumed to make an award 
under w’hich Sheo Parsan Chaudhary was 
to pay the sum of Rs. S500 to Satnarain 
Singh, and Satnarain Singh was to re- 
convey the proi)erty he had purchased to 
Sheo Parsan Chaudhary. The award pro¬ 
vided that the payment was to bo made 
within a period of one month and provided 
further that, if Sheo Parsan Chaudhary was 
unable to make the payment, he was to 
have the option of conveying certain land 
to Satnarain Singh instead. Shortly after¬ 
wards, on 14th September 1942, the membei-a 
of the panchayat caused a letter to be sent 
to Satnarain Singh, requiring or requesting 
him to abide by the decision they bad given. 
Satnarain Singh and his agent in Manki, 
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Nageshwar Jha, apparently declined to 
comply with the wishes of the board. It 
was, no doubt, in coDsequenc© of this that 
on 18 th September 1942, Sheo Parsan Chau- 
dbary collected a mob and went to take 
forcible possession of the land. As I have 
already said, Pancham Jha and his son 
Nageshwar Jha were on the land getting the 
marua crop cut when the mob arrived. 
Pancham Jha, when asked to quit the land, 
declined to do so, and thereupon he was 
attacked' and killed. Three of the labourers 
were also more or less severely assaulted. 
Neither Mrs. Dbaramshila Lall nor Mr. K. 
P. Vavma, who appear for the appellants, 
has attempted to contend that a- riot of a 
serious kind did not in fact take place. 

Indeed, upon the evidence on the record 
it would be quite impossible to put forward 
any such argument. Mr. K. P. Varma has, 
however, attempted to persuade us that two 
of his clients, namely, Ramcharan Rai and 
Satnarain Chaudhary, took no part in it 
and are the victims of a conspiracy. Ram 
Charan Rai does not belong to Manki but 
to Berai, and is the son of one Sukhdeo Rai. 
The latter was apparently one of those men 
who were tried by Rai Bahadur Aghore 
Nath Banarji and he was acquitted. Mr. 
Varma contends that the learned Sessions 
Judge was in error in relying on the evi¬ 
dence of certain witnesses for the prosecu¬ 
tion when his predecessor had disbelieved 
the evidence of these witnesses in so far as 
they incriminated his father. There is, in 
my opinion, little or no force in this argu¬ 
ment. For one thing, it would seem that 
the volume of evidence against the appel- 
lant Ram Charan Rai is considerably greater 
than was the volume of evidence against 
Sukhdeo Rai at the earlier trial. Certain of 
the witnesses for the prosecution who had 
apparently said nothing at the earlier trial 
against Sukhdeo Rai gave evidence at the 
subsequent trial against his son Ram Charan 
Rai. Secondly, from the outset, a fairly 
prominent and active part in the riot has 
been ascribed to Ram Charan Rai, but not 
apparently to his father Sukhdeo Rai. Even 
in the first information it was said that Ram 
Charan Rai was one of those who had as¬ 
saulted one of the labourers, Hazuri Raut, 
and had carried him away from the scene 
of occurrence. At this trial Hazuri Raut 
gave evidence against Ram Charan Rai and 
stated that he was one of the men who had 
struck him with lathis. Ram Charan Rai, 
as I have said, belongs to Berai, and the 
suggestion put forward on his behalf was 


that the mahant of Patepur, who is the land¬ 
lord of Berai, had been responsible for his 
being incriminated. It is said that Ram 
Charan Rai had consistently declined to 
pay rent to the mahant of Patepur and that 
in consequence the mahant had had to in¬ 
stitute a number of rent suits against him. 
It is also said that relations between him 
and the mahant bad been so strained that 
the mahant had applied for action to be 
taken against him under S. 107, Criminal 
P. C. There is no evidence of this on the 
record. Even, however, assuming that rela¬ 
tions between Ram Charan Rai and his 
landlord, the mahant of Patepur, had for 
some considerable time been strained, I can 
see no reason at all to suppose that that was 
why Bam Charan Rai cam© to be incrimi¬ 
nated. Berai is quit© close to Manki and 
was the seat of the panchayat board which 
endeavoured to get Satnarain Singh to sur¬ 
render this land to Sheo Parsan Chaudhary. 
There is nothing very unlikely in his having 
joined the mob which Sheo Parsan Chau¬ 
dhary collected. Nageshwar Jha may, no 
doubt, hold some land under the mahant of 
Patepur, but there is no good reason to sup¬ 
pose that he was amenable to pressure by 
the mahant of Patepur and would at his 
instance have incriminated a man whom he 
knew to be innocent. Moreover, it would 
seem that Nageshwar Jha took steps to lodge 
a first information as soon as he possibly 
could. The police-station at Katra had been 
burnt down and in consequence Nageshwar 
Jha had to take the dead-body of his father, 
Pancham Jha, to Muzaffarpur on a bullock- 
cart. He reached Muzaffarpur and lodged a 
first information at 1 A. M., which makes it 
very unlikely indeed, and in fact almost im¬ 
possible, that there was any consultation 
between him and any amlas of the mahant 
of Patepur before he left the village. 1 am 
satisfied that the appellant Ramcharan Bai 
did in fact take part in this riot. The appel¬ 
lant Satnarain Chaudhary is the only son of 
Sheo Parsan Chaudhary who was the man 
directly and immediately responsible for tto 
riot. He was apprehended or surrender^ 
on 5th July 1943, and shortly afterwards the 
Civil Surgeon was asked to report how old 
he was and stated that, in his opinion, he 
was fourteen. The learned Sessions Judgo 

and the learned Committing Magistrate we 

apparently both of the opinion that, when 
they saw him, he was about .fifteen yeart ot 
age. If these estimates are correct. Bat- 
narain Chaudhary must have been a boy or 
between twelve and thirteen when the nos 
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took place. Mr. E. P. Varma says that it is 
very unlikely indeed that a boy of that age 
would take part in a riot, and points out 
that each of the assessors, who w'as satished 
as to the guilt of the other prisoners, was 
disposed to acquit him. There is, however, a 
great deal of evidence against this boy and 
I agree with the learned Sessions Judge in 
thinking that it is impossible to reject it in 
its entirety and to assume that Nageshwar 
Jha, when he went to the police-station, took 
it into his head to incriminate Satnarain 
Chaudhary falsely and maliciously merely 
because he knew that that would be likely 
to cause intense suffering to Sheo Paisan 
Chaudhary whose only son he is. 

Pancham Jha was an old man of sixty-five 
and was moat foully and brutally murdered. 
He was apparently attacked by several men, 
some of whom were armed with pkarsas 
and others with bhalas. One of the former 
struck him a blow on the back, causing a 
wound si"' long and 8* wide and cutting 
through no fewer than seven of his ribs. 
One of the latter, who was standing on the 
other side of Pancham Jha, drove his bhala 
deep into his side, cutting through the 
seventh rib and puncturing both the stomach 
and diaphragm. Another man, armed with 
a bhala, drove it into his back deep enough 
to cause damage to the left kidney. He 
was struck at least three more blows with 
pharsas, two of them on the head. The ap- 
pellant Kuseshwar Chaudhary is said to 
have been responsible for the first of the 
two blows with bhalas which I have just 
described, and he was in consequence charg- 
ed substantively with murder. The Assistant 
Burgeon, who conducted the post mortem, 
had, it should be explained, expressed the 
opinion that either of the two wounds caused 
by bhalas, or the wound on the back caused 
with a pharsa, was by itself sufficient to 
cause death. The learned Sessions Judge was 
of opinion that the prosecution had not suc¬ 
ceeded in showing that Kuseshwar Chau¬ 
dhary was in fact responsible for one of 
these particular wounds. The learned Ses¬ 
sions Judge was, however, apparently satis¬ 
fied that Kuseshwar Chaudhary was armed 
with a bhala and was one of those who took 
part in the attack on Pancham Jha, and it 
would, I think, be impossible to hold that 
Kuseshwar Chaudhary was one of the rioters 
and yet took no part in this attack. I am 
xnyself satisfied on the evidence that he did 
do BO. In that view of the matter it ^ wholly 
Immaterial whether he was directly respon- 
(ible for any of the three wounds which, in 


the opinion of the Assistant Surgeon, was 
by itself sufficient to cause death. Any man 
who took part in this attack was, in my 
opinion, quite clearly guilty of murder, as 
the attack was so brutal and violent a one 
that an intention to cause death on the part 
of all who were concerned in it must be 
presumed. The provisions contained in s. 34, 
Penal Code, clearly apply. The appellant 
Satnarain Chaudhary is said to have struck 
Pancham Jha a blow with a lathi. It is not 
possible to suppose that this boy joined in 
the attack on Pancham Jha at the same 
time as the men who were armed with 
pharsas and bhalas fell upon him. In fact, 
the evidence of Ramgulam Sao and two or 
three of the other labourers is that this boy 
did not strike Pancham Jha until he was 
lying on the ground. Mr. K. P. Varma has 
pointed out that the Assistant Surgeon who 
conducted the post mortem did not find any 
lacerated wounds or other injuries, which 
might have been caused by lathis, on the 
dead-body. It is, however, possible that any 
outward mark produced by the blow which 
this appellant struck had disappeared before 
the post mortem. I tbink the evidence of 
Ramgulam Sao and the other labourers 
ought to be accepted and it ought to be held 
that for some reason or other this boy went 
over to Pancham Jha as he was lying on 
the ground and hit him with a lathi. That 
be did in fact do this explains, I think 
myself, how he came to be incriminated. Is 
he then constructively guilty of murder in 
the same way as Kuseshwar Chaudhary is, 
namely, by reason of the provisions con¬ 
tained in s. 34, Penal Code? In my opinion, 
he is not, and that for two reasons. In the 
first place, Nageshwar Jha said that bis 
father died instantaneously, and it is possible 
that when Satnarain Chaudhary went over 
to where he was lying and bit him with a 
lathi he was already dead. Secondly, even 
if life was not yet extinct, the fatal assault 
was already over. This boy cannot be said 
to have participated in it, and such injury 
as be subsequently caused cannot in any 
way have accelerated or, indeed, contribu¬ 
ted at all to Pancham Jba’s death. 

The question then arises as to whether 
Satnarain Chaudhary and the remaining 
appellants, other than Kuseshwar Chau, 
dbary, are guilty of murder under the pro¬ 
visions contained in 8.149, Penal Code. At 
the original trial the accused persons were 
charged under 8. 302, read with s. 149, Penal 
Code but they were convicted under 8. 326 
read with 8.149, Penal Code, and, with the 
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exception of two or three, who were sen- 
fenced to rigorous imprisonment for four or 
five years, were each sentenced to undergo 
rigorous imprisonment for two years. Rai 
Bahadur Aghore Nath Banarji, the learned 
Sessions Judge, did not set out at length his 
reasons for taking this course; but it may 
be presumed that he relied on the decision of 
Rowland J., with which Varma J., agreed, 
in 17 P. Ij. T. 350.^ Speaking for myself, and 
with the greatest respect, that decision is, I 
think, on several grounds open to criticism. 
In the first place, it is, in my opinion, 
directly at variance with an earlier decision 
of a Division Bench of this Court. In 4 P.L.T. 
213^ a Sessions Judge had convicted one 
member of an unlawful assembly under 
s. 302, Penal Code, and had sentenced hiip 
to transportation for life, but had convicted 
the remaining members under S. 304 read 
with S. 149, Penal Code, and had sentenced 
them to undergo rigorous imprisonment for 
five years each. These latter convictions 
were set aside on appeal on the ground that 
it was not open to the learned Sessions 
Judge to convict the remaining members of 
the unlawful assembly of a minor offence. 
Coutts J., in dealing with the matter, said 
this: 

*‘I can find no authority, however, for convicting 
the principal offender of one offence and the rest 
of the members of the unlawful assembly of 
another offence, nor has the learned Assistant 
Government Advocate been able to refer us to any 
such case, and it seems to me clear from the section 
itself that if a member of an unlawful assembly is 
to be found constructively guilty of an offence 
under S. 149 it must be the same offence of which 
the principal is guilty and not some other offence* 
If the members of an unlawful assembly are not 
guilty of the same offence as the principal, the only 
reason why they are not guUty is because they do 
not come within the terms of S» 149* If then the 
rest of the appellants are not constructively guilty 
of the same offence as Bam Prasad, they cannot be 
found guUty under S. 149 at alt,** 

It ia true that in 17 P. L. T. 350' no member 
of the unlawful assembly had been convic- 
ted of murder. The reason, however, was 
that it had been impossible for the prosecu. 
tion to show who the individuals were who 
had committed the murder. That murder 
was committed by one or more members of 
the unlawful assembly was conceded. That 
being so, in altering the convictions from 
one under s. 802 read with s. 149 to one 
under S. 326 read with s. 149, Penal Code, 
the Division Bench were doing exactly what 

1. (*36) 23 A.I.B. 1936 Fat. 481 : 162 1. C. 563 : 
17 P*L*T* 350, Bhagwat Singh v. Bmperor* 

2. (*23) 10 A* I. B. 1923 Pat* 50 : 1 Pat* 763 : 71 

I* G. 113 : 4 P. L* T* 213, Bam Prasad Singh v« 
Emperor. * 
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another Division Bench had some yeara 
earlier decided could not, in law, be done. 
Secondly, Rowland J. relied on certain ob¬ 
servations of Phear J. in the well-known 
case in 20 w. R. or, 5,® which, he thought, 
went to support the view which he put for- 
ward. Unfortunately, Rowland J. omitted 
to quota the observations on which he relied. 
It is true that Phear J. pointed out that 
S. 149, Penal Code, had been drawn in such 
a way that some member of an unlawful 
assembly might, while the common object of 
that unlawful assembly was being prosecu¬ 
ted, commit an offence and yet the remain¬ 
ing members might not be constructively 
liable for it. I cannot, however, myself see 
that Phear J. went any further than that 
and what he said was entirely correct. Oh 
the other hand, Ainslie J., referring to the 
concluding words in S. 149, had observed: 

“These last words are very stringent. 11 the 
section applies, the Coart is bound to convict of the 
particaJar offence." 

Although Phear J. and most of the other 
learned Judges dissented from the view which 
Ainslie J. took of the case, none of them 
made any comment on this remark of his, 
and Couch C. impliedly endorsed it by 
saying that 

“certainly in a case like this, where, ii the accused 
are found guilty they are liable to a sentence of 
death, if there is a reasonable doubt as to the view 
with which the gun was fired they ought to have 
the benefit of it.” 

Lastly, as Edge C. J. pointed out in 
9 ALii. 645^ at p. 649, S. 149, Penal Code, 
creates no offence but is merely-declaratory 
of a principle of the English common law< 
That principle is that in a riot all are prin¬ 
cipals, the rioter, who with his own hand 
commits the offence, being a principal in 
the first degree, and the other rioters being 
principals in the second degree on the 
ground that by their presence they have 
aided and abetted the doing of the act. 
When it was sought to make certain rioters 
liable for an act done by another of their 
number, a common practice was to set out in. 
the indictment the facts which it was inten¬ 
ded to prove and to charge them specifically 
with having aided and abetted the rioters who 
did the act. In such cases the jury was often, 
asked to find a special verdict; and when 
the special verdict was returned, the ques¬ 
tion that arose was whether or not, on 
the facts found by the jury, the prisoned 
were or were not principals in the second 

3. (’73) 2» W.RCr. 5 : 11 Bang. L. R. 347 (P.B.)r 

Queen v. Sabid Ali. . . 

4. (’87) 9 All. 646, Queen-Empress v. Bisheshar, 
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degree: see the summary of the argument 
in (1767) 4 Burrow 2073.^ If they were prin¬ 
cipals in the second degree, they were, of 
course, guilty of the same offence as the 
principal in the first degree. Not only that, 
but until comparatively modern and more 
merciful times, when it became not unusual 
“to apportion the punishment,” to borrow 
the expression used by their Lordships of 
the Judicial Committee in an early Indian 
case, 3 Beng, l*. R. 44,^ in which this matter 
was touched on, they were as a rule liable 
to and, indeed, invariably received, exactly 
the same punishment. Rowland J. in sup¬ 
port of the conclusion at which he arrived, 
referred to ss. 35, 38 and HO, Penal Code. 
These sections are also declaratory of prin- 
oiples of the English common law, but prin¬ 
ciples very different to that underlying 
8. 149. Section 110 deals with the case of 
the accessory before the fact who is not 
himself present at the fact. Now, 

common law the oQence of an accessory 
before the fact was regarded as bo different from 
that of a principal in the second degree, that 
where a woman was indicted as an accessory 
before the fact, it was held that Bbe could not be 
convicted of that charge upon evidence proving 
her to havo been present aiding and abetting; it 
being clearly admitted to be necessary to charge a 
principal in the second degree with being present 
aiding and abetting/' {See Bussell on Crimes and 
Misdemeanors, 81b Edn., Vo). I, page 121.) 

Sections 36 and 88 deal with cases in which 
each of several persona is a principal in 
the first degree but they commit different 
offences inasmuch as some havo done the 
act with one knowledge or intention and 
the others have done it with another 
knowledge or intention. In England, as 
far back as 1653, it was settled that where 
several men combine to kill another man, 
and some of them arc actuated by malice 
aforethought and others are not, it is 
murder in the former but manslaughter 
in the latter : (1816) l Plowden 100.^ The argu¬ 
ment from analogy is always dangerous; 
and in seeing any analogy between the 
principles underlying these sections and the 
principle underlying S. 149, Rowland J., if I 
may say so with respect, fell into an error. 
The decision in 4 P. L. T. 218 ® is, in my opi- 
nion, correct, and is, moreover, binding on 
me unless and until it is set aside by a 
larger bench. It, therefore, follows that if, 
in my opinion, the appellants or any of 
them are guilty under s. 149 of the Code, I 

5. (1767) 4 Barrow 2073, Rex ▼. John Ro;oe. 

6. (*60) 8 Beng. L. R. 44 (P.C.), Oanesh Singh v. 

Baja. 

7; (1816) 1 Plowden 100, Rex ▼. Baliabary. 


must convict them of murder and cannot 
impose a le^er punishment than transport 
tation for life. Whether in some cases that 
sentence is too severe and ought to be res¬ 
pited, is a matter solely for the Crown to 
consider in exercise of its prerogative of 
mercy. On the other hand, the decision at 
the former trial that the members of this 
unlawful assembly were constructively 
liable for the act of those who killed Pan- 
cham Jha is not res judicata. The matter 
is one which I have to consider for myself 
and come to my own conclusion. There can 
be no doubt but that certain members of this 
unlawful assembly committed murder, and 
a murder of the most cruel and barbarous 
kind. Was this murder committed “in pro¬ 
secution of the common object” which 
words, as laid down in 20 W. R. Cr. 5,® must 
be construed as meaning “with a view to 
the achievement of the common object?” 
The common object of the unlawful assem¬ 
bly was to drive Pancham Jha and his son 
and labourers off the land and to cut and 
remove the marua standing on it. If, when 
the mob reached the land, certain men in 
it had refrained from advancing further and 
others had made a rush at Pancham Jha 
and his labourers and attacked them, the 
view which I should have been disposed to 
take would have been that those men who 
did nothing had dissociated themselves from 
further prosecution of the common object, 
but that all of those who advanced on Pan- 
ebam Jha and the labourers were construc¬ 
tively guilty of murder. On the evidence, 
however, it is clear that nothing of this 
kind actually happened. What appears in 
fact to havo happened is that, when the 
mob reached the land, some men in it en- 
tered into an argument with Pancham Jha. 
What Pancham Jha said or did does not 
appear from the evidence, which is, I think, 
unfortunate; but it is clear that certain men 
in the mob lost their tempers and leaving 
the others, advanced on and attacked and 
killed him. The labourers who were assaul¬ 
ted would seem to have been assaulted sub¬ 
sequently and because they had protested 
at what had been done to Pancham Jha. 
Eban Bahadur Muhammad Ibrahim took 
the view that the appellants were guilty 
under the first part of S. 149. It cannot be 
said that this view was an untenable one, 
but there is, I think, a certain amount of 
doubt on the point, and of that the appel- 
lants ought to have the benefit. If, then, the 
firat part of B. 149 does not apply, are the 
appellants guilty under the second part? 
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Russell on Crimes and Misdemeanors, 8fch 
Edn., vol. I, p. 119, contains the following: 

*‘It Ls submitted that the true rule of law is, 
that where several i)ersons engage in the pursuit 
of a common unlawful object, and one of them 
does an act which the others ought to have known 
was not improbable to happen in the course of 
pursuing such common unlawful object, all are 
guilty.” 

Sir William Oldnall Russell was at one 
time Chief Justice of Bengal, and it would 
be interesting to know if this passage is to 
be found in the earliest editions of his work? 
to which the authors of Penal Code may 
have bad access. In Edn. 7 of the work no 
authority was apparently cited for the pro. 
position. But, before Edn. 8 appeared, it re. 
ceived the approval of the Court of criminal 
appeal in (1913) 8 Cri. App. Rep. 198.® It is 
true that that was not a case of rioting; 
but the Court of criminal appeal was deal¬ 
ing with the principle of the common law 
which underlies 8. 149, Penal Code. Rai 
Bahadur Aghore Nath Baoiarji, differing on 
this point from Khan Bahadur Muhammad 
Ibrahim, appears to have thought that the 
accused persona were liable under part II 
of s. 149. What apparently, weighed with 
him was that certain members of the un¬ 
lawful assembly were armed with deadly 
weapons. This is, of course, a circumstance 
to which some regard must be had; but 
since the decision in 17 p. L. T. 350' there is, 

I think, a danger of undue weight being at. 
tached to it. The evidence does not show 
that more than a very few men were armed 
with hhalas and pharsas, although a larger 
number would seem to have been armed 
with lathis. My experience of agrarian 
riots in Bihar is that in almost every mob 
some mep are to be found armed with 
bhalas or pharsas and yet that in a great 
many cases these weapons are not used, or, 
at any rate, are used in such a way that 
fatal consequences more frequently than 
not do not ensue. The question to which, 
in my opinion, Sessions Judges ought to 
address themselves in considering whether 
part II of S. 149, Penal Code, applies is 
this: 

“Was the uature of the enterprise, to borrow 
the expression used in (1913) 6 Cri. App. Bep. 
198,^ such that every member of the unlawf^ 
assembly ought to have realised that murder was 
Likely to be committed.” 

Now, in this particular case a panchayat 
board, set up by the insurgents in the ad¬ 
joining village, bad decided that Satnarain 
Singh should make over this land to Sheo 

8. (1913) 8 Cri. App. Rep, 198, Rex v. George Ed- 
ward Fridmore. 


Emperor (Pande J.) 

Parsan Chaudhary. The mob, it seems to 
me clear, went to Manki for the purpese of 
enforcing this award. There were on the 
land an old man and his son and a small 
handful of labourers. These men were not 
armed; and although they displayed a re¬ 
luctance to quit the land, they did not 
evince any intention to remain on the land 
and fight it out. In these circumstances, 
how can it reasonably be said that every 
member of this unlawful assembly knew, 
which must obviously be taken to mean 
ought to have realised, that there was a 
likelihood (which, if it does not mean a 
probability, at least means more than a 
possibility) that some of their number would 
commit murder ? I have no hesitation my¬ 
self in answering this question in the nega. 
tive. 

In the result then, I would alter the con. 
viction of Kuseshwar Chaudhary from one 
under s. 302 read with s. 149, Penal Code, 
to one under s. 302 read with s. 34, Penal 
Code. I would set aside the convictions of 
the remaining appellants under s. S02 read 
with S. 149, Penal Code, and the sentences 
of transportation for life have been imposed 
on them. The appellants Ram Cbaran Rai, 
Cbaritar Gope, Jadunandan Raut'and Anup 
Raut are sentenced to undergo rigorous im¬ 
prisonment for two years each under S. 147, 
Penal Code. Sat Narain Chaudhary is still 
a mere boy, and I would reduce his sen¬ 
tence to the period of imprisonment already 
undergone. Subject, however, to these modi¬ 
fications, I would dismiss the appeals. 

Pande J. — I entirely agree and would 
like to make the following observations. 

The appellants have been convicted for 
the offence of rioting and constructively for 
the offence of murder of one Pancham Jha 
under S. 302 read with S. 149, Penal CWe. 
The convictions are based on the following 

findings of the Sessions Judge : 

“(1) That a large nomber of persons, who were 
armed with weapons, came np for depriving 
narain Prasad Singh of the enjoyment of the right 
of possession of a portion of Plot No. 81 and as- 
sanlting Pancham Jha and others and that in pro* 
seention of the common object of the tmlawfnl 
assembly, of wbich they were members, they com¬ 
mitted rioting. 

(2) That the mnrder of Pancham Jha was com¬ 
mitted in prosecution of the common object of 0^ 
anlawfnl assembly by one or more of its members 
and they must have known that the murder was 
likely to be committed in proseoution of the com* 
mon object of the unlawful assembly.** 

The evidence shows that Plot No. ^ 
which is the scene of the oocnrrenoe, on- 
gtnally formed part of a raiyati holding of 
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8 beo Parsan Gbaudhary of village Matiki. 
Tbe holding bad passed into the possession 
of Sat Narain Singh by purchase in execu. 
tion of bis decree at a court-sale and he 
bad obtained delivery of possession of it 
through Court. It has been found by the 
Sessions Judge that Sat Narain Choudhury 
has been in possession of the land and had 
grown marua crop in the field. About the 
time of the occurrence Pancham Jha, his 
son Nageshwar Jha were engaged in har¬ 
vesting the crop with the help of five 
labourers. Sheo Parsan Choudhary went to 
the field with a big mob which is said to be 
of about 100 persons and four of these were 
armed with bhala and garassa and tbe 
rest with lathis. Sheo Parsan asked the 
men to stop harvesting. Pancham refused 
to comply and apparently there ensued al¬ 
tercations between the two. Pancham was 
very brutally struck by sharp and pointed 
weapons in consequence of which he died in 
the field. It is for this offence of killing 
that the appellants have been convicted 
under S. 149, Penal Code. It seems clear 
from the evidence that the main object of 
tbe unlawful assembly was to drive Pan¬ 
cham and his labourers off the field and to 
cut away tbe standing crop, obviously with 
a view to assert right of possession over the 
field. There is nothing in the evidence to 
show that Pancham or his men engaged in 
reaping, were in any way armed. The field 
in question is in mouza Manki. Sheo Parsan 
Chaudhury and the members of the mob are 
residents of mouza Manki and tbe adjoining 
mouza Berain. The members of the assemb¬ 
ly must be well aware that only seven un- 
armed men engaged in reaping were to be 
driven off the field. In the circumstance, 
there was little likelihood of any effective 
resistance by the men in the field and so no 
violent use of arms could be in contempla¬ 
tion of the members of the assembly. It is 
not clear from the evidence what led some 
members of the assembly to strike Pancham 
to death. Possibly Panoham's insolent be¬ 
haviour or recalcitrant attitude might have 
enraged some easily excitable members of 
the assembly to commit such brutal assaults 
on Pancham. At the post-mortem examina- 
• tion six injuries were found on the body of 
Pancham Jha and of these four were incised 
wounds and two were punctured wounds. 
The nature of injuries indicate that the men 
armed with garassa and some of these 
armed with bhala struck him. The question 
is whether in this state of evidence all other 
members of the unlawful assembly are liable 
1046 P/82 ft 83 


for the offence of murder under S. 149, Penal 
Code. As was pointed out by a Full Bench 
of the Calcutta High Court in the well- 
known case in 20 W.R. Or. s. 149, Penal 
Code, is not intended to subject as member 
of an unlawful assembly to punishment for 
every offence which is committed by one or 
more of its members during the time they 
are engaged in prosecution of the common 
object. In order to bring a case within S.149 
the Act must be done with a view to accom¬ 
plish the common object of the unlawful 
assembly, or it must be proved that the 
offence is one which the accused knew 
would be likely to be committed in prose¬ 
cution of the common object. The principle 
of law on the subject is stated in Russell on 
Crimes thus : 

“If a murder is committed in prosecution of 

some unlawful purpose,.all persons who 

went to give assistance, if need were, in carrying 
the unlawful purpose into execution, are guilty of 
murder. But this applies only where the murder is 
committed in prosecution of some unlawful pur¬ 
pose, in which the combining parties united, and 
for the effecting whereof they are assembled; for 
unless this appears, though the person giving tbe 
mortal blow may himself be guilty of felonious 
homicide, yet the others who- came together for a 
different purpose will not be involved in his guilt:’* 
(8tb Edn., p. 116). 

The case in 5 Bom.L.R. 1023^ may be refer¬ 
red to in illustration of the principle. In that 
case the rioters first attacked M and it was 
not until B and after him T had arrived on 
the scene and bad expostulated or interpo- 
sed that some of the rioters, of whom the 
appellant was not proved to be one, sponta- 
neously attacked B and T and killed them. 
Their Lordships Sic Lawrence Jenkins C. J. 
and Aston J. observed that if the common 
object was to kill B or T, the attack upon 
them would hardly have been deferred until 
B and T interposed. And on a consideration 
of the evidence their Lordships came to the 
conclusion that there was a common inten¬ 
tion, in which the appellant shared, to infiict 
grievous hurt on M and such hurt was ac¬ 
tually inflicted. It was, therefore, held that 
the appellant was liable only for the offence 
of grievous hurt under s. 825 with S-149, Penal 
Code, and not for the offence of murder. In 
the present case the learned Sessions Judge 
has no doubt found that one of the common 
objects of tbe unlawful assembly was to beat 
Pancham Jha. But there is an obvious 
difference between such a finding and the 
finding that tbe common object of the un¬ 
lawful assembly was to infiict injury of such 

9. (’03) 5 Bom. L, B. 1023, Emperor v. KrUhnua* 

too Rarayaniao. 
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a nature that death was its most probable 
consequence. In the circumstance of there 
being little apprehension of any effective 
resistance by the man in the field the mem. 
bers of the unlawful assembly would hardly 
bave contemplated such violent use of arms 
which might result in death of one or more 
of the opposers. Therefore, it cannot reason¬ 
ably be said that the murder was committed 
“in prosecution of some unlawful purpose 
in which the combining parties united and 
for the effecting whereof they are assembled.” 

In 22 cal. 306*° their Lordships Beverley 
and Banerjee J J. pointed out that members 
of an unlawful assembly may have a com. 
munity of object only up to a certain point, 
beyond which they may differ in their 
objects, and that the knowledge possessed by 
each member of what is likely to be com. 
mitted in prosecution of their common 
object, will vary, not only according to the 
information at his command, but also ac. 
cording to the extent to which he shares the 
community of object; and as a consequence 
of this, the effect of S. i49. Penal Code, may 
be different on different members of the 
same unlawful assembly. Here, therefore, 
such members of the assembly who inflicted 
the injuries resulting in the death of Pan- 
cham Jha may be held guilty for the offence 
of murder. Other members of the assembly 
who did not share in such object are liable 
for the offence of rioting only. The learned 
Sessions Judge appears to have been largely 
influenced in his judgment by, what he des¬ 
cribes. the members of the assembly knew 
that murder was likely to be committed in 
prosecution of the common object of the un- 
lawful assembly. The evidence, however, 
as I have stated above, shows that three of 
the members carried bhala and one only a 
garassa. This circumstance by itself hardly 
warrants the inference which the learned 
Sessions Judge seems to have drawn. There 
being no reasonable apprehension of any 
effective resistance by the men in the field 
the members of the assembly may reasona. 
bly have expected that mere show of their 
armed strength would be sufficient to drive 
the men off the field and at best in the 
event of any recalcitrant attitude of the 
men a few simple strokes would be sufficient 
for the achievement of the object of the as¬ 
sembly. Therefore, it cannot reasonably be 
said that the members of the unlawful as¬ 
sembly knew beforehand that murder was 
likely to be committed in prosecution of the 
common object of the unlawful assembly. 

10. (’96) 22 CaI.306,Zahiruddin v.Queen-Empreas. 


It follows from the above discussions that 
the convictions of the appellants under s. 302 
read with s. 149, Penal Code, cannot be sup- 
ported. As to the guilt of Eusheswar Chau, 
dhury there is ample evidence on the record 
to prove that he was an actual partici. 
pant in the act resulting in the death of 
Pancham Jha. I, therefore, agree that he 
is liable for the offence under S. 802 read 
with s. 34, Penal Code. The question whe- 
tber other members of an unlawful assembly 
are liable for offence different from that 
actually committed by one or more of its 
members in the course of the occurrence 
does not seem to arise directly for decision 
of this case. It, however, arises incidentally as 
in a previous trial of some of the accused in¬ 
volved in the occurrence that were convicted 
for offence different from that which was 
actually committed during the occurrence. 
Section 149 does not create any new offence. 
It merely declares the liability of other 
members of an unlawful assembly for act 
or acts done by one or more of their as- 
sociates in prosecution of the common pur. 
pose. Therefore, the members other than 
the actual perpetrator of the crime are liable 
for the offence that is actually committed 
and not for a different offence which dif¬ 
ferent members of the assembly in their 
individual judgment may bave contemplated 
to be likely to be committed in prosecu¬ 
tion of the common object. The liability 
of the other members of the offence com¬ 
mitted during the continuance of the oc. 
currence rests upon the fact whether the 
other members knew before hand that the 
offence actually committed was likely to be 
committed in prosecution of the common 
object. Such knowledge may reasonably be 
collected from the nature of the assembly, 
arms, or behaviour, at or before the scene 
of action. If such knowledge may not rea- 
aonably be attributed to the other members 
of the assembly then their liability for the 
offence committed during the occurrence 
does not arise. But when it may reasonably 
be held that other members of the assembly 
knew beforehand that the offence actually 
committed was likely to be committed itt 
prosecution of the common object then such 
other members of the assembly are liable- 
for the offence committed to the same ex¬ 
tent as the actual perpetrator of the crime. 
Sir William Oldnall Russell says: 

“The blow given nnaet Buob cironmstanoea ia in 
point of law the blow of all, and it is unn^eBaary 
to prove wbiob struck the blow.” (Russel on Crinie^ 
p. 117). 
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My learned brother has discussed this 
matter at some length and I do not think I 
can add anything useful to it. For the above 
reasons I concur with my brother in dis. 
flenting, most respectfully, from the principle 
laid down in 17 SSO^ and would follow 

the decision in 4 F.I 1 .T. 213.^ 1 agree to the 
orders proposed. 

O.B./D.H. Order accordingly . 


* [Case No. 95.] 

A. 1. R. (33) 1946 Patna 2S1 

Das and Ray JJ. 

Dorik Gope and others — Appellants 

V. 

Emperor. 

CrimiDal Appeal No. 296 of 1945, Decided on 
20th September 1945, from decision of Additional 
Sessions Jndge, Pncnea, D/* 14tb April 1945. 

(a) Penal Code (I860), S. 97—Two armed 
parties coming to fight—One striking other _ 
No right of private defence of person to other. 

Where two parties come armed ready to fight 
with each other, the mere fact that one party 
strikes the other party first does not, by that rea¬ 
son and that reason alone, give a right of private 
defence of person to the members of tbe other 
party : (’26) 13 A. 1. R. 1926 Pat. 433, Rel. on.. 

[P 257 0 1 ; P 281 C 2] 

Penal Code — 

(’45) Ratanlal, Page 200, Note “Defence of per- 
son.” 

(’36) Oonr, Page 363, Para. 863. 

(b) Penal Code (I860), S. 97—In anticipation 
of resistance by violence party defending pro¬ 
perty by violent means —. Circumstances in 
which party is entitled to benefit of right of 
private defence enumerated. 

There may be circumstances in which one can 
collect a mob expecting resistance with violence 
from his opponent and defend his property by 
violent means and can still get tbe benefit of tbe 
right of private defence. Tbosecireumstancesmust 
be (1) immediate danger to tbe property whicb, it 
not immediately protected, would be lost by the 
time protection of public authorities is obtained ; 
(2) even this justified violence by tbe mob for pro* 
teotion of property from actual invasion should be 
exeroised within the legal limits of the right of 
private defence of person or property, that is to 
say, there mast be oironmstanoea existing leading 
to a reasonable apprehension of a danger arising 
oat of a committed or attempted or threatened 
offence affecting person or property, as the case 
may be, justifying tbe partionlar injury inflicted : 
Case laio discus^. [P 260 C 1, 2] 

Penal Code — 

(’45) Ratanlal, Page 202, Note “Defence of pro¬ 
perty.” 

(’86) Oour, Page 866, Para. 868. 

(c) Penal Code (i860), S. 99 — Protection of 
public authorities—Meaning of. 

Tbe protection of public anthorities contemplat¬ 
ed by B. 99 means snob protection as can preserve 
•talus quo. [P 261 C 2] 


Penal Code — 

(’45) Ratanlal, Page 209, Note “Time to have 
.authority.” 

(’36) Gour, Page 374, Para. 885. 

S. N. Sahay and D. L. Nandkeolyar — 

for Appellants. 

Government Advocate — for the Crown. 

Ray J. — This appeal is directed against 
tbe judgment of the Additional Sessions 
Judge, Purnea, dated 14th April 1945, con¬ 
victing the appellant Dorik Gope under 
S. 302, Penal Code, and sentencing him to 
transportation for life, and convicting the 
appellants Jadu Gope and Sundar Gope 
under s. 324, Penal Code, sentencing them 
each to undergo rigorous imprisonment for 
two years. 

The prosecution case is that Sarabjit 
Gope had taken settlement of 2.68 acres of 
land recorded in Plot no. 1076 of Tola 
Cbakla of village Barahpara from Babu 
Gajanand Tbakur, the then proprietor of 
the Balua Estate, in 1322 B. S. This settle- 
ment was followed by possession which, 
according to Sarabjit, was with him until 
the date of occurrence. In support of this 
settlement and possession, be produced an 
unregistered patta (ex. l) and rent receipts 
(exs. 4 to 4-d). He further said that in 
the present year Sarabjit bad cultivated 
tbe land with bis own servants and bad 
grown Bhadai and Agabni paddy and 
that on 23rd August 1948, he had cut and 
appropriated the Bhadai paddy that stood 
on the eastern portion of tbe land. On 6tb 
September 1943, he had sent his servant 
Singheabwar Gope in charge of certain 
female labourers and one male labourer 
Santu Nonia to reap tbe remaining Bhadai 
paddy. Singheshwar, on arriving at the 
field, found a mob of about 200 men under 
the leadership of the appellant Dorik Gope 
armed with various weapons such as bhala, 
swords, pbarsas and lathis coming towards 
the field. On seeing this, he sent the afore¬ 
said male labourer, Santu Nonia, to Sarab- 
jit to inform him about this. Thereupon, 
Sarabjit came to tbe field along with Cbul- 
hai Gope, Bhutai Gope, Gosai Gope, Ajab 
Ital Gope and Hardayal Gope with the ob¬ 
ject of settling the matter with the oppo- 
nenta. On arriving they found that there 
was exchange of words going on between 
Singheshwar and Dorik in course of which 
Dorik as also bis associates Sundar and 
Jadu were insisting upon cutting the paddy, 
while Singheshwar was asking them to stop 
till his malik, meaning Sarabjit, would 
come and settle the matter amicably. It is 
said that upon this Dorik struck a blow on 
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the left side of Singheshwar with his bhala 
as a result of which Singheshwar fell down 
dead. On this, Hardayal, his uncle, protest* 
ed and ran to the aid of Singheshwar. He 
was, however, assaulted by Jadu and Sun* 
dar with swords. On account of this assault, 
Hardayal sustained certain injuries. Finding 
that Singheshwar was dead, the mob led by 
Dorik fled away. This happened on 6th 
September 1943, between 10 A. M. and 12 
noon. 

Sarabjit proceeded to the police-station 
Forbasganj which is eight miles from the 
place of occurrence and lodged his first in. 
formation report at 6 P. M. The officer in 
charge of the police-station came to the 
locality at 12 midnight the same day, and 
sent the dead body of Singheshwar for post, 
mortem examination and sent Hardayal for 
medical examination of bis injuries. Sarab¬ 
jit named 18 persons as being amongst the 
rioters including the present three appellants 
Dorik Gope, Jadu Gope and Sundar Gope. 

On post-mortem examination on the 
body of Singheshwar, it was found that he 
had sustained one penetrating incised woimd 
l" X f" X abdominal cavity on the left side 
of the abdomen between the 8th and 9th 
ribs at the junction of costal cartilage 
with the ribs. Abdominal wall was foimd 
penetrated. Peritoneum was perforated. 
Stomach was perforated at its ossophageal 
end. According to the doctor, death was 
due to shock and haemorrhage due to the 
injuries received. 

Hardayal Gope (p. W. 2) was found to 
have the following injuries, namely, (l) cut 
mark x x on the right elbow, (2) 
cut mark x x i' on the base of the left 
little finger, (8) cut mark li^' x x on 
the base of the left ring and middle fingers, 
and (4) cut mark x x on the tip of 
the left index finger. The doctor opined 
that the injuries were simple in nature 
caused by sharp edged weapon such as 
sword. 

The Sub-Inspector of Police, after inves¬ 
tigation, charge-sheeted all the 18 accused 
persona named in the first information re¬ 
port, and eventually they were committed 
to the Court of Session and were tried by 
the learned Additional Sessions Judge of 
Purnea. Dorik Gope was charged under 
S. 802 , Penal Code, for having committed 
murder by intentionally causing the death 
of Singheshwar Gope. The other 17 accused 
persons named in the first information were 
charged under S. 802/149, Penal Code, for 
having abetted the commission of murder 


of Singheshwar by Dorik. Dorik, Jadu, 
Sundar and two other persons, since acquit- 
ted, were charged under s. 148, Penal Code, 
for being members of an unlawful assembly 
armed with deadly weapons such as swords 
and bhalas in prosecution of the common ob¬ 
ject of such assembly, namely, to cut paddy 
forcibly from the paddy field belonging to 
Sarabjit and thus having committed the 
offence of rioting punishable under s. 148 , 
Penal Code. The other thirteen persons were 
charged under 8. 147, Penal Code, rfor being 
members of an unlawful assembly with the 
common object of forcibly cutting away 
paddy from the field of Sarabjit Gope. 
Lastly, Jadu Gope and Sundar Gope with 
another, since acquitted, were charged under 
S. 324, Penal Code, for having voluntarily 
caused hurt to Hardayal Gope by swords 
which are sharp cutting instrumente. 

The defence of the accused persons was 
that the occurrence as alleged is not true. 
The land in dispute was taken settlement of 
by one Durga Jha from the common mans- 
ger of the Balua Estate in August 1942, as 
per a registered kabuliat. Durga Jha was in 
possession of the said land through his 
adhiyadar Sabdeo since then. The Bhadai 
and Agahni crops grown on the disputed 
plot had also been grown on adhiya system 
by the same Sabdeo as under-raiyat of Durga 
Jha. On the date of occurrence Sabdeo and 
Dhaturi were reaping a part of the Bhadai 
crop under the supervision of Bhulku, a 
servant of Durga Jha. While they were thus 
reaping the paddy, Sarabjit, the complainant, 
brought a mob of fifty or sixty people who 
were armed with swords, ballam, pharsas, 
bows and arrows, lathis and kachias. They 
began to reap the paddy and were opposed 
by Bhulku. On this, Bhulku was assaulted 
by Aaharfi, son of Sarabjit, with an arrow 
and was also struck by Singheshwar, deceased, 
with garhail. Dhaturi was struck by Chulhai 
with ballam and by Banku with an arrow 
after which all of them, that is, Sabdeo, 
Dhaturi and Bhulku fled. They had no arms 
and they cannot say who struck Singheshwar, 
who, according to them was not assaulted 
so long as they were there. The other accused 
persons pleaded not having been present nor 
having taken i)art in the riot at the time of 
occurrence. On the respective cases of ffi® 
parties, the question of the right of private 
defence of property and person arose and 
for determination of this question the fact w 
possession and ownership of the disputw 
plot 1076 came to be considered. The learned 
Additional Sessions Judge finds that 
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unregistered patta of the year 1S22 hy which 
the disputed land was settled by Gajanand 
with Sarabjit is a genuine document and so 
are the rent receipts Exs. 4 to 4-d. The 
learned Judge, in this connection, observes : 

**So, I have no doubt that the contention of the 
prosecution that the land in question was settled 
with Sarabjit b; Gajanand Thakur is correct, and 
I have also no doubt that he was in possession of it 
for some time." 

With regard to the present iwssession, 
however, the learned Judge holds: “So bis 
claim that at the time of the occurrence he 
was in possession of the land does not ap> 
pear to be correct.” According to the learned 
Sessions Judge, for some time after Sarabjit 
ceased cultivating the land, it used to remain 
parti for years together till Durga Jha took 
settlement thereof as spoken of above, and 
started cultivating through his bataidar Sab- 
deo Nonia. That Sahdeo Nonia cultivated 
the land and grew the crops in the year 
before the occurrence is admitted by prose- 
oution witne^ Santu Nonia as also by some 
of the other prosecution witnesses. Thus con. 
sidering the admitted facts and the docu¬ 
mentary evidence produced by the defence, 
the learned Judge bnds : 

"So, 1 have no doubt that at the time of the 
occurrence Durga Jha was in possession of the land 
through bis baiuidar Sabdeo Nonia under a settle¬ 
ment taken bj him. No doubt a difierent view, on 
consideration of the evidence on record and the 
circumstances disclosed, can be taken about the 
present possession of the disputed land and the 
crops thereon. But neither party having contested 
the point and the learned trial Court having come 
to its finding about the present possession, it will 
be aasamed, to be so. for the purpose of this case. 
Before proceeding further, what appears to mo to 
bo a point of great significance is that admittedly 
on 23rd August 1943, Sarabjit had cut and taken 
away the Bhadai paddy crop from the eastern side 
of the kbasta plot No. 1076 which is claimed to 
have boon growa by Durga Jha's bataidar Sabdeo 
Nonia. Durga Jha filed a petition of complaint in 
the Court of the Magistrate having jurisdiction on 
26th August 1943, charging Sarabjit and some of 
his men with oflences under Ss. 379, 143 and 
447, Penal Code, and Durga Jha in his deposition 
in support of this contention said ‘I got settlement 
of the land from Balua Estate three years back. 
The accused wanted settlement but could not get 
it and hence they created the trouble. Last year 
the accused did not create any trouble. Year before 
last also the accused did not create any trouble. I 
informed the police about fifteen days back that 
the accused would reap the paddy. 1 was asked to 
oome to Court.' " 

It is now admitted that this petition of 
complaint was dismissed, the learned Sub- 
divisional Magistrate being of opinion that 
the complainant Durga Jha was not in posses- 
Sion of the land as claimed by him. It appears 
that no further action was taken by Durga 


Jba as against this order, nor any steps of 
prohibitive character whatsoever were taken 
by him to safeguard bis right and possession 
over the property. The iharncd Sessions 
Judge, with regard to facts bearing upon the 
occurrence, records certain findings which 
have also not been agitated before us. I pro¬ 
ceed to enumerate them one by one: (1) The 
contention of D. w. 4, Sabdeo Nonia, that he 
along with Dhaturi was peacefully reaping 
the paddy under the supervision of Bhulku, 
a servant of Durga Jba, when all of a sudden 
Sarabjit came there with a mob and began 
to assault them cannot be accepted as correct; 
(2) Both parties went there aimed ready to 
fight; (3) All the accused persons named in 
the first information report were present at 
the occurrence on the side of Durga Jba; 
(4) The two parties, namely, that of Sarabjit 
and Durga Jha were on terms of enmity 
with each other; (a) There is no satisfactory 
evidence to show that Durga Jba and his 
brothers bad previous information of the 
intended reaping of the paddy by the men 
of Sarabjit which could have made them 
seek the protection of police in time instead 
of assembling men to ward off an intended 
attack. 

After having arrived at these findings, be 
acquits the accused i^ersons of the ofiences 
under Ss. 147 and 148, Penal Code, with 
which they had been charged inasmuch as 
the common object of the assembly as stated 
in the charge was not established. In view 
of his-findings, the paddy field did not be- 
long to, nor the paddy had been grown by 
Sarabjit, the complainant, and with these 
findings I agree. In convicting Dorik Gope 
of the offence of murder under S. 302, Penal 
Ck)de, bo arrives at the following findings: 
(l) There can be no doubt that the person 
who gave the bbala blow to Singbesbwar had 
intention to kill him or at least knew that 
the injury which he was going to inflict on 
him was likely to cause his death. ( 2 ) He 
has no reason to disbelieve the evidence of 
the witnesses who have spoken that the 
bbala blow on Singheshwar that caused his 
immediate death was given by Dorik Gope, 
one of the appellants. (3) There was no 
general fight between tho two parties and the 
contention of the prosecution that Singbe. 
shwar was given the fatal bbala blow before 
any fight took place between the parties 
appears to be correct. (4) The right of pri- 
vate defence to the extent of causing death 
is not available to Dorik under the circum¬ 
stances of this case as at best, Singbesbwar 
had committed only a trespass on the land 
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m possession of Durga Jfaa. (5) There is 
nothing in the evidence to show that Dorik 
at the time he inflicted the fatal blow on 
tdingheshwar had reasonable cause to appre< 
bend that Singheshwar was going to cause 
his death or to cause a grievous hurt on 
him. According to the evidence of the pro. 
secution witnesses, Singheshwar was only 
remonstrating with Dorik in respect of his 
intention to forcibly reap the standing 
paddy crop, and there is no evidence to the 
contrary and so he has no reason to dia- 
believe this “prosecution version of the 
occurrence.” 

On these findings, ho bolds that Dorik is 
not entitled to the benefit of the right of 
private defence. The other two appellants 
were acquitted of the charge under s. 302/ 
149 , Penal Code, but have been held guilty 
under 8 . 324 , Penal Code, for their individual 
acts of assault with sharp edged weapons. 
The learned Judge accepts the evidence 
about the two accused Jadu and Sundar 
having caused injuries by their assault on 
Hardayal as sufficient and denies to them 
the right of self-defence as he finds that 
Efardayal had either only protested against 
the assault on his bbagina Singheshwar, or 
to assault Dorik, for the inj'uries inflicted on 
Singheshwar. Under these circumstances, 
according to him, the appellants Jadu and 
Sundar were not entitled to protection of 
the right of self-defence. None of these find, 
ings, as aforesaid, has been challenged before 
ns by either side except in a general way 
by the defence counsel who said that the 
prosecution witnesses being inimical and 
partisans should not be believed at all. The 
only other contest that has been put forward 
by the appellants' learned counsel is that all 
the appellants are entitled to an acquittal 
as their acts do not amount to offences on 
account of their right of private defence of 
property and of person as well while the 
learned counsel for the Crown urges most 
emphatically that in view of the finding of 
the learned Sessions Judge that both parties 
came armed for a premeditated fight and 
for trial of their strength, the right of pri. 
Tate defence is not available to either of the 
parties. 

In view of the learned Sessions Judge’s 
findings the case of Jadu Gope and Sundar 
Gope presents no difficulty. He finds that 
Singheshwar had committed trespass and 
Hardayal was with him as one of his suppor. 
ters. According to 8 . 104 , Penal Code, the 
exercise of the right of private defence of pro¬ 
perty when occasioned by either committing 


or attempting to commit offences of tbeft» 
mischief or criminal trespass, extends, sub. 
ject to the restrictions mentioned in s. 99, to 
the voluntary causing to the wrong-doer of 
any hurt other than death. In the present 
case the trespass committed by Sarabjit’s 
men amounts to criminal trespass as their 
intention was to prevent taking of paddy 
belonging to him by Sahdeo Nonia and 
Durga Jha. According to the learned Judge's 
finding, there was no time to take recourse 
to protection of the public authorities. They 
should, therefore, on the findings as they are 
correct, be entitled to the right of private 
defence of property. This aspect of their 
case has not at all been considered by the 
learned Judge. They are, therefore, entitled 
to be acquitted. In respect of Dorik Gope, 
appellant, it is to be considered not only if 
right of private defence of property is avail, 
able to him but also if bis exercise of that 
right, would extend to killing Singheshwar, 
deceased. To this end, I propose to examine 
the evidence on record, afresh in the light 
of the law on the subject. 

The right of private defence of body 
commences as soon as reasonable apprehen. 
sion of danger to the body arises from an 
attempt or threat to commit the offence 
though the offence may not have been com- 
mitted and it continues as long as such 
apprehension of danger to body continues: 
vi^ 8 . 102 , Penal Code. This right of pri. 
vate defence of body extends subject to 
other restrictions, to the voluntary causing of 
death, if the offence which occasions the 
exercise of the right be of any of the 
descriptions enumerated in S. 100, Penal 
Code. In this particular case it would be 
either the offence of committing an assault 
as may reasonably cause the apprehension 
that death will otherwise be the consequence 
of such assault, or an assault as may rea> 
sonably cause the apprehension that a griev. 
ous hurt will otherwise be the consequence 
of such assault (first and secondly of S. lOO). 
In order to decide whether the right of 
private defence of body to the extent of 
voluntarily causing death is available to the 
appellant Dorik Gope, we have to examine 
the evidence in order to arrive at our condo* 
Sion whether there was any reasonable ap> 
prehension of such an assault from the 
hands of Singheshwar or any member of the 
prosecution party as may reasonably cause 
the apprehension of either death or grievous 
hurt, and whether the apprehension arises 
not from preparation but from attempt or 
threat to commit the offenoe of such assault 
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there being no clear finding in this respect 
by the learned trial Court. 

The right of private defence of property 
extending to the voluntary causing of death 
arises if the offence, the committing of 
which or the attempt to commit which occa. 
sions the exercise of the right, be an offence 
of any of the descriptions enumerated in 
S. 103, Penal Code Of the offences therein 
enumerated, those enumerated in clause 
fourthly being relevant to the present case, 
we have to see, therefore, from the evidence 
whether there was either committing or 
attempting to commit the offence of theft 
or mischief or house trespass under such 
circumstances as may reasonably cause the 
apprehension that death or grievous hurt 
will be the consequence, if such right of private 
defence is not exercised. I have to examine 
the evidence in order to ascertain the fol¬ 
lowing facts, namely, (l) how Singheshwar 
Gope, the deceased, was armed ; (2) how the 
members of the mob collected by Sarabjit 
and taken to the field were armed ; (3) how 
and under what circumstances Dorik Gope 
indicted the fatal blow on Singheshwar; (i) 
whether Dorik Gope had sufficient reason to 
apprehend either death or grievous hurt 
either from Singheshwar or from any other 
member of Sarabjit’s mob ; (s) what offence 
either affecting human body or property was 
committed or attempted to be committed 
or threatened to be committed, to occasion 
the exercise of the right of private defence 
either of body or of property on the part of 
Dorik extending to the voluntary causing 
of death ; and (6) whether there existed cir- 
oumstances which would leave time for 
Durga Jha or his men to have recourse to 
the protection of the public authorities be- 
fore collecting men and coming to the field 
for protecting his rights to the property in 
dispute. P. Ws. 2, 8, 10 and 12 would main- 
tain that neither Singheshwar nor any of 
the opponents of Sarabjit who went to 
the field on being sent for through Santu 
Nonia by Singheshwar had either lathi or 
any other weapon. But p. w. 6 says that 
Singheshwar hekd a lathi and not a ballam. 
According to P. w. 4 Gosai Gope, he had 
taken bis lathi and it is admitted by P. W. 2 
and also deposed to by other prosecution 
witnesses that he (Hardayal) bad a lathi. 
The only defence witness 4 , Sahdeo Nonia, 
who has spoken about the occurrence, speaks 
that the mob of Sarabjit consisting of 15 or 16 
men were armed with swords, ballam and 
other weapons. But be, being a very in- 
terested witness and a partisan, cannot be 


relied upon in the absence of any other cor¬ 
roborative evidence. It is clear, as the evi¬ 
dence shows (l) that Singheshwar had no 
other weapon except a lathi and ( 2 ) of the 
members of the mob collected by Sarabjit 
and taken to the field, only two people, 
namely, Hardayal P. w. 2 and Gosai Gope 
P. w. 4 had each a lathi and the rest had no 
sort of weapon whatsoever. P. W. 11 , who 
was tendered for cross-examination, has de¬ 
posed that both sides were using their wea. 
pons and that there were lathis, bhalas and 
ballams on the side of Singheshwar also. 
But this evidence cannot be relied upon be¬ 
cause on his own showing he gives two dif¬ 
ferent versions with regard to his competency 
as a witness. In his cross-examination by 
the defence ho said : “I had seen the fighting 
from a distance.” He was then declared 
hostile and cross examined by the prosecu¬ 
tion. In this part of his evidence he said 
“I had not seen the actual fight. When the 
fight was over and I approached near the 
field, then I saw two groups of men.” For 
this reason in coming to my finding as to 
what were the arms with which Sarabjit’s 
men were armed, I have not taken the evi¬ 
dence of P. W. 11 into consideration. 

The facts of the actual occurrence just 
preceding Dorik’s infliction of the fatal blow 
on Singheshwar are like this. Singheshwar, 
Santu Nonia and some female labourers had 
gone to the field for cutting the Bhadai por. 
tion of the crop then standing but Singhosh- 
war finding that there was a large body of 
people led by Dorik coming towards the 
field, be could anticipate the object of 
the mob and sent back Santu Nonia to in- 
form his malik Sarabjit of this. On being 
cognizant of the fact, Sarabjit came to the 
field with several persons of whom, accord¬ 
ing to the evidence, only two people had 
lathis. It is said that hardly Sarabjit and 
his men had entered into the field when 
Singheshwar was given the fatal blow. 

As to what was actually happening at 
the time when Sarabjit arrived and what 
occasioned Dorik giving this fatal blow baa 
been deposed to by the prosecution wit- 
nesses in the following mauner. P. W. l says 
that Singheshwar and Dorik exchanged hot 
words. Dorik insisting on cutting paddy and 
Singheshwar asking to settle the matter 
amicably, though in a high tone. At this 
Dorik struck Singheshwar. There was no 
reaping. Singheshwar and Dorik were not 
abusing and Singheshwar did not say that 
“My malik will set you right.” P. W. says 
that Singheshwar and Dorik were exchanging 
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hot words and Dorik was insisting to cut 
and Singheshwar to settle the matter. Dorik 
struck during this talk. P. W. 8 says_ 

**we were called to go aod explaio* Dotik aod 
Siogbeshwar were eschangiDg hot words. Dorik 
was iDsisliog to reap and Singheshwar asking to 
settle amicably. Dorik and others were speaking 
that they must reap the paddy and Singheshwar 
>yas speaking that he won't allow as directed by 
his malik/' 

P. W. 4 says that Singheshwar was saying 
‘Let the malik come’ when he was struck. The 
mob fled finding Singhehswar dead. P. W. 5 
says that Singheshwar was saying “He will 
not allow Dorik and others to cut paddy. 
Hence he was struck.” P. W. 10 deposed, 
‘Dorik and Singheshwar were exchanging 
hot words.’ Singheshwar was speaking “He 
won’t allow without the order of the malik” 
and that he had come and was standing. 
They should ask him. On this, the noen on 
the side of Dorik began to reap and Singhe- 
shwar opposed. Singheshwar opposed not 
by using his lathi but only orally speaking 
that he will not allow reaping of paddy. So 
he was struck with the bhala by Dorik. 
P. w. 12 says: None of us tried to assault. 
When I with others came to the field, 
Singheshwar and Dorik were quarrelling. 
Dorik struck Singheshwar with a bhala on 
the left side of the abdomen. According to 
D. w. 4, they had arrived in the field earlier 
and were reaping paddy which was on the 
west of Agahni crop. They had commenced 
from the south-east corner of that crop and 
had reaped paddy of about two kathas when 
the mob of Sarabjit arrived. The mob of 
Sarabjit had begun to reap and then it was 
opposed. That he had opposed reaping of 
the paddy by the mob by the word of mouth 
only. The Sub-Inspector of police who visit- 
ed the locality saw no blood marks in the 
field. He found the dead body of Singhe- 
shwar on the ridge at a place marked a in 
the map, and it is to the further south of 
that place that blood marks were found 
which is noted B in the map. According to 
him, he found no indication that the dead 
body was removed from some other place. 
The Sub-Inspector found that a portion of 
Bhadai crop in what can be roughly called 
south-east corner of the plot on which Bhadai 
crop was standing had been cut. There 
were no marks of paddy having been cut 
in two dififerent places. 

The evidence of D.W. 4 cannot be accept¬ 
ed at its face value. According to his evi- 
dence read as a whole, there was no armed 
mob on the side of Durga Jba present at the 
place of occurrence. According to him, there 
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was no assault on Singheshwar and that 
before any such assault could be inflicted, 
everybody on his side had left the place of 
occurrence after being assaulted by the 
members of Sarabjit’s party. According to 
him, Singheshwar struck Bhulku with bal- 
1am, while, as we have seen above, that 
Singheshwar had nothing but a lathi with 
him, nor any of his party men who had 
arrived just at that time had any such wea¬ 
pon with any one of them. Therefore, ac¬ 
cepting the prosecution evidence at its face 
value, the fact leading to the fatal blow by 
Dorik appears to be that Singheshwar was 
simply abusing verbally Dorik’s men reap¬ 
ing the paddy. So far as Sarabjit’s men 
who arrived later are concerned, they bad 
neither started reaping nor had joined in the 
quarrel between Singheshwar and Dorik nor 
had tried to assault nor gave any threat to 
assault either Dorik or bis men. But I shall 
notice presumably that this view cannot be 
certainly accepted. The place of assault, 
however, it seems very clearly from the con¬ 
dition of the spot as seen by tbe Sub-Inspector 
of police, was not in the field but on the 
ridge and a few paces away from tbe por* 
tion of the field from which paddy had l^en 
cut on that day. This place of cutting exactly 
tallies with the place of cutting by Dorik’s 
men as deposed by D.w. 4. It is clear, there, 
fore, that no offence to the property was 
either committed or attempted to be com* 
mitted by Sarabjit’s men before there could 
be any occasion for Dorik to assault Singhe. 
eh war fatally. Whatever opposition was given 
to Dorik’s men cutting paddy was verbal 
opposition only. 

But the prosecution evidence cannot be 
accepted as a whole and in view of certain 
circumstances appearing clearly on the re. 
cord, a view should be taken modifying, in 
certain respects, the findings of tbe learned 
Additional Sessions Judge. That is (1) on a 
careful consideration of the evidence of the 
doctor N. K. Mitra (d.w. 5) and of tbe nature 
of injuries on Bhulku Gope and Dhaturi, it 
cannot be held that they'were all self-inflicted 
or inflicted by friendly hand.It has to be found 
that they were wounded during the occur¬ 
rence by men of the prosecution party; (2) 
These injuries lead to the inference that the 
prosecution party had come to the place of 
occurrence armed with weapons such as 
bbalas, arrows and other sharp edged wea¬ 
pons; (8) That Singheshwar was not alone 
remonstrating with Dorik but came to the 
spot with an armed mob some of the mem¬ 
bers of which inflicted the aforesaid injuries 
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on Bhulku and Dbaturi; ( 4 ) That some of 
the prosecution witnesses are inimical to 
Borik and Burga Jha, and, therefore, they 
have concealed the fact that they came 
armed with deadly weapons and inflicted 
injuries noticed above on some men on the 
defence side though their evidence as to 
Borik inflicting the fatal blow on Singhe- 
shwar, deceased, is quite acceptable and is 
accepted by us in agreement with the learn¬ 
ed lower Court. It has now to be examined 
whether in this view of the occurrence Borik 
is completely protected by the right of 
private defence of property or person. As to 
the right of self-defence of person, the ques. 
tion cannot arise inasmuch as both parties 
came armed to fight and merely one party 
striking first does not, by that reason and 
that reason alone, give a right of private 
defence of person to the members of the 
other party. 

But as a party has got the right to pro- 
tect his property by collecting strength for 
employment of violent means, the members 
of the defence party have got the right of 
private defence of property. Even then, the 
right to voluntarily cause death is limit, 
ed by circumstances defined in the Statute. 
This definition requires that (l) the right 
must be occasioned by the committing or the 
attempting to commit any of the offences 
enumerated in S. 103, Penal Code, (2) crimi- 
nal trespass as found by the Sessions Judge, 
is not one of the offences so enumerated and 
(8) commission of theft, or attempt to com. 
mit theft must be under such circumstances 
as may reasonably cause apprehension that 
death or grievous hurt will be the conse. 
quence, if such right of private defence is 
not exercised. In this case no theft of paddy 
was committed nor was there any attempt 
to commit. The result of the Sub-Inspector’s 
local inspection as summarised by me above 
does not lead to any such conclusion. It 
rather shows that either the fight began as 
soon as the main prosecution party came to 
the ridge of the field, or while they were 
reaping. The right of private defence may 
well commence under such circumstances 
according to s. 105, Penal Code, but it will 
not extend to voluntarily causing of death 
unless the conditions of s. 103, Penal Code, 
are fulfilled. 

No circumstances favouring the right of 
private defence is to be assumed. Section 105, 
Evidence Act, lays down that the Court shall 
presume the absence of such circumstances 
as will bring the case within any of the 
general exceptions in the Penal Code. The 


defence has failed to establish any such 
circumstance. Next point to be considered 
is whether S. 99, Penal Code, is applicable to 
the facts of this case. In this connexion it has 
to be considered that Burga Jha long before 
the date of occurrence had notice of the fact 
that Sarabjit was laying claim to the dis¬ 
puted plot and the crops thereon and bad 
in fact succeeded in cutting a part of the 
crop without any opposition. It was, there, 
fore, quite clear to Burga Jha that his claim 
to reap the standing crop on the disputed 
field should be resisted by Sarabjit. lie may 
or may not have notice of Sarabjit coming 
to oppose with a force. It is a case, there, 
fore, where Burga Jha should have after the 
order of disinii^sal taken steps to vindicate 
his right in Court. On the contrary, he took 
no steps regarding the order of dismissal by 
the Sub-divisional Magistrate of his com¬ 
plaint against Sarabjit about his interference 
with his right in respect of this very plot. 
He did not take steps to start proceedings 
under s. 145, Criminal P. C., and to get the 
crops attached till deternnnation of the dis¬ 
pute as to possession being either with him 
or with his opponent. It has to be seen 
W'bether, under these circumstances, it can 
or cannot be held, that the accused had time 
to take recourse to the protection of public 
authorities within the meaning of s. 99, 
Penal Code. 

It has, however, been urged by the learned 
counsel for the Crown that, as both parties 
came armed for a premeditated fight, the 
question of the right of private defence does 
not arise. This argument amounts to saying 
that in a case where both parties engage 
themselves in a pitched battle, having come 
ready for the purpose, circumstances which 
would otherwise give the assailants a right 
of private defence either of property or of 
body will be of no avail. It is, therefore, 
necessary to consider whether this conten¬ 
tion, in this very wide form, is correct. The 
earliest decision on the point in 1 c. L. R. 621 * 
in which the proposition was laid down in 
the following terms, namely: 

“where both particB are armed and prepared 
for battle and it is not ebown that they were acting 
within the legal limits of the right of private 
defence, it does not matter which is the first to 
attack.” 

The proposition as laid down clearly makes 
allowance for cases in which the parties 
80 armed and so prepared for a battle 
act within the legal limits of the right of 
private defence. This case was dealt with 

1. (’78) 1 Cal. L. B. 521, In re Kali Bepari. 
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in wbat ia known aa Kabiruddin's case, 
85 cal. 368.* Rampini J. at p.376 of the report, 
after quoting the aforesaid passage, proceeds 
to consider the various provisions contained 
in S3. 99 to 105, Penal Code, to see if, in the 
particular case before him in which both 
parties deliberately engaged in very large 
numbers in a pitched battle having come 
armed for a fight to enforce their right or su p- 
posed right, the appellants did or did not act 
within the legal limits of the right of private 
defence. This clearly shows that bis Lordship 
was not of opinion that in a case like the one 
before him. the question of the right of 
private defence cannot arise. He further 
says that the right of self»belp when it 
causes or is likely to cause damage to person 
or prox^erty of another must be restricted 
and recourse to public authorities must he 
insisted on. Referring to Holloway J. in 
7 Mad. H. C. App. XXV, he says the natural 
tendency of law of all civilised states is to 
restrict within constantly narrowing limits 
the right of self-help, and it is certain that 
no other principle can be safely applied to 
a country like India. Sbarfuddin J. in the 
same case, referring to the restrictions to 
one’s right of private defence given in Ss. 96 
to 106, Penal Code, says : 

“B; the above restriction an accused cannot set 
up this ripht with regard to property in his posses¬ 
sion if be has time to invoke the protection of the 
authorities. In cases of sudden Bgbts. wbere^ there 
has not been any preparation by either eide, a 
man, no doubt, is within the law, if in defending 
his property he causes such bodily injuries to the 
aggre.ssive party as are allowed by the sections of 
the Penal Code which deal with the right of 
private defence.” 

Referring to the facts of the case he sum- 
marises (a) that there had been a premedi¬ 
tated fight between the parties, (b) that the 
remonstrances of the two constables were 
ineffectual, (c) that there was no pressing 
necessity to repair the pyne, and (d) that 
there was ample time to seek the protection 
of the authorities, and then bolds “it was 
immaterial as to which of the parties was 
in possession.” In my view the ratio deci¬ 
dendi of this decision is not to rule out the 
right of private defence of property or body 
simply because a party comes with a pre- 
meditated motive of fighting. If such a party 
has had no time to take recourse to public 
authorities, and if such a party is entitled 
to invoke the aid of the provisions of the 
Penal Code relating to right of private 
defence of body or property on the parti, 
cular facts of that case, be is still entitled 

to the right of private defence. _ 

. (’08) 36 Cal. 368, Eabit-ud-din v. Emperor. 


In 2 pat.595* the case of Kabirvddin* came 
to be considered, and it was held that where 
possession is in dispute, or where there is 
no time to seek the assistance of the autho¬ 
rities, there is no obligation upon a person 
entitled to esercise the right of private 
defence and to defend his person or property, 
to retire merely because his assailant threa¬ 
tens him with violence. Kabiruddin's case* 
was distinguished on the ground that the 
question of possession in that case was in 
dispute and there was sufficient time to 
inform the authorities, and, therefore, they 
were members of an unlawful assembly 
having come prepared to fight in thetr 
attempt to enforce a right or supposed right 
of violence. 


In 35 cal. 868* Sbarfuddin J. laid down 
that even if an accused has possession, be 
cannot plead that in support of bis plea of 
right of self-help, if he has time to invoke 
the protection of the authorities. In the 
case of Nareski Singthe correctness of this 
proposition is not doubted, because in giving 
the benefit of the right of self-help, their 
Lordships put this as a condition that where 
there is no time to seek the assistance of 
authorities, the accused is under no obh'ga- 
tioQ to retire from bis field. 

In 11 pat. 528* it was held that there was 
no distinction between forming an assembly 
to enforce a right or supposed right within 
the meaning of S. 141 (fourthly). Penal Code, 
and forming an assembly forcibly to main* 
tain an existing right, and that the proposi¬ 
tion of the law that an assembly would be 
considered not unlawful unless the prosecu¬ 
tion could show affirmatively that it was an 
assembly for enforcing a right or guppo^ 
right and not for maintaining an existing 
right was negatived, and the law laid down 
in this behalf in 16 cal. 206,® was re-affirmed 
for the guidance of the Courts of this pro¬ 
vince. It was there laid down that it was 
for the accused to prove right of private 
defence, and, therefore, it was for him to 
establish that he bad possession, and t^t 
possession was required to be protected by 
force against the offence of theft. In short, 
the ratio decidendi of this decision is t^a 
party of men who came armed in a _h<»y 
either to enforce or maintain an existing 
right or a supposed right by use of force and 


(•24) 11 A. I. R. 1924 Pat. 388; 2 Pat. 696 : 

i2 T. O. 606, Nareahi Singt ^ 

(■82) 19 A. I. B. 1982 Pat. 216 : 

S9 I O 616, Gbyasaddin Ahmad v. Bmpew. 
(V9) 16 ^i. a06. Qanauri Lai Das v. Qoeen- 

Smprees. ' 
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violence or show thereof, are members 
of an unlawful assembly, there being no 
distinction between enforcing a right or 
maintaining a right, and that in such a case 
it is the duty of the defence to establish that 
they have possession, and that this possession 
is required to be protected by force against 
an offence. So, according to this case also, 
even in a case of a premeditated fight, the 
right of private defence is available if the 
circumstances necessary for such right under 
the provisions of the law do exist. 

In the case of Haile Mandal v. Emperor,^ 
a case that was decided by the same Bench 
as the case of Ghyasuddin Ahmad* Kabir- 
uddins case* was followed, and it was held by 
Bowland J., Courtney-Terrell C. J. concurr* 
ing, that the substantial fact being that the 
party of the accused went to the place know, 
ing that they would meet opp)03ition taking 
with them a large body of men to defeat that 
opposition, and the party of the prosecution 
incidentally having done exactly the same 
thing, it is clear that neither party can claim 
a right of private defence and the assemblies 
of the men on both sides were unlawful, and 
that it was not of much importance in the 
circumstances which side began to attack 
when both parties contemplated a fight and 
prepared for it in advance. But at the same 
time Rowland J. said : 

*‘ln the present case the real qaestioa is whether 
the accused had an; right ot private defence, and 
oo this point the restrictions imposed oo that right 
by S. 99, Penal Code, are imporiant.*' 

Coming to the facts of that case, it was clear 
that the accused party refused to take re. 
coarse to protection of public authorities, 
even though there was time enough to do so, 
and it was, therefore, held that they could 
not invoke the right of private defence. Next 
case that deserves notice is the case in 5 Pat. 
620.^ That was a case in which both parties 
came armed in large numbers and there was 
a free fight causing death. The accused took 
ap the plea of private defence of property 
as well as of person. With regard to the 
former, it was held that the burden of proof 
was on the accused, and it was not proved 
that the accused were defending an existing 
possession. As to the plea of defence of 
person, it was held relying upon 7 w. R. 84,® 

1 C. L. R. 621,^ 36 cal. 368* and 20 ALL. 469® 
"That whoD a body of men are determined to 
Vindloate tbeir rights, or supposed righto, by unlaw, 
ful foroe, and when they ensage in a 6gbt with 

•^(•82) 19 A. I. R. 1932 Pai. 189 : 137 1. C 893. 
7. ('261 18 A. 1 . B. 1026 Pat. 438 : 6 Pat 620: 98 
!• O. 894. Farman Khan v Emperor. 

9 , (’67) 7 W B. Or 34. Queen v. JeolaJ, 

9t ^98) 20 All. 459, Queen'Empreas v. Prag Dat. 


men who, on the other hand, are equally deter, 
mined to vindicate by unlawful force their rights 
or supposed rights, no question of self-defence 
arises. Neither side is trying to protect itself but 
each side U trying to get the better of the other.” 

It appears, therefore, that both parties com¬ 
ing in large numbers for a premeditated 
fight is an answer to the plea of defence of 
person only. There would be some justifica- 
tion here to refer to the case of the Allahabad 
High Court, namely, 20 ALL. 469,® because of 
its acceptance as a good law in the case of 
Anup Singh v. Emperor}^ an unreporfced 
decision of this Court, decided by Rowland J., 
the principles of which are approved and 
accepted in 17 pat. 607.“ In Prag Dat’s 
case'^ at pp. 462.403 of the report the proposi¬ 
tion of law is laid down in the following 
passage: 

‘‘If a body of men go down to meet another body 
of men evidently intent upon picking a quarrel over 
a piece of mud wall, go down armed with a loaded 
gun and use that gun within a short interval of tbeir 
arrival it is lor them to rebut the inference which 
at once arises that tbeir intention was by means of 
crirninal force, or show of criminal force, to enforce 
their rights or supposed rights .... The presence 
of Laltu with bis gun proves that the accused were 
prepared to defend this mud wall even to the 
voluntarily causing of death, and the burden lay 
heavily upon them of proving that they acted under 
reasonable apprehension that death or serious hurt 
would be the consequence if the right of private 
defence were not exercised .... The law in India 
is that when a person to accused of an offence, the 
burden of proving the existence of circumstances 
bringing the case within any of the general cxcep* 
tions in the Penal Code is u[x>n the accused, and it 
to directed by the Statutes that the Court bhall pre¬ 
sume the absence of such circumstances.” 

In 17 pat. 607“ it was found as a fact 
that the accused had titlo and possession, 
but he could not get the benefit of the right 
of self defence because there was no imme¬ 
diate danger to any property, neither stand¬ 
ing crop, nor any valuable structure, but 
both parties ex|)ected attack from one an. 
other and the object of the assembly was 
not to prevent an aggression but to try out 
their strength by means of a pitched battle. 

In that case the principles laid down by 
Rowland J. in Anup Singh v. Emperor^'* 
were quoted with approval which may also 
be quoted here, namely, that ( 1 ) there is no 
right of private defence when a riot is pre- 
meditated unless the object of the assembly 
is shown to have been to repel forcible and 
criminal aggression. ( 2 ) In appropriate cases 
the right of private defence is an answer to 
a charge of rioting. (3) The cases in a. l r. 

10. Cri. RevQ. No. 6^8 of 1935. 

11, (’88) 25 A. I. R. 1938 Pat. 618 : 17 Pat. 607 : 
176 I. C. 740, Satoaraiu Das v. Emperor. 
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1929 Pat. 705^* and 11 Pafc. 523* are not 
inconsistent with the cases in 3 P. L. J. 419^® 
and 14 P. L. T. 228^* as in the latter cases 
the person in possession saw actual invasion 
of his rights which invasion amounts to an 
offence, and he is entitled to collect such 
members and such arms as were necessary 
for the purpose of defending himself and his 
property, there being no time to get police 
help. (4) In Kahiruddins case® and Matte 
Mandal's case® the parties in vindicating 
their disputed rights of irrigation and fishery 
having no particular occasion or necessity 
to exercise them on the day of occurrence, 
went forth under arms expecting and intend¬ 
ing to bring on a violent encounter. It was 
held that whether their claim was good or 
bad, there could be no right of private 
defence in those circumstances, and that the 
observations made in those cases must be 
read with reference to those circumstances. 
In 18 Or. L. J. 663^® in considering as to 
whether one has time enough to have re¬ 
course to protection of public authorities it 
was said: 

“The learned Sessions Judge suggests that they 
had plenty of time to go on to tbe police station 
and to make a report of theft. It is true that they 
had ample time to do that, but that would have 
been of very little use so far as the protection of 
the property was concerned. The damage and loss 
would have been completed before the police could 
have arrived. The case cannot for a moment be 
compared to tbe reported case in 20 All. 459^ and 
the other cases which are mentioned in that judg¬ 
ment. Furthermore, it is not a case in which tbe 
opposite party were merely ploughing up the land 
and preparing it for sowing. In the latter case no 
damage is being done, and there is ample time to 
have recourse to the protection of tbe public autho¬ 
rities for the enforcement of their right. In the 
present case, property was actually being cut and 
damaged: If the applicants had gone to tbe police- 
station and returned with police help tbe damage 
would have been completed.” 

It is clear, therefore, that there are cir¬ 
cumstances in which one can collect a mob 
expecting resistance with violence from his 
opponent and defend bis property by violent 
means and can still get the benefit of the 
right of private defence. Those circum¬ 
stances must be (l) immediate danger to the 
prox>erty which, if not immediately protected, 
would be lost by the time protection of 
public authorities is obtained; (2) even this 
justified violence by the mob for protection 

12. (’29) 16 A. I. R. 1929 Pat. 705 ; 123 I. C. 76, 

Rampbal Das v. Emperor, 

13. (’18) 6 A. I. R. 1918 Pat, 193 : 3 Pat. L. J. 

419 ! 44 I. C. 33, Fauzdar Rai v. Emperor. 

14. (’33) 20 A I.R. 1933 Pat. 434 : 145 I. C. 794: 

14 Pat. Ij. T. 28, Subedar Singh v. Emperor. 

15. ri7) 4 A.I.R. 1917 All. 119 : 40 I.O. 311 : 18 

Cr. li. J. 663, Jageshar Rai t. Emperor. 


of proi)erty from actual invasion should be 
exercised within the legal limits of the right 
of private defence of person or property, 
that is to say, there mtist be circumstances 
existing leading to a reasonable apprehen- 
sion of a danger arising out of a committed or 
attempted or threatened offence affecting per¬ 
son or property, as the case may be, justifying 
the particular injury indicted. It would not 
be out of place to add a few statements 
from standard authors of the English com¬ 
mon law about right of self-defence, just to 
show with what restraint the right of justi¬ 
fiable homicide can be caused. Though the 
laws in this respect in both the countries may 
not be identical, they are in pari materia. 
The English common law on the subject of 
excusable homicide in private defence of 
person or property has in some cases been 
authoritatively said to be almost same as the 
law in India. This further justifies me to 
quote certain passages from the standard 
authors on tbe subject which may illustrate 
tbe position more clearly than I could other¬ 
wise express. Archbold’s Criminal Pleading, 
Edn. 81 p. 871, Art. 4 : 

“If two men fight upon a sudden quarrel, and 
one of them after a while endeavours to avoid any 
further struggle, and retreats as far as he can, until 
at length no means of escaping his assailant 
remain to him, and he then turns round and kills 
bis assailant In order to avoid destruction ; this 
homicide is excusable, as being committed in self- 
defence, and malice apart, it is little matter, in 
such a case, which struck the first blow at the 
beginning of tbe contest. And tbe same, of oonise, 
applies where one man attacks another, and tbe 
latter, without fighting flees and then turns round 
and kills bis assailant, as above mentioned. Bat, 
in either of these cases, to show that it was homi¬ 
cide se defendendo, it must appear that the party 
killing had retreated either as far as he could, by 
reason of some wall, ditch, or other impediment, or 
as far as tbe fierceness of the assault would permit 
him; for tbe assault may have been so fierce as not 
to allow him to yield a step, without manifest 
danger of bis life, or enormous bodily harm; and 
then in his defence, if there is no other way of 
saving his own life, he may kill his assailant 
instantly .... Not only is the manner of the 
defence to be considered; tbe time also is important. 
If the person assaulted does not fall upon the 
aggressor untU the afiray is over, or when he is 
running away, that is revenge and not defence. 

At p. 878: 

“If any person attempts to rob or murder another 
in or near the highway or in a dwelling hou^ or 
attempts burglariously to break into a dwelling 
house in the night time, and is killed ♦» tM 
attempt, the slayer is entitled to acquitt^, for the 
homicide is justifiable, and the killing is withoo 
felony. The same role applies where a Mn 
killed in attempting to burn a home 
woman kills a man who attempts to ravish ner^ 
where a man Is killed in attempUng to break open 
a house in the day-time, with intent to »bi . - • • 
The above rule, however, does not extend to KUf 
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Hies witJioui force^ suoh as picking pockets, nor 
to misdemeanours of an; kind; and even in cases 
within the rule it must be proved that the intent 
to commit such forcible and atrocious crime was 
clearly manifested by the felon^ otherwise the 
homicide will be manslaughter at least, if not 
murder.... In oases within the rule, it may be 
necessary to observe that the party whose person 
or property is attacked is not obliged to retreat, as 
in other cases of self-defence, but may even 
pursue the assailant until be finds himself or his 
property out of danger. But be must not strike 
except in sclf*defence. What we have now 
said relates to felonies by force. In the case of 
forcible misdemeanours, such as trespass in taking 
goods, although the owner may justify beating the 
trespasser, in order to make him desist, yet, if he 
kills him, it will be manslaughter.'^ 

Bussell on Crime, 9th Edn. p. 505 — 
*^When a man is assaulted in the course of a 
sudden brawl or quarrel, he may, in some cases, 
protect himself by killing the person who assaults 
him, and excuse himself on the ground of self- 
defence. But, in order to entitle himself to this 
plea, he must shew first that before a mortal 
stroke given he had declined further combatx 
secondly, that he then killed bis adversary 
through mere necessity, in order to avoid im¬ 
mediate death.*^ 

Page 506 — 

*'Id all oases of homicide excusable by self*defence, 
it must be taken that the attack was made upon 
a sudden occasion, and not premeditated, or with 
malice; and from the doctrine which has been 
above laid down, it appears that the law requires 
that the person who kills another in hU own 
defence should have retreated as far as he con¬ 
veniently or safely could, to avoid the violence of 
the assault, before be turned upon his assailant; 
and that not factitiously, or in order to watch bis 
opportunity, but from a real tenderness of shed¬ 
ding his brother's blood. • , Before a person can 
avail himself of the defence, that be used a wea¬ 
pon in defence of bis life, he must satisfy the 
jury that the defence was necessary; that he did 
all he could to avoid it; and that it was necessary 
to protect his own life, or to protect himself from 
suoh serious bodily harm, as would give him a 
reasonable apprehension that his life was in im- 
mediate danger. If he used the weapon, having 
no other means of resistance, and no means of 
escape in such case, if be retreated as far as be 
could he would be justiricd . . • • Where the pri¬ 
soner levelled a gun at the deceased, and it was a 
.question whether the gun went oS accidentally 
or not, Cockburn C. J. left the following question 
'to the jury : Was the gun levelled by the prisoner 
at the deceased in self-defence against an attack 
of the deceased endangering life or limb, or rea¬ 
sonably apprehended by the prisoner as likely to 
do so, in either of which cases the prisoner would 
be entitled to an acquittal*’* 

Page 612 : 

“A man is juatified in repelling force by force in 
defence of bis person, habitation, or property, 
against one who manifestly intends and en¬ 
deavours by violence or surprise, to commit a 
felony upon either. In these cases be is not obliged 
to retreat, but may pursue his adversary till ha 
finds himself out of danger; and if, in a conflict 
between them, he happens to kill, such killing is 
jostlfiable. But the r^e does not apply to any 
orima nnaooompanied with force, snob as pocket 


picking. The intent to murder, ravish, or commit 
a felony attended with force or surprise, should be 
apparent, and not be left in doubt; so that if A 
makes an attack upon B, it must plainly appear 
by the manner of the assault, the weapon, etc., 
that the life of B is in imminent danger; otherwise 
his killing the assailant will not be justifiable self- 
defence.” 

In this view, therefore, we have to see in 
this particular case (l) whether Durga Jha 
had actual possession of the property; ( 2 ) 
whether that possession required to be pro¬ 
tected by force; (3) whether he had time 
enough to have recourse to the protection 
of public authorities within the meaning of 
S. 99, Penal Code; and (4) whether the right 
of using that force extended to the extent 
of voluntarily causing death. I have held 
above that Durga Jha had previous notice 
of Sarabjit claiming the property and having 
used force in taking away a part of the 
property beforehand. Therefore in all pro- 
bability he would expect resistance with 
violence from Sarabjit and was justified in 
coming with a number of armed men to 
protect his property; but, in my view, there 
is nothing on the record to show that he 
could have got such protection by recourse 
to public authorities, in this particular case, 
as could keep him in present possession of 
the paddy crops which he was entitled to 
harvest. He could get that remedy only if 
there was time enough for him to get police 
help at the time of the occurrence. But the 
police station being 8 miles away, it cannot 
be said that after knowing that Sarabjit 
was coming with a mob, he could take re¬ 
course to public authorities. Keeping in view 
the decisions referred to above holding that 
a party is under no obligation to retire from 
his field on the appearance of a mob col. 
lected by his opponents on the scene and 
intent upon using violence, I would bold 
that S. 99, Penal Code, is no bar to the ap¬ 
pellant Dorik getting benefit of the right of 
private defence of property, be having come 
to the scene of the occurrence to defend the 
actual possession of Durga Jha. Here I am 
taking the view that the protection of public 
authorities means such protection as can 
preserve status quo. His right of private 
defence of person, according to 6 Pat. 520^ 
would be non-existent for the simple reason 
that he came with a mob for a premeditated 
fight and in such circumstances if he is first 
attacked, he would have no plea of self-help 
available to him. 

The question next arises whether he had 
the right of private defence of property to 
the extent of voluntarily causing death of 
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SiDgheshwar. That he has voluntarily caused 
his death is a matter beyond all reasonable 
doubt. His right in this respect is limited 
by s. 103, Penal Code. This section requires, 
with reference to the facts of this particular 
case, that there must have been either com¬ 
mitting of, or attempting to commit, theft 
under such circumstances as may reasonably 
cause apprehension that death or grievous 
hurt will be the consequence if such right of 
private defence is not exercised. 1 have 
shown above that there was neither cutting 
of paddy nor an attempt to cut them on the 
part of Singheshwar or the members of his 
party. In the result, I arrive at the conclu- 
sion that the acts of appellants Jadu Gope 
and Sundar Gope are completely justiBed 
by right of private defence of property. 
They are, therefore, acquitted of the charge 
and I direct that they be set at liberty at 
once. Dorik, as I have shown above was 
justified by right of private defence of pro- 
perty to inflict any bodily injury short of 
death, but under the circumstances of this 
case, bi^ right did not extend to voluntarily 
causing the death of Singheshwar. I have 
no doubt that he had no intention to kill 
Singheshwar, but must be taken to have the 
requisite knowledge that his act was likely 
to cause death. I, therefore, alter his con¬ 
viction from one under S. 802 , Penal Code, 
to a conviction under S. 304, Part ll, Penal 
Code. His sentence of transportation is, there¬ 
fore, reduced to a sentence of four years’ 
rigorous imprisonment. The appeal of Jadu 
Gope and Sundar Gope is allowed and that 
of Dorik is dismissed subject to the above 
modiflcation. 

Das J* — 1 have bad the advantage of 
reading the judgment proposed to be deli¬ 
vered by my learned brother. As to Jadu 
Gope and Sundar Gope, I am in agreement 
with what my learned brother has said. As 
to appellant Dorik Gope, I am inclined to 
place more reliance on the evidence of Baghu 
Nonia (P. W. ll), particularly when another 
prosecution witness has admitted that Baghu 
Nonia was present at the time of the occur, 
rence. Baghu Nonia bad stated that he saw 
the fighting from a distance, and both sides 
were using their weapons. He further stated 
that about 40 men were on the side of 
Singheshwar and about 100 on the other side, 
and both parties were armed with lathis, 
ballams, bhalas, etc. The evidence of Baghu 
Nonia, taken with the evidence of the doctor 
(D. w. s) who examined the injuries on Bhulku 
Gope and Dhaturi Gope, two of the persons 
on the side of the accused, tends to show 


that the prosecution witnesses minimised the 
part which they had played in the occur, 
rence. It would appear that the men on the 
side of Sarabjit were also armed, and hftd 
caused injuries to some of the persons os 
the side of the accused. The real question, 
therefore, is if Dorik Gope is fully protected 
by the right of private defence or not. That 
he bad a right of private defence cannot be 
denied; the question is if he has exceeded 
that right. 1 was, at one time, inclined to 
think that he had not exceeded the right, 
inasmuch as the men of Sarabjit also came 
armed with dangerous weapons, and some of 
them had assaulted Bhulku and Dhaturi. My 
learned brother has, however, taken the 
view that Dorik Gope gave the bbala blow 
on Singheshwar in circumstances which did 
not give rise to any apprehension of grievous 
hurt to Dorik or any person on his side. 
Under s. 105, Evidence Act, the burden of 
proving the existence of such circumstances 
as would fully protect Dorik Gope is on the 
accused person, and the Court shall presume 
the absence of such circumstances. The evi¬ 
dence of Baghu Nonia (P. W. ll) is some¬ 
what weakened by reason of the fact that 
he admitted in cross-examination that he 
bad not seen the actual fight. Sabdeo Nonia 
(d. w. 4) who gives the defence version of 
the occurrence, gave no account of how 
Singheshwar was assaulted, though he said 
about the assault on Bhulku and Dhaturi. 
His evidence, therefore, does not clearly 
establish any circumstances which would 
give Dorik Gope the right to assault Singhe- 
shwar up to the causing of death. 

It was argued before us on behalf of the 
appellant Dorik Gope that the witnesses who 
said that Dorik had given the bbala blow to 
Singheshwar Gope were inimically disposed 
towards Dorik Gope, because of another 
case which had been brought by one Pahup 
Lai Gope against Sarabjit and others only 
a few days before the present ocourrenM- 
Pahup Lsl Gope was a bataidar under JDorik 
Gope. Even then I do not see any good 
reasons why these witnesses shonld falsely 
mention Dorik Gope as the assailant of 
Singheshwar Gojw, if some body else had 
given the bbala blow. I think that the evi- • 
dence is clearly to the effect that Dorik had 
given the bbala blow to Singheshwar-1 
at first, inclined to favour the contention of 
the appellant that Dorik Gope was fully 
protected by the right of private defeno^ 
After reading the judgment of my learned 
brother, I do not feel inclined to express 
dissent from the view which he has taken 
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regardiag the circumstances in which Singhe. 
shwar Gope was given the bhala blow by 
Dorik Gope. If there was no reasonable 
apprehension of grievous hurt, Dorik Gope 
would not be justibed in exercising bis right 
of private defence to the extent of causing 
death. In 18 P. I*. T. 21 ^^ it has been held 
that so long as the accused were confronted 
by an unlawful assembly they were entitled 
to deal with that assembly as a whole, as 
long as it continued to ^ dangerous to 
them; even if the accused did inflict fatal 
injuries on members of that assembly, they 
would be entitled to take all measures neces< 
eary for their own safety in cfise of a 
dangerous attack on them, and they could 
not be expected to judge too accurately what 
was the exact amount of force necessary for 
that purpose. The principle laid down in 
that case would not, however, apply if the 
view of the occurrence is that there was no 
such attack on Dorik Gope or the members 
on bis side as would give rise to a reasonable 
apprehension of grievous hurt being caused, 
if the right of private defence of person or 
property were not exercised. 

N.S./D.H. Order accordingly. 

16. (’36) 23 A.I.B. 1936 Pat. 622 : 166 I. C. 129: 

18 P. L. T. 21, Bamsagar Gope y. Emperor. 
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Jado Prasad and others — Appellants 

V. 

Jamuna Prasad Singh and others 

— Respondents, 

Appeal No. 124 of 1942, Decided on 23rd 
November 1945, from original decree of Sub-Judge, 
Monghjt, D/. 27th April 1942. 

(a) Contract Act (1872), Ss. 51, 54 and 73— 
Property mortgaged — Part of property along 
with other property subsequently sold — Part 
of consideration left with vendee to pay off 
mortgage — Vendee not paying off mortgage 

_Vendee dispossessed of portion of property, 

by third person later on — Mortgagee obtain¬ 
ing decree for sale—Mortgaged property sold 
and purchased by mortgagee—Suit by vendor 
for damages and compensation for breach of 
contract by vendee —S. 55 (2), T. P. Act, and 
Ss. 51 and 54. Contract Act, held did not apply 

_S. 73 held applied and plaintiff was entitled 

to compensation. 

A and hig four brothers were members of a 
Dayabhag family and separate. Ooe of the brothers 
had died leaving two widows K and P. la 1921 
all branches of the family except one mortgaged 
38 bighas of land to B. In 1923 all five branches 
of the family sold 26 bighas of land to C. Out of 
mortgaged property 11 bighas of land wag in- 
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eluded in the property sold to C hot 14 bighas was 
not BO included* P, however, did not join in the 
execution of the sale deed although the entire share 
of her deceased husband was purported to be 
transferred* Part of the consideration was left 
with C to pay off the mortgage which they were to 
do at once or in the immediate future* The vendors 
in turn were to place C in immediate possession 
of a portion of the property and in possession of 
the remainder in 1928, The contract further pro¬ 
vided for the possible future contingency that the 
vendees might be, in whole or in part, dispossessed 
by reason of some undisclosed defect of title, but, 
for any such contingency it also set out the remedy 
of the vendee, namely, a claim for damages and 
compensation against the vendors. These provi- 
sions were expressly set out in the contract, O 
failed to pay off the mortgage as a result of which 
the mortgagee obtained a decree for sale on the 
mortgage and purchased the mortgaged property 
and obtained possession thereof in 1937. The 
result was that by tbc failure of C to carry out the 
terms of the contract A's family was dispossessed 
of 14 bighas of land which was not included in 
the mortgage, A brought a suit for damages and 
compensation for breach of contract in respect of 
loss of bis share of property. At the time of sale 
in favour of C, P*$ .share was under attachment 
and was sold in execution later on and (J was dis¬ 
possessed of that share in 1928. C, tbereforc.rclied 
upon S. 55 (2), T. P. Act, read with Ss. 51 and 54, 
Contract Act, in bis defence : 

Held (1) that S. 55 (2), T. P. Act, bad no appli- 
cation to the case, as there was a contract to the 
contrary : [P 266 C 1} 

(2) that the obligation laid upon C under the 

terms of the contract to pay off the mortgage was 
wholly independent of any subsequent disposses¬ 
sion of C which might eventuate, and for which 
the remedy was expressly and independently pro¬ 
vided, The contract, therefore, was not at all tbo 
sort of contract contemplated in S. 51. Contract 
Act ; [P 266 C 2} 

(3) that S. 54, Contract Act, also bad no appli¬ 
cation as the contract did not provide that the 
performance of one portion should be dependent 
upon the performance of the other, for there was 
no promise of the vendors upon the performance of 
which the payment of the mortgage money to the 
mortgagee was made to depend \ [P 266 C 2 * 

P 267 C ij 

(4) that the suit was really one under the pro¬ 

visions of 8. 73, Contract Act, and the plaintiff 
was entitled to compensation for any loss or 
damages caused to him by C*s breach of tho 
contract* [1> 267 C IJ 

(b) Contract Act (1872), S, 54 — Sale of pro¬ 
perty—Part of consideration left with vendee 
to pay off mortgage by vendor — At time of 
sale vendor failing to put vendee in possession 

of very small proportion of property_Still 

vendee cannot refuse to redeem mortgage 

{Obiter), 

A mortgage cannot be split. It has to be re¬ 
deemed as a whole or not at all. Where a property 
is sold and a part of consideration money is left 
with the vendee to pay off a mortgage executed 
by the vendor, even if tbo vendor fails at the time 
of the sale to put the vendee in possession of a 
very small proportion of the vended property, 
etill the vendee would not be entitled, either in 
equity or upon tho actnal terms of the contract, to 
refose to rMeem the mortgage, or to leave ao uo- 
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paid amount thereof propoftionate to tbo extent 
of bis failure to get possession. [P 267 C 1] 

(c) Contract Act (1872)» S« 73 — Breach of 
Contract — Compensation — Compensation 
is only for actual loss. 

Under the terms of S. 73 the compensation is 
only for the loss actually suffered and such com'* 
pensation is not to be given for any remote or in* 
direct loss or damage sustained by reason of the 
breach of contract. The section does not give any 
cause of action unless and until the damage is 
actually suffered. [P 267 C 2] 

Sarju Prasad and Rajani Kant Sinha — 

for Appellants. 

Dr. <7. N, Banerji and O. C* Banerjee — 

for Bespondents. 

Meredith J -This is an appeal by the 

defendants 1 st party, and arises out of a 
decision in a suit for damages and compen. 
sation for breach of contract. The plaintiff- 
respondent, Jamuna Prasad, and his four 
brothers Singhesar Prasad, Benarsi Pra- 
sad, Bhagwat Prasad and Lacbbmi Prasad 
were members of a Dayabhag family and 
separate. The descendants of Singhesar Pra¬ 
sad are defendants 2nd party. Benarsi Pra¬ 
sad died in 19S0, leaving only a widow 
Sukbni, who also died before the suit. Bhag- 
wat Prasad also died, leaving only two 
widows, Kumode Kumari and Pratima 
Kumari. 

On 15th July 1921, all the branches of the 
family except Singhesar Prasad’s, mortgag- 
ed 23 bighas and odd of land for a sum of 
Rs. 1200 to the defendant 3rd party Puran- 
dar Prasad. Subsequently, on 7th October 
1923, all five branches of the family sold 
about 25 bighas of land for a sum of Rupees 
3500 to the appellants. Under the terms of 
the kebala a sum of Rs. 1560, the amount 
then due as principal and interest, was left 
with the vendee to pay off the above mort¬ 
gage. The mortgage debt, however, was 
never paid off by vendee—with the result 
that a suit was brought upon the mortgage 
which resulted in a decree and sale. Puran- 
der bought the mortgaged property, and 
on 14th September 1937, obtained delivery of 
possession. Out of the mortgaged property 
about 11 bighas was included in the property 
sold to the appellants, but 14 bighas and 
odd specified in sch. iv to the plaint was 
not so included. The result, therefore, was 
that as a result of the failure of the defen¬ 
dants 1st party to carry out the terms of 
the contract the plaintiff’s family was dis¬ 
possessed of this 14 bighas of land. For this 
loss compensation was claimed. 

The suit was originally filed not only by 
Jamuna Prasad but also by the sons of 
liachhmi Prasad, and by Kumode Kumari 


one of the widows of Bhagwat Prasad, all 
as paupers. Jamuna Prasad, however, was 
alone found to be a pauper, so Kumode 
Kumari and the sons of Lachhmi Prasad 
were removed from the category of plaintiff. 

Jamuna Prasad claimed compensation, in 
respect of half the lost property, one.fourth 
of his own right and one-fourth as rever- 
sioner of Benarsi Prasad. 

The defence, so far as now material, was, 
first, that the vendors had not themselves 
carried out the terms of the contract. 
Kumode Kumari had executed the sale deed, 
but nothing was said to the vendees about 
the existence of Pratima Kumari and she 
had not joined therein. The vendors pur- 
ported to transfer the entire share of Bhag- 
wat. In fact, however, at the time one. tenth 
share of Pratima Kumari was under attach¬ 
ment in execution of a money decree at the 
instance of one Babu Nand Kishore Lai. As 
a result the share of Pratima was subse¬ 
quently sold by auction and passed out of 
the possession of the appellants. In the 
written statement it was merely asserted 
that these properties on being sold on auc¬ 
tion were purchased by one Santlal Misair, 
a farzidar of Bhola Nath Singh, as a result 
of which several of the properties purchased 
by defendant 1 under the deed of sale went 
out of his possession and remained in the 
possession of the auction-purchaser, and 
subsequently in possession of the purchaser 
from the auction-purchaser, no further de¬ 
tails being given. Defendant 1, who alone 
gave evidence for the appellants, was little 
more definite. He started by saying he bad 
not got possession over the share of Pra¬ 
tima. He went on to say that Babuji pur¬ 
chased the share of Pratima in execution of 
the decree of Nand Kishore, and that 
Mosahib Lai, father of Medni, purchased 
Pcatima’s share in the said land in that 
execution. Subsequently, Medni filed a par¬ 
tition suit against him, and took the share 
of Pratima. In cross-examination he stated 
that he could not say of which plot Medni 
dispossessed him. He'could not state its boun¬ 
daries. He was dispossessed of li bigh^ 
He had not seen the dahhaldehani. In 
support of this case, however, documents 
were filed; Ex. E a writ of delivery of p^ 
session of the year 1926 in favour of Santlw 
Missir against Mt. Pratima Kuman and 
Kumode Kumari in respect of one-^th 
share of Pratima Kumari out of 17 bighM 
and odd occupancy nakdi gora jot Ian ^ 
lying in mauza Bhawanandpur Tana 
NO. 801, covere more of the kewala idots bn* 
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there is also ex. O judgment in a Title suit 
NO. 101 of 1931 whereby Medni Prasad and 
Baleshwar Prasad were allowed partition 
against the appellants in the one-tenth share 
of Idt. Pratima Kumari said to have been 
purchased by Medni Prasad in the farzi 
name of Baleshwar Prasad, on 26th April 

1927, who had got into possession thereof by 
virtue of dakhaldehani on I3th December 

1928, jointly with the defendants Jado Pra¬ 
sad. etc., (the appellants) who were the pur¬ 
chasers of the remaining share. This judg¬ 
ment is dated aist August 1932. There is 
nothing to show if and when a separate 
patti was carved out in accordance with the 
direction of the judgment, but there had 
been a claim for mesne prodts and it was 
ordered that the amount of compensation 
for mesne profits would be ascertained in a 
separate proceeding on application being 
made thereafter. Exhibit u is a decree in 
Suit NO. 101 of 1981, dated 18th January 
1936, which shows that the claim related to 
one-tenth share in Khasra Nos. 128, 78 and 
49 comprising in all 11 bighas 13 kathas 
17 dhurs which land was transferred under 
the sale deed (Ex. 2) of 1923, as appears 
from the schedule thereto. It appears from 
this decree that the case was compromised 
for a sum of Rs. 50 presumably on account 
of the claim for mesne profits, and the de- 
cree was merely one awarding that sum to 
the plaintiff. Thus, what was established 
was apparently that the transferee of Pra- 
tima's one-tenth share of ll bighas and odd 
of the vended property got joint possession 
thereof with the appellants on I3th Decem¬ 
ber 1928. It is to be seen that the very 
same land was amongst the properties 
mortgaged to Purander Prasad in 1921 
under the mortgage bond (ex. i). 

In these circumstances the appellants 
claimed that they were entitled to refrain 
from carrying out their part of the bargain, 
and so did not redeem the mortgaged pro- 
petty. I may here note that what the appel¬ 
lants did do appears from the endorsements 
upon the mortage bond (Ex. l). They paid 
nothing until 1928 when the sum of Bs. 1000 
was paid by defendant 1 Jado Prasad. In 
1980 three further payments were made of 
B8. 60, BS. 126 and Rs. 160. In 1934 a final 
payment of Rs. 80 was made, all these pay¬ 
ments being marked towards interest. 

The appellants took the further defence 
that the plaintiff’s family had not been dis¬ 
possessed from certain portions of the mort¬ 
gaged property by reason of Purander'a 
decree, but bad previously lost those por- 
1946 P/84 & 85 


tions either by sale or mortgage, or in the 
case of two plots as the landlord stepped in 
on account of the transfer of non-transfer- 
able raiyati holdings. 

The learned Subordinate Judge accepted 
the defendants’ case with regard to the last 
mentioned plots, Nos. 1036 and 692, as the 
appellants in their capacity of landlords had 
got possession over those plots by an eject¬ 
ment suit on the ground of non-transferabi¬ 
lity of occupancy holdings. He held, the 
plaintiff entitled to compensation for his 
half share of the value of the remainder of 
the 14 bighas and odd. He observed that 
with regard to the land sold by the plain¬ 
tiff or other members of his family there 
had been stipulations in the kebalas that in 
the event of the vendees being dispossessed 
subsequently the vendors would have to re- 
fund the purchase money, and with regard to 
certain properties which had been mortgaged 
the plaintiff and his family still held the 
equity of redemption. He assessed the value 
of the lands at Rs. 200 per bigha, consider¬ 
ably less than the value placed upon them 
by the plaintiff. He, therefore, decreed the 
suit in part with proportionate costs, dis- 
allowing interest for the period prior to the 
institution of the suit. 

There has been no cross-appeal, so we are 
not concerned with the lands in respect of 
which the claim has been disallowed or the 
valuation of the lands. Mr. Sarju Prasad 
for the appellants has argued upon the two 
defences which I have set out. 

Before I deal with his argument, I wish 
to emphasise one thing. The reason put for¬ 
ward by the appellants for their failure to 
pay off the mortgage dues is certainly un- 
true. By that failure the appellants them- 
selves lost about n bighas of the vended 
property. It is impossible to suppose that they 
would allow all this property to go out of 
their hands, merely because their vendors 
had failed to give them a good title to one 
bigha and odd. Moreover, the understanding 
between the parties was plainly that the 
Bs. 1560 left with the vendees should be paid 
off at once, because otherwise as interest 
was mounting up it would be insufficient 
for the purpose. Yet the appellants paid 
nothing until 1928, when the sum payable 
bad become very much larger, and also they 
went on paying small sums, though never 
sufficient, up to the year 1934, years after 
December 1928, the date of Medni Prasad’s 
dakhaldehani. The inference from these cir 
cumstancea can only be that the real reason 
for failure to pay was that the appellants 
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dent of any breach of contract on the part 
of their vendors. It is also clear that any 
claim by the appellants with respect to the 
share of Pratima in the vended properties 
could only be in respect of the years 1929 to 
1937, since prior to the former date they 
were in enjoyment of those properties, and 
subsequently to the latter date they bad 
independently lost all interest irrespective 
of any claim by Medni Prasad. 

Turning now to Mr. Sarju Prasad’s 
arguments: upon the first point, he relies 
upon S. 55 ( 2 ), T. P. Act, read with Ss. 61 
and 64, Contract Act. Section 55 ( 2 ) provides 
that in the absence of a contract with the 
buyer the interest which the seller professes 
to transfer to the buyer subsists, and that he 
has power to transfer the same. It is unne- 
cessary to consider whether under this provi¬ 
sion the plaintiff Jamuna Prasad would be 
deemed to make any such contract with the 
buyer in regard to the interest of Pratima, 
who was separate from him though that 
may be doubted—because S. 55 (2) has no 
application to the present case, there being 
a contract to the contrary. In the sale deed 
(ex. 2) the vendors in the clearest terms 
make themselves jointly responsible for any 
defect of title subsequently discovered. They 
say: 

“The vended property is free and clear from all 
flaws and incumbrances. Save and except thedebts 
mentioned above, there is no other debt against the 
said vended property. If, on the contrary, any kind 
of debt is found to exist against the vended pro. 
petty, the re^^ponsibility for the repayment thereof 
shall rest with the persons and other properties of 
us, the executants, our heirs and representatives.” 

The sale deed also itself provides in ex¬ 
press terms the remedy for anything of the 
kind: 

“If by the act of us, the executauts, or onr heirs 
and representatives, or on any accounts, the vendee 
is dispossessed of the vended property in that case, 
we the executants, our heirs and representatives 
shall pay the mesne profits and damages from our 
other properties respectively.” 

There is a further stipulation in the sale 
deed that with regard to the ll bighas and 
odd of quaimi jot land the vendee was to 
enter into possession only in the year 1935 
Fasli (1928) on account of its being transfer¬ 
red under a sadhua patwa deed, and we 
find from the evidence of defendant 1 that 
some land, which he describes as 8 to 9 
bighas, was at the time of his purchase 
under ^dhua patwa of the Manjaul Fac¬ 
tory, The land, he says, was released by the 
factory 6 or 6 years after his kebala, and fie 
got possession over it. He says that he did 
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not know this fact when he took his kebala,. 
which is of course false, as the whole thin^- 
is set out in the kebala itself. Thus under- 
the kebala, the appellants were not in any 
event, to get possession of the occupancy 
jot lands, including the lands with whiclk 
we are concerned, as opposed to ii bighas- 
and odd of kheraji lands in mauza Bba- 
wanandpur until the year 1928. 

Section 51, Contract Act, upon which: 
Mr. Sarju Prasad relies, provides that: 
"When a contract consists of reciprocal promises- 
to be simultaneously performed, no promisor need, 
perform his promise unless the promisee is ready 
and willing to perform bis reciprocal promise.” 

This section has obviously no application; 
We are not dealing with reciprocal promises- 
to be simultaneously performed. Thevendee- 
was to pay off the mortgage at once, or in^ 
the immediate future. He had also to pay 
off certain other debts for which part of the- 
consideration was left with him, and to pay 
the balance in cash. The vendors in return: 
were to place the vendees in immediate- 
possession of portion of the property and iui 
possession of the remainder in 1928. It has 
not been shown that the vendors failed 
carry out these promises in all respects. The 
first breach of the contract was by the 
vendees. 

True, the contract went on to provide for 
the possible future contingency that the ven¬ 
dees might be in whole or in part disposses¬ 
sed by reason of some undisclosed defect ot 
title; but for any such contingency it also* 
set out the remedy of the vendees, namely,, 
a claim for damages and compensatioDi 
against the vendors. These provisions bein^ 
expressly set out in the contract, the vendees 
would obviously not be entitled to resort to 
an entirely different remedy for which tbo 
contract did not provide. The contingency 
did not arise until December 1928, when tho 
share of widow M was lost to the vendees,, 
by which time the vendees themselves were* 
already in default. 

The obligation laid upon the vende^; 
under the terms of the contract to pay offl, 
the mortgage was upon those terms wholly!, 
independent of any subsequent dispossession 
of the vendees which might eventuate, and , 
for which the remedy was expressly and 
independently provided. The contract waa 
not at all the sort of contract contemplated! 
in s. 51. Contract Act. 

Nor has s. 64 any application. That 
section relates to contracts consisting oi 
reciprocal promises, such that one of theni 
cannot be performed, or that its performance^ 
cannot be claimed, until the other has beenT 
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performed. The contract with which we are 
concerned does not provide that perfor- 
mance of the one portion shall be dei)endent 
upon the performance of the other, for there 
was no promise of the vendors upon the 
performance of which the payment of the 
Rs. 1660 to the mortgagee was made to 
depend. On the contrary, this sum of Rs. 1560 
was the money of the vendors. It was en¬ 
trusted to the vendees for a particular pur¬ 
pose, and clearly upon the terms of the 
contract the vendees had to apply it to that 
purpose upon the vendors carrying out 
their immediate promises, which they did 
by handing over the property. The vendees 
withheld payment not because of any breach 
of the terms of the contract by the vendors 
but for other reasons. They could not be 
allowed to say that they withheld payment 
by reason of any default on the plaintiff’s 
part. Had, however, they actually done this 
it would have been something they were not 
entitled to do under the contract. 

I would go further. The mortgage could 
not be split. It had to be redeemed as a 
whole, or not at all. If therefore the vendors 
bad failed at the time of the sale to put 
their vendees in possession of this very 
small proportion of the vended property, 
one bigba and odd out of 26 bigbas, the 
vendees would still not have been entitled, 
either in equity or upon the actual terms 
of the contract, to refuse to redeem the 
mortgage, or to leave an unpaid amount 
thereof proix)rtionate to the extent of their 
failure to get possession. 

The suit is really one under the provi¬ 
sions of S. 73, Contract Act. This section 
provides that 

“When a conlraot has been broken, the part; 
who 8u0erb b; such breach is entitled to reo.iTe, 
from part; who has broken the contract, com. 
penealion for any loss or damages caused to him 
thereby, which naturally arose in the usual course 
of things from euch breach, or which the parties 
knew, when the; made the contract, to be likely to 
result from the breach of it." 

This provision is strictly applicable, and 
in my judgment, the learned Subordinate 
Judge was right in holding that the plaintiff 
was entitled to compensation for any loss 
or damage caused to him by the defendants’ 
breach of the contract. It is true that upon 
the same provision and indeed under the 
express terms of the contract, the appellants 
bad a claim for damages against the plain¬ 
tiff. The appellants, however, in this suit 
have claimed no set off. Nor could they 
have done so. The suit was died in 1941, 
the dispossession of the appellants was in 


1928, and any claim, therefore, was in 1941 
long barred by limitation. 

I turn now to Mr, Sarju Prasad’s second 
argument. Under the terms of s. 73 , the 
compensation is only for loss actually suffer¬ 
ed, and such compensation is not to be 
given for any remote and indirect loss or 
damage sustained by reason of the breach. 
The learned Subordinate Judge was there¬ 
fore, in my opinion, wrong in holding that 
the plaintiff could get any compensation in 
respect of lands which had been sold by 
him or Mt. Sukhni before l4th September 
1937. In respect of such lands the plaintiff 
or his predecessor Mt. Sukhni had already 
received full compensation in the purchase 
price, and no further loss was caused. It 
may be that the plaintiff may subsequently 
be sued by his vendees for return of the 
purchase money. That, however, may or 
may not happen. If it is a mere contingent 
liability, and not as yet at least actual loss. 
Section 73 would give no cause of action in 
respect thereof, unless and until the damage 
is actually suffered. No compensation can, 
therefore, be allowed in the present suit in 
respect of any such lands, which are covered 
by the kebalas Eia. B, c and d. 

Certain eudbbarna deeds (Exs. 4a to 4 d) 
were also executed in respect of portions of 
the property. In respect of these, all that 
is left to the plaintiff is tho equity of redemp. 
tion. That is all be has lost, and conso. 
quently the measure of his compensation 
must be the value of the equity of redemp. 
tion. This will have to be worked out by 
the Court below. 

In short, I would allow the appeal only 
to this extent that the plaintiff shall got no 
compensation in respect of the lands covered 
by Exs. B, o and u, in respect of tho sud. 
bharna lands he shall get compensation upon 
the basis of the value of his share of the 
equity of redemption. This should be worked 
out by the learned Subordinate Judge after 
taking evidence if necessary. A fresh decree 
should be prepared by the learned Subordi- 
nate Judge upon these lines, and should 
carry costa in proportion to success. As to 
costs of the appeal, as it has succeeded only 
to a very minor extent. I consider the 
appellants should pay the respondents’ costs. 

Ray J. — I agree. 

V.R./D.H. Appeal partly allowed. 
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Verma and Shearer JJ. 

Badridas Agarwala — Judgment-debtor 

— Appellant 

V. 

Chairman, Dhanhad Municipality — 

Respondent, 

Appeal No. 253 of 1944, Decided on 13tb Nov¬ 
ember 1945, from appellate order of Dist. Judge, 
PurttUa, D/. 20th May 1944. 

Civil P. C. (1908), S, 47 —Validity of decree, 
question as to, in execution — Suit by Chair¬ 
man of Municipality attacked as not being by 
proper person—Objection held merely techni¬ 
cal, in circumstances of case — Bihar and 
Orissa Municipal Act (7 [VIIJ of 1922), S. 24. 

In a suit by the Chairman of a Municipality to re¬ 
cover dues to the committee the defendant appeared 
and admitted the liability without any objection. 
In fact, certain payments were also made under 
the decree. But in a subsequent execution proceed¬ 
ing the defendant objected that the decree was a 
nullity and incapable of execution as the. Chair¬ 
man was not entitled to sue on behalf of the 
Municipal Commissioners : 

Held that in view of the facts of the case the 
decision whether under S. 24, Bihar and Orissa 
Municipal Act, 1922, a Chairman could sue on be¬ 
half of the Commissioners was not necessary and 
even if there was an error in filing the suit by the 
Chairman, it was of a technical nature and could 
be disregarded : ('42) 29 A. I. R. 1942 F. C. 14, 
Bel. on } (’39) 26 A. I. R. 1939 Pat. 236 and (’39) 
26 A. I. R. 1939 Pat. 499, Bisting. [P 270 C 1) 

C P* c ^ 

(•44)*Chitaley, S. 47, N. 33. 

A. C. Bay — for Appellant. 

K. D. Chatter ji — for Respondent. 

Verma J* — This miscellaneous second 
appeal arises out of an objection taken by 
the judgment-debtor under S. 47, Civil P. 0., 
in an execution proceeding. The Chairman 
of the Bhanbad Municipality brought a suit 
against the judgment-debtor-appellant. The 
suit was decreed on admission and then the 
decree was sought to be executed. The point 
that succeeded before First Court was that 
the Chairman of the Municipality had no 
right to sue ; but the lower appellate Court 
has held that he was entitled to sue and 
therefore he has dismissed the objection. 

The case has been argued very fully by 
both the parties, and the point that has 
been agitated by the learned advocate for 
the appellant is that as the suit was filed by 
the Chairman, Dhanbad Municipality, the 
decree obtained therein was a nullity and, 
therefore, incapable of execution. In order 
to appreciate the point of law urged we 
sent for the original plaint to see what the 
position actually was, and we find that the 
plaintiff described therein is "the Chairman, 


Dhanbad Municipality, Dhanbad.” The facia 
out of which this suit arose, which have not 
been questioned before us, appear from the 
plaint. The defendant took settlement of 
some municipal stalls in Dhanbad Bazar at 
Rs. 660 for one year from 1st September 
1937 to 31st August 1938. Out of this a sum 
of Rs. 165 was paid, but Rs. 495 was still 
due. The plaintiff, ^erefore, filed the suit 
for a sum of rs. 502. As I have noted be- 
fore, the judgment-debtor admitted his 
liability and a decree was passed. The 
decree was for Rupees 502 as principal, and 
Rs. 67.2-0 as costs. It was payable in 
monthly instalments of Rs. 8 payable from 
28 th February 1939. Out of this amount 
the decree-holder admitted that he had re- 
ceived Rs. 246 and in the present execution 
proceedings the prayer was for recovery of 
Rs. 320 odd and costs. 

In support of the contention raised on 
behalf of the appellant, the learned advocate 
has strongly relied ui>on two decisions of 
this Court. The first case on which he relies 
is reported in 20 P. L. T. 613=A. I. R. 1939 
pat. 236,^ where after referring to the pro¬ 
visions of s. 12, Bibar and Orissa Municipal 
Act, Wort J. observed as follows: 

“Bat the real point is that by the section the 
Commissioners become a legal entity which legal 
entity is not represented by the Chairman; 
although reference is made to the Chair¬ 
man from time to time in the Act, he is a per¬ 
son who apart from such reference is unknown 
to the law, is not a legal entity but is merely a 
person. If the ohairman is sued the plaintiff is 
entitled to relief only against him and that is 
clearly not the plaintifi’s case here. In no sense of 
the word could he be held to be the representative 
for the purpose of the proceedings of the Municipal 
Commissioners and there is no justification on 
principle or on authority or under the Act itself to 
entitle a party to seek his relief against the Com¬ 
missioners by bringing an action against the 
Chairman. In my judgment it is not merely a 
mistake of form but it goes to the very root of the 
action.*’ 

The learned Judge then relied upon the 
decision reported in (1878) 8 Oh. A. 204.* In 
that decision the learned Judge did not 
think it necessary to decide whether the 
word "may” in the sentence "and may by 
that name sue and be sued,” in S. 19, Bihar 
and Orissa Municipal Act, should be con¬ 
strued as “shall.” 

The second case upon which the learned 
advocate for the appellant relies was deoid^ 
by the same learned Judge. That case is 

1. (’39) 26 A. I. R. 1939 Pat. 236: 182 I. 0. 467: 
20 P. Ii. T. 613, Kali Prasad v. Badri Narain. 

2. (1873) 8 Oh. A. 204 : 42 D. J. Bk. 66 : 28 
L. T. 323 : 21 W. R. 301, In re Bodges. 
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20 P. L. T. 563,^ where Wort J. construed 
the word "may” in s. 12 of the Act, as equi. 
valent to "shall,” and held that the Chair, 
man of the Municipality was not a legal 
entity nor a corporation sole and therefore 
was not entitled to sue. 


Beference has also been made to the case 
in (1783) 168 E. R. 220* where it was held 
that a corporation must prosecute in their 
corporate name, and that the addition of 
such name as a description of the persons 
of which the corporation is composed, is not 
sufficient in an indictment. The learned 
advocate has referred to s. 29 of the old Act, 
which entitled the Chairman of the MunU 
cipal Commissioners to hie a suit and em. 
phasised the point that the amendment 
makes it necessary for the Municipal Com¬ 
missioners as a body corporate to sue or be 
sued. Belying upon the decision in 4 Pat. 
L. J. 240,^ the learned advocate for the ap¬ 
pellant contends that the decree was void 
and should be ignored. 

But it has to be noted that both the 
decisions of Wort J. reported in 20 P. L. T. 
613' and 20 P. L. T. 663* related to cases in 
which the objections were taken at the trial 
of the suits themselves. The lower appellate 
Court has further pointed out that under 
S. 24, Bihar and Orissa Municipal Act, the 
chairman of a municipality can exercise 
the powers of a municipal corporation so 
long as there was no resolution of the muni¬ 
cipal commissioners forbidding him from 
doing so. Section 24 lays down that 
“The Chairman shall, for the transaction of the 
business connected with this Act, or for the pur- 
pose of making any order authorised thereby 
exercise all the powers vested by this Act in the 
commissionere : provided that the Chairman shall 
not act in opposition to or in contravention of any 
resolution of the commissioners at a meeting, or 
exercise any power which is directed^to be exercised 
by the commissioners at a meeting.” 

The provisions of this section were not re- 
ferred to in the two decisions of this Court 
in 20 P. L. T. 613' and 20 P. L. T 563.* It has 
been urged by Mr. K. D. Chatterji, appear¬ 
ing on behalf of the respondent, that the 
objection should have been taken during the 
pendency of the suit when there would have 
been an opportunity for the respondent to 
amend the plaint, if necessary, and that the 
chairman should be presumed to have sued 


3 {*39) 26 A. I. R. 1939 Pat. 499 : 181 I. 0. 486 : 
20 P. L. T. 663, Kamakbya Narayan Singh v. 
Hazaribagb Municipality. 

4 . (1783) 168 E. B. 229, The King v. Patrick and 

A.I.B. 1919 Pat. 480 : 4 Pat. L. J. 240: 
60 I. O. 629 (F. B.), JungU Lall v. Laddu Ram. 


the appellant as a representative of the com¬ 
missioners. Although there is S. 12 which 
says that the municipal commissioners may 
sue and be sued as municipal commissioners, 
there is another provision which under cer. 
tain circumstances permits a person or 
persons authorized by the Local Govern, 
ment to exercise the powers and carry on 
the duties of the municipal commissioners. 
That is S. 386. In a recent decision of the 
Federal Court in 23 P. L. T. 304® where the 
suit was filed by the Administrator of the 
municipality, an objection was raised that 
it should have been in the name of the 
municipal commissioners, and their Lord- 
ships observed: 

“It seems to us that we should be carrying the 
legal &ctiOQ to a needless length if we insisted that 
even in this state of facts, proceedings must be 
taken only in the namcof the dormautcorporation. 
It has not been disputed that the person competent 
to take proceedings is the Administrator; and even 
if the true view should be that be should take 
proceedings in the name of the Committee, the 
defect is one purely of a formal character which 
can be cured by amendment.” 

On the strength of this decision it is con¬ 
tended on behalf of the respondent that the 
defect in the present case also should be 
deemed to be merely formal. He points out 
that when the parties were before the Court 
which passed the decree, the appellant never 
raised the objection and each party under¬ 
stood the real nature of the suit, the objec¬ 
tion should not be allowed at this stage. 
There is a good deal of force in this 
contention. 

In 42 C. W. N. 768^ it has been held that 
when the municipal commissioners appeared 
and contested the suit throughout, the 
technical flaw that it was framed as against 
the chairman of the municipality could be 
disregarded. Beference has also been made to 
the decision of this Court in 6 Pat. 128® where 
it has been held that in a case by or against 
a railway.company, the proper name under 
which the company should be sued is the 
name and style under which it carries on 
its business, and that if upon a fair reading 
of the plaint it is made out that the descrip¬ 
tion of the defendant is a mere error and 
that the company is the real defendant then 
the suit may proceed against the company. 

6. (’42) 29 A. I. R. 1942 F. C. 14 : I. L. R. (1942) 

Kar. F. C. 34 : I.L.R. (1944) Lab. 373 : 199 1. 0. 

331: 23 P.L.T. 304 (F.C ), Administrator, Lahore 

Municipality v. Daulat Bam. 

7. (*39) 26 A. I. R. 1939 Cal. 178 : 181 I. C. 762 : 

42 C. W. N. 768, Jogendra Nath Bannerjee v. 

Tollvgunj Municipality. 

8. (’26) 13 A. I. R. 1926 Pat. 40 : 5 Pat. 128 : 90 

I.O. 680, Badhe Lai v. E. 1. Bly. Co., Ltd. 
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On the facts of the present case it is not 
necessary to decide whether under s. 24 , 
Municipal Act, the chairman is entitled to 
sue on behalf of the municipal commis¬ 
sioners. What appears from the fact of this 
case is that the suit was filed by the chair¬ 
man of the municipality, the defendant-ap- 
pellant appeared and without taking any 
objection admitted his liability. In fact the 
appellant has paid a certain portion of the 
dues against him. In that view of the 
matter, I am of opinion that even if it was 
an error, it was of a technical nature and 
may be disregarded. I would, therefore, dis¬ 
miss the appeal with costs. 

Shearer J- —I agree. 

Appeal dismissed. 

[Case No. 98.] 
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Meredith and Ray JJ. 

Shyamnandan Sinha and others _ 

Decree-holders — Appellants 

V. 

Naurangi Singh and others — 

J udgment-debtors — Respondents. 

Appeal No. 370 of 1944, Decided on 28fch Novem¬ 
ber 1943, from appellate order of Sub-Judsre 
Monghyr, D/- 10th August 1944. 

(a) Civil P. C. (1908), O. 21, R. 86—Claim by 
decree-holder auction-purchaser to set olf 
decretal amount against purchase money al- 
lowed — Failure to pay excess amount of one 
pie held no ground for setting aside sale. 

A decree-holder auotion-purcbasec's application 
to set ofi the decretal amount against the purchase 
money was allowed but the decree-holder failed to 
deposit in Court under O. 21, R. 85 the excess 
amount of purchase money which was only one 
pie. The lower Coart held that this was a ground 
for setting aside the sale under O. 21, B. 86: 

Beld that the saleshould not have been setaside 
on such ground and the case was covered by the 
maxim <fe minimis non curat lex. [P 271 C 1, 2] 

(b) Civil P. C. (1908), O. 21, R. 22 — Decree 

two brothers A and B tenants 
of hoIding_On B's death during execution his 
sons brought on record as majors though 
m tact minors — Notices issued under O. 21, 

K. 22 against sons as majors—On refusal by A 
W accept notices they were pasted on bouse— 
Subsequent sale of holding — Held service of 
notices on sons was only irregular and did not 
render sale void—Failure to appoint guardians 
for minor sons though serious irregularity did 
not affect jurisdiction of Court to sell holding. 

During execntioD proceedings of a rent decree 
against two brothers A and B, who were recorded 
tenants of a holding, the latter died and the eldest 
of B's thrfte sons appeared through his uncle A as 
guardian and asked to be substituted as B's legal 
representative. But on the decree-holder’s applica¬ 
tion all the three sons of B were Bubstitnted as 
Majors though in fact they were minors and notices 


under O. 21, R. 22 were issued against them, the 
evid^ce being that the processes were present^ to 
A who was the eldest member and karta of the 
family and on his refusal to accept them werehung 
up on the walls of the dwelling house. The holding 
of the judgment-debtors was sobsequently sold. 
The question was whether the sale was nullity or 
only voidable: 

Held that the case was not one of failore to 
serve notice under O. 21, R. 22. The service upon 
the adult male member of the family was good 
under O. 5, R. 15. The fact that notice was served 
upon the sons as majors though in fact they were 
minors was at most an irregularity which did not 
go to the root of the jurisdiction : (’34) 21 A. I. R. 
1934 Pat. 274, Bel. on. [p 271 0 2] 

Held further that the failure to bring the two 
sons of B on the record in the proper manner i. e., 
without appointment of any guardian, though a 
serious irregularity did not render the sale without 
jurisdiction. The decree-holder was entitled to pro¬ 
ceed with the execution against A the surviving 
recorded tenant and to bring the holding to sale. 
The sale was not therefore a nullity : 25 Bom. 337 
(P. C.) and 30 Cal. 1021 (P. C.), Ref. [P 272 C 1] 
C. P. C. — 

(’44) Chitaley, O. 21, R. 22, N. 7. Pt. 6. 

(’41) Molla, p. 788 ‘Irregular service of notice." 
Sarju Prasad — for Appellants. 

K. Ball — for Respondents. 

Morfidith J. — This is a decree-holders* 
second appeal against an order of reversal 
setting aside the sale, in an application 
under o. 21 , R. 90, Civil P. C., read with 
S. 47 of the Code. The application was filed 
on the usual grounds, alleging fraudulent 
suppression of processes in the execution 
proceeding, fatal material irregularities in 
publishing and conducting the sale, and in 
consequence a sale at a grossly inadequate 
price to the injury of the judgment-debtors. 
The application was not made until more 
than two years after the sale, but the appli¬ 
cants alleged that owing to the fraudulent 
suppression of processes by the decree- 
holders they knew nothing about the sale, 
which took place on I9th August 1941, until 
they heard of it for the first time from one 
Ham Lakhan Mander with whom the dis¬ 
puted land was said to have been settled by 
the decree-holders, on 9th September 1948. 

The decree was a rent decree against two 
brothers, Daroga Singh and Jamuna Singh. 
Daroga died during the execution pro¬ 
ceedings, and thereafter applicant 1, the 
eldest of Darog&'s three sons (who are now 
the applicants), appeared through his unde 
Jamuna Singh as guardian and asked that 
he should be substituted as his deceased 
father’s legal representative. Thereafter, on 
the decree-holders* application, the three 
sons of Daroga were substitute, but for 
some reason, as majors, not minors, and 
notice under O. 21, B. 22 , Civil P. 0., was 
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-^rved upon them as majors, the evidence 
being that the processes were presented to 
Jamuna Singh, the eldest member and 
Icarta of the joint family, and on his re¬ 
fusal to accept them or give a receipt they 
were hung up on the wall of the dwelling 
house. 

The learned Munsif held upon all points 
against the applicants, and refused to set aside 
the sale. On appeal the learned Subordinate 
Judge did not go into the merits of the ap¬ 
plication under o. 21, R. 90, except to the 
extent of holding that the price fetched was 
in fact inadequate. He held that the appli¬ 
cation must succeed as one under s. 47 be¬ 
cause of two fatal defects, with which I 
shall presently deal. He held that as the 
sale was a nullity the application would be 
governed not by Art. 166, Limitation Act, 
but by Art. 181, and was consequently with¬ 
in time. 

The fatal defects upon which the learned 
Subordinate Judge proceeded were, first, 
what I have already mentioned thatJDaroga . 
Singh, the father of the applicants, having 
died the applicants were substituted as 
majors, and no guardian was appointed on 
their behalf. This, he said relying upon 
Bachoo Prasad Singh v. Oobardhan Das 
<A.I.R. 1940 pat. 62*), rendered the sale with¬ 
out jurisdiction and a nullity. 

The second defect was that according to 
the calculation of the learned Subordinate 
Judge, based on the record of the execution 
case, he found that the decree-holders’ dues 
amounted to Rs. 1656.6 3^ and not rupees 
1666 . 6 - 6 ^ as noted by the ofiBco in the ac- 
count prepared on the back of the execu¬ 
tion petition. The property was sold for 
Rs. 1666 - 6 - 4 ^, and the decree-holders filed a 
petition for setting off their dues against the 
purchase money which was allowed. But as 
the dues were only Re. 1656-6-3^^ and the 
purchase money was Rs. 1056-6-4^ there re¬ 
mained an excess of one pie out of the pur¬ 
chase money, which could not be set off and 
so remained unpaid. The sale, therefore, 
should be set aside in accordance with the 
provisions of O. 21 , R. 86, Civil P. C. 

With regard to the second point I am 
not at all satisfied that the learned Subordi¬ 
nate Judge's calculation is correct to half a 
pie as he assumes. It seems probable that 
he had not included all the expenses of the 
, decree-holders to date. But assuming that 
there was a deficit of one pie, a coin which 
I understand is no longer available the 

a. (*40) 27 A. I. B. 1940 Pal. 62 : 187 I. 0. 492 : 

SIP. L. T. 864. 


learned Subordinate Judge’s view seems to 
me a case of fading to temper technicality 
with commonsense, or, as Sir George Rankin 
once put it, “piling technicality upon un¬ 
reason (?).” The maxim de minimis non 
curat lex is sufficient to dispose of this con¬ 
tention. 

The first needs more serious considera¬ 
tion. Mr. K. N. Lall for the respondents has 
argued, in the first place, on the basis of the 
Full Bench case, Ajah Dal Dubey v. Hari 
Charan Tewari (A. I. R. 1945 Pat. 1^), that 
as there was failure to serve the notice under 
o. 21, R. 22, the entire sale was without 
jurisdiction. This, however, was not a case 
of failure to serve the notice. The notice 
w’as certainly served and the service, as the 
learned Munsif, has observed, was a good 
service upon an adult male member of the 
family under o. 5, R. 15, Civil P. C. The 
service was merely irregular, as the notice 
was served upon these applicants as majors 
whereas they were in fact minors. But 
served it was and there was at most an ir¬ 
regularity, not an absence of service. Thel 
case is similar to the case of F. E. Chrestien 
v. Jaideo Prasad (15 P. L. T. 273'*) where 
it was held that a mere irregularity in the 
method of service did not go to the root of 
jurisdiction. In so far as it held that, this 
case has not been dissented from in the 
Full Bench case just referred to, though no 
doubt it has been distinguished. There, is, 
therefore, nothing in this point. 

Secondly, however, there arises the ques¬ 
tion what was the effect of failure to bring 
the applicants on the record in the proi^er 
manner; failure to appoint any guardian 
for them. So far as the applicant Naurangi 
is concerned, it seems to mo that he was 
properly brought on the record, because he 
came in on his own application through the 
guardian selected by him. With regard to 
the other two, there was certainly a serious 
irregularity. But would it have the effect 
of vitiating the entire sale, rendering it a 
nullity? I think not. Mr. Sarju Prasad 
has argued on the basis of the Privy Council 
case, Walian v. Banke Behari Pershad 
Singh (30 Cal. 1021*) that this was a mere 
irregularity. In that cose a person had 
represented the minors in the cose as guar¬ 
dian, but had never been appointed as such 
by the Court. Mr. Sarju Prasad contends 

2. (’46) 32 A.I.R. 1945 Pat. 1 : 23 Pat. 528 : 217 

I. C. 337 (F.B.). 

3. (’34) 21 A.I.R. 1934 Pat. 274 : 13 Pat. 467 : 

149 I.C. 828 : 15 P.L.T. 273. 

4 . (’03) 30 Cal. 1021 : 80 LA. 182 : 7 C. W. N. 

774 : 8 Sar. 612 (P.C.). 
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that the two minors were sufficiently repre> 
sented by their elder brother Naurangi and 
by their uncle Jamuna who was the karta 
of their joint family, and also one of the re¬ 
corded tenants, and who was himself a 
party to the proceedings as a judgment- 
debtor. It is not necessary to express any 
opinion at this stage as to the effect of the 
irregularity with regard to these two minors, 
and whether it would give them any right 
to relief. It would not, in my opinion render 
the sale without jurisdiction. The landlord 
was certainly entitled to proceed with execu¬ 
tion against Jamuna Singh, the surviving 
recorded tenant, and to bring the holding 
to sale. In this connection it may be well 
to recall Malkarjun’s case (26 Bom. 837®) 
where the Court had wrongly decided that 
a certain person was the proper legal repre¬ 
sentative of the deceased judgment-debtor, 
and it was held that despite the fact that 
the proceedings were against a person who 
was not really the proper legal representa¬ 
tive, they were not wholly without jurisdic¬ 
tion. 

Mr. K. N. Lall has relied upon the case 
referred to by the learned Subordinate Judge, 
Bachoo Prasad Singh v. Gobardhan Das 
(21 P. li. T. 864,*) but that was a case where 
the objection was taken before the sale had 
been confirmed. Their Lordships, after re¬ 
ferring to Malkarjun's case, observed : 
“TbU case is difierent. Here we are cot trying 
after long lapse of time the effect of proceedings 
which have long ago reached their conclusion in 
the Court which was seised of them. But we are 
dealing with a pending ease and a sale which has 
not yet been confirmed.” 

Clearly this case is distinguishable. The 
other case relied on is Mazharul Haq v. 
Baghuher Singh (21 P. B. T. 369.®) But that 
case merely lays down what should be done 
where the objection is made while the execu¬ 
tion proceeding is pending, and does not deal 
with the effect upon a sale which has been 
held, without the defect having been re- 
medied. 

In my opinion, the learned Subordinate 
Judge was wrong in holding that the sale 
was a nullity. £Ce has not considered the 
application upon the merits as one under 
O. 21, B. 90, and the case must go back to 
him to be dealt with as such; to consider 
the allegations of fraudulent suppression of 
notices, lack of knowledge, and application 
of S. 18, Limitation Act, and whether in- 

5. (’01) 25 Bom. 337 : 27 l A. 216 : 2 Bom. Jj, R. 
927 : 7 Sar. 739 (P.C.), Malkarjun v. Narhari. 

6. (’40) 27 A.I R. 1940 Pat. 142 : 18 Pat. 761 : 
187 I.C. 62 : 21 P. L. T. 369. 


v. Niras Singh A. i. ^ 

jury has resulted from the irregularities. 
I would, therefore, remand the case with 
these observations, and direct that costa 
should abide the eventual result of the ap* 
plication. 

Ray J—I agree. 

K.S./d.h. Case remanded^ 

[Case No 99.] 
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Sinha J. 

Baldeo Singh and others — Appellants^ 

V. 

Niras Singh and others — Respondents* 

Second Appeals Nos. 16 and 16 and Civil Revn, 
Nos* 19 and 20 of 1945« Decided on 8th Noyembes 
1945, trocD decision of AddL Sub-Judge, Monghyr.. 
D/- 9tb Decembet 1944. 

(a) Civil P. C. (1908), S. 151, O. 41, R. 23^ 
O* 43, R. 1 (u)—Suit disposed oi by trial Court 
in its entirety on statement on special oath ^ 
. Suit is disposed oi on merits and not on preli* 
minary point — Order of remand by appellate 
Court on ground that two special oaths were 
♦ necessary to finally adjudicate upon rights of 
parties — Order of remand is under inherent 
power and not under O* 41, R. 23 and as such, 
not appealable. 

When a suit is disposed of on a particular eyi« 
dence which has the eSeot of cooolosiyely proving 
the facts in controversy between the parties, the 
suit cannot be said to have been disposed of on a 
preliminary ground. It may be that elaborate evi¬ 
dence may not be given at such a trial; bat, all (he 
same the suit is disposed of on merits. |.P 276 0 21 

In a suit for ejectment on ground of enoroaoh- 
ment plaintifl agreed that if defendant took special 
oath in the Court that the disputed property 
belonged to him, plaintifl would relinquish hia 
claim and if defendant pointed out the land which 
be claimed out of the disputed land on taking Che 
special oath, the land would be demarcated. 
parties were at variance as to whether the plaintifi* 
in bis offer intended to pot the defendant upon hia 
special oath twice over. The Court of first instance 
took the view that the special oath was necessazy 
to be taken only once and after demarcating the 
land, dismissed the suit. The appellate Court took, 
the view that the se(3ond special oath on the spot 
at the time of demarcation was also necessary to 
adjudicate finally upon the rights of the parties 
and remanded the case directing that if defendank 
offered to take a second special oath the suit would, 
be disposed of accordingly after demarcating the 
land. If be refused case would have to be heazfi in 
ordinary course in accordance with law : 

Seld the order of remand of the appellate Court 
was under its inherent jurisdiction and not undee 
O. 41, R. 23, inasmuch as the suit was disposed oi 
by the trial Court on merits, and not on a prelU 
minary point. Hence it was not appealable m an 
order of remand under O. 41, B. 23. Nor was it 
appealable as a decree as the judgment of th^ 
appellate Court had not conclusively deterxnm^ 
the rights of the parties. [P 275 0 2l 

Held aUo that by offering to be bound by spMJ^ 
oaths of defendant plaintiff could not be said to 
have submitted his dispute to the arbitrati<m of tho 
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defendant. The decision to be given was that of the 
Court, though based upon evidence which carried 
with it the eSect of conclusive proof : 22 Mad. 
172 and (’26) 13 A. I. R. 1926 Mad. 808, Distxng. 

[P 277 C 1] 

Held further that the High Court could not in 
the exercise of revisional jurisdiction overrule the 
conclusions of the lower appellate Court, right or 
wrong. [P 277 C 1] 

_ 

<’44)’cbitale7. O. 41, R. 23, N. 3, 22. 

(*41) Mulla, Page 1186, Appeal from remand 
under the inherent power." 

(b) Civil P. C. (1908), O. 32, R. 7 — Applica¬ 
bility — Oiier to be bound by special oath of 
any party or witness does not fall under 
Order 32, Rule 7. 

Order 32, Rule 7 has reference to agreements in 
the nature of settlements of disputes by a compro¬ 
mise. Rut an offer to be bound by the special oath 
of a party to the litigation or of a witness giving 
evidence in the case is not such an agreement as 
is contemplated by R. 7 of O. 32. Leave of the 
Court by the guardian ad litem is, therefore, not re¬ 
quired under that rule prior to ao ofier in a suit by 
the karta of a joint Hindu family in which minors 
are also joined as plainti^s: (’39) 26 A. I. R. 1939 
Pat. 278 and (’40) 27 A.I.R. 1940 Pat. 69. Disling. 

[P 276 C 1] 

C P* c 

(’44)*Chitaley. O. 32 R. 7, N. 2. 

(’41) MuUa, Page 1027, “Scope of the rule." 

(c) Oaths Act (1873), S. ll_Suit by karta of 
joint Hindu family—Offer by karta to be bound 
by statement of defendant on special oath — 
Suit dismissed on statement of defendant on 

oath_Minor members present on occasions of 

oath but raising no objection—Minor members 
are bound by offer of karta and cannot resile 
from tbat position. 

In a suit lor ejectment by a karta of a joint 
Hindu family, to which minor members of the 
family were also parties, the karta agreed to abide 
by the statements on special oaths of the defen¬ 
dant. When the statements of the defendant on 
oath were recorded by the Court the min or mem¬ 
bers of the family were present but did not con¬ 
tend that the offer to abide by the oath bad been 
made only by the karta and not by them. The 
suit was dismissed on the statements of the defen¬ 
dant ; 

Held that members other than the karta includ¬ 
ing the minors could not resile from the position 
taken on the day of offer and were bound by the 
act of the karta in having agreed to abide by the 
oath of the defendant, especially when the defen¬ 
dant had accepted the offer and performed bis 
part; (’80) 17 A. I. R. 1930 Cel. 463 ; 27 Cal. 229 

and (’27) 14 A-.I.R. 1927 All. 684, Bel. on. 

^ ' [P 276 C 1,2] 

(d) Oaths Act (1873), Ss. 9 to 11 — Offer by 
party to be bound by special oath of opposing 

party_Offer cannot be withdrawn on frivolous 

grounds when acted upon by other party. 

An offer to be bound by the special oath of a 
particular person once accepted by the person con- 
oemed being a party to the suit cannot be with- 
drawn except on very cogent grounds which, the 
Court thinks, justifies it in exercising its discretion 
not to allow the special oath being administered. 
But the party cannot be allowed to make such an 
offer, and then to withdraw the same on frivolous 


grounds after the other party has accepted it. Such 
an offer may be withdrawn so long as it has not 
been accepted by the other party and acted upon : 
18 All. 46; 22 Bom. 281; 22 Mad. 234 and (’31) 18 
A.I.R. 1931 Cal. 549, Bel. on. [P 277 C 2] 

L. K. Jha, Oirish Nandan Sahay Sinha, 
Jamuna Pd. Chaudhury and K. P. Shukul 

_for Appellants. 

Mahabir Pd., B. N. Rai, Eailash Roy, A. C. 
Bojj and Shyamnandan Pd. Singh — 

for Respondents. 

Judgment. — These second appeals and 
civil revisions arise out of the same judg¬ 
ment in a single suit for ejectment of the 
defendants on the ground that they had 
encroached upon plaintiffs’ Plot 842, which 
is situate contiguous to the defendants’ 
Plots 835 and 840, to the extent of l katha 
14 dhurs of homestead land in village 
Bamdiri. 

There are nine plaintiffs who are related 
as follows: Plaintiff l, Khiro, is the father 
of plaintiffs 2 to 4, plaintiff 2 being Baldeo; 
plaintiff 6 is a son of Baldeo, and plaintiff 6 
is a son of plaintiff 5; plaintiffs 7 and 8 are 
the sons of plaintiff 3; and plaintiff 9 is a 
son of plaintiff 4. Of the plaintiffs 6 to 9 are 
minora under the guardianship of Baldeo, 
apparently because Baldeo is the karta of 
the family, though he is not the eldest 
member thereof. Plaintiffs are, admittedly, 
members of the joint Hindu Mitakshara 
family whose karta is Baldeo aforesaid. As 
the suit related to alleged encroachments on 
different sides of Plot 842 by the adjoining 
plots of the defendants, a pleader commis- 
sioner was appointed to make measurements. 
He submitted a report, largely in favour of 
the plaintiffs. At the time of the commis. 
sioner’s local investigation, the defendants 
are said to have claimed only l katha and 
8 dhurs out of the disputed lands as their 
own property. Hence, it may be said that 
the plaintiffs' claim in respect of the remain- 
ing 6 dhurs was not disputed. 

On 2Srd May 1944, a petition was hied 
purx>ortiDg to be on behalf of the plaintiffs, 
but signed only by one of them, to the effect 
that, if the defendant Babu Niras Singh 
takes special oath by Ganges water, Tulsi 
and Tamba (copper) in presence of the 
Court, and states that the disputed property 
belongs to the defendants, and tbat the 
plaintiffs have no concern with the same, 
the plaintiffs will relinquish their claim, and, 
if Babu Niras Singh, on going to the land, 
points out the extent of his land "in the en- 
croached land," after taking special oath in 
the presence of the Court, the pillars will be 
fixed accordingly so as to avoid all future 
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trouble. Babu Niras Siugb accepted this been filed on behalf of all the plaintiffs. On 


offer made by the plaintiffs, and stated on 
special oath as aforesaid as follows : 

“1 have taken in my band Tulsi, Gangajal and 
a copper coin. Tbe disputed land has been coming 
in my possession ever since I attained hash, which 
1 did at the age of 15 (his age as recorded is 
45 years). The disputed land belongs to me.” 

Hence, the first part of the promise was ful- 
filled. But, on going to the spot, the plain¬ 
tiffs required the said Niras Singh to take 
special oath again, and then to point out the 
land which he claimed out of the disputed 
laud as his. It was objected on behalf of 
Niras that he bad already taken the special 
oath, and made his claim. The learned 
Munsif, being present on the spot, decided 
this question in favour of the defendants, 
and held that it was not necessary to take 
the special oath for the second time. How- 
ever, Niras pointed out the land, and the 
land so pointed out was demarcated on 4th 
June 1944. In this connection the learned 
Munsif has recorded tbe following order : 

“Beached the spot at 8-15 A. M. and moved 
along the disputed line between the lands of the 
parties. It was verbally moved before me first that 
Niras Bai should again be made to take a second 
epeoial oath here on the spot while he indicated the 
limits of his claim and possession, and I decided, 
after hearing the parties, that tbe special oath 
taken in Court covers and extends to the indication 
of tbe limits of defendant's claim, and that the 
plaintifis requiring him to repeat the special oath 
is unwarranted.” 

It should be noted at this stage that it 
was never contended at the spot by any of 
the plaintiffs that the offer to abide by tbe 
special oath of Niras Singh had been made 
by only one of tbe plaintiffs, and not all of 
them. On the next day, that is, 5th June 
1944, the learned Munsif passed an order to 
the effect that all that had to be done in 
pursuance of the plaintiffs’ petition, dated 
28rd May 1944, relating to the special oath 
bad been done; that the land had been de¬ 
marcated at the spot in accordance with tbe 
statements of Niras; and that nothing fur¬ 
ther remained to be done in connection with 
the suit. The suit was, therefore, dismissed 
with costs. 

On 6th June 1944, two {>etition8 were 
moved in which it was alleged on behalf of 
the plaintiffs that Baldeo Singh, plaintiff a, 
had filed the petition to abide by tbe special 
oath of Niras Singh without the knowledge 
and consent of the other plaintiffs, and that 
they bad not authorised Baldeo Singh to file 
such a petition in Court. They, therefore, 
prayed that the case be tried in the ordinary 
course, and the said petition dated aSrd 
May 1944, be ignored, as the same had not 


the margins of tbe petitions, the Court had 
noted that there was no indication on the 
spot that the other plaintiffs were not asso¬ 
ciating with plaintiff 2 in the matter of the 
special oath, and that none of the plaintiffs 
gave any indication on the spot that Baldeo 
Singh had been acting without the authority 
of the other plaintiffs. As to the prayer of 
the plaintiffs that this unauthorised act of 
plaintiff 2 should not be acted upon by the 
Court as an imprudent act of the karta of 
the family, the Court observed that the case 
had already been disposed of. In effect, the 
learned Munsif held that the petitions moved 
on 6th June 1944, were an afterthought, as 
on the spot none of the plaintiffs challenged 
the authority of plaintiff 2 . 

From the decree so passed by the learned 
Munsif dismissing the suit, two appeals were 
filed. Title Appeal No. 92 of 1944 was filed 
on behalf of all the plaintiffs except Baldeo, 
and Title Appeal No. 93 on behalf of Baldeo, 
alone. Both the appeals were heard by the 
learned Subordinate Judge of Mongbyr, and 
disposed of by the same judgment. Before 
him, it was argued that the learned Munsif 
was wrong in dismissing the suit in the ab¬ 
sence of a second special oath by Niras on 
the spot; that the judgment of the learned 
Munsif has not been pronounced in open 
Court; and that the other plaintiffs were not 
bound by the petition of 23rd May 1944, by 
which it was agreed that the suit be decided 
on the basis of the special oath of Niras 
Singh. On the first point, the learned Sub¬ 
ordinate Judge took the view that a second 
special oath on the spot at the time of de¬ 
marcation was also necessary in terms of 
the petition filed on behalf of the plaintiffs. 
The Court also held that, in order to finally 
adjudicate upon the rights of tbe parties, it 
was necessary that the second special oath 
should be taken by Niras. The lower appel¬ 
late Court, therefore, directed that the case 
be remanded to the learned Munsif so that, 
if Niras offered to take the second special 
oath at the spot within a fortnight from the 
date of the receipt of the record by the 
learned Munsif, the suit will be disposed of 
accordingly after demarcating the land; on 
the other hand, if Niras refused to take the 
second special oath at the spot, the learned 
Munsif will have to hear the case in 
ordinary course in accordance with law. Ob 
the second point, the lower appellate Court 
held that, even though the judgment may 
not have been delivered in open Court, there 
was no prejudice to either party, and the 
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judgment wag, therefore, not altogether void. 
On the third point, the learned Subordinate 
Judge held that Baldeo was the Icarta of the 
plaintiffs’ joint family, and was the next 
friend of the minor plaintiffs. He also point¬ 
ed out that the vakalatnama filed in the 
case had been given by Baldeo on behalf of 
all the plaintiffs. The Court, therefore, held 
that B^deo was acting on behalf of all the 
plaintiffs in the suit, he having filed haziris 
on thirteen occasions and two affidavits on 
behalf of all of them. The Court below, 
therefore, overruled the contention raised on 
behalf of the plaintiffs that Baldeo was not 
acting in his representative capacity when 
he made the offer of special oath to Niras 
Singh. The learned Subordinate Judge also 
pointed out that it was not the plaintiffs' 
case that Baldeo Singh, in acting as he did 
on 23rd May 1944, did so in collusion with 
the defendants. The petition of 23rd May 
1944, had been signed by the pleaders who 
held authority from all the plaintiffs. He 
also pointed out that, at the time of the 
local inspection by the Court and the parties, 
none of the plaintiffs came forward to repu¬ 
diate the authority of Baldeo in offering to 
abide by the special oath of Niras. He, 
therefore, came to the conclusion that the 
plaintiffs had approved of the action of Bal¬ 
deo in filing the petition of 23rd May 1944, 
and that the petition was apparently for the 
benefit of all the parties. To the objection of 
the plaintiffs that the pleaders had no autbo- 
rity under the vdkalatnamaio file a petition 
binding the plaintiffs by the special oath of 
Niras Singh, the learned Subordinate Judge 
has observed that the pleaders did not act 
on their own initiative, but on the instruc¬ 
tion of Baldeo who was present in Court. 
In the result, he held that all the plaintiffs 
were bound by the terms of the petition 
aforesaid. The learned Subordinate Judge 
allowed the appeal, and remanded the suit 
as already indicated. From this judgment 
in the two appeals, two second appeals have 
been filed, and two applications in revision 
have also been filed in the alternative. 

Mr. L. K. Jha, appearing on behalf of 
the appellants-petitioners, has vehemently 
argued, in the first instance, that the special 
oath offered to Niras made it necessary that 
it should have been taken not only in Court 
while he gave his statement in Court, but 
should have also been repeated at the time 
be pointed out the lands at the spot, and 
that, the offer not having been acted upon 
in full, it was at an end. The second conten. 
tion is that the offer, not having been made 
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by all the plaintiffs, but only by Baldeo, is 
not binding on the whole family. Thirdly, it 
has been argued that, no express leave having 
been obtained by the guardian ad litem of 
the minor plaintiffs, the agreement to be 
bound by the special oath of Niras is wholly 
void. Fourthly, it was contended that the 
judgment of the Munsif had not been deli¬ 
vered in open Court, and it was, therefore, 
wholly ineffective. 

Before I deal with these contentions, I 
should notice the preliminary objection raised 
on behalf of the respondents-opposlte party. 
Mr. Mababir Prasad, on their behalf, has 
contended that no second special appeal lies, 
inasmuch as the remand order by the Court 
below was under its inherent jurisdiction, 
and not under n. 23 of o. 41, Civil P. C. To 
this contention, it is argued on behalf of the 
appellants that an appeal lies, because the' 
judgment passed by the lower appellate 
Court comes within the purview of R. 23 of 
o. 41 of the Code, inasmuch as, it is argued, 
this suit bad not been disposed of by the 
trial Court on merits, but on a preliminary 
point, namely, the special oath of Niras. In 
my opinion, the preliminary objection is 
well-founded in law. When a suit is disposed 
of on a particular evidence which has the 
effect of conclusive proof of the facts in con¬ 
troversy between the parties, it cannot be 
said that the suit has been disposed of on 
a preliminary ground. It may bo that elabo¬ 
rate evidence may not be given at such a 
trial; but, all the same, the suit is disposed 
of on merits. 

The judgment of the lower appellate 
Court has not conclusively determined the 
rights of the parties. Hence, it is appealable 
neither as an order of remand nor as a de¬ 
cree. Under S. II, Oaths Act do [xl of 1873 ) 
the evidence given on sijecial oath shall be 
“conclusive proof” of the matter stated 
as against the person who had offered to be 
bound by that oath. Hence, a suit may be 
disposed of in its entirety on statements 
made by a person on special oath, if those 
statements cover the entire controversy be¬ 
tween the parties. It may also not cover the 
entire controversy, and the matters remain, 
ing to be dealt with by the Court may have 
to be decided on other evidence to be ad¬ 
duced by the parties. At this point it is also 
convenient to point out the nature of the 
proceedings which ended in the decree in the 
trial Court. By offering to be bound by the 
said oath of Niras, the plaintiffs cannot be 
said to have submitted their dispute to his 
arbitration. The decision to be given is that 
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of the Court, though baaed ujwn evidence 
•which carries with it the effect of conclusive 
proof. Hence, the decisions in 22 Mad. 172,' 
relating to a decree based upon an award, 
or in A. I. R. 1926 Mad. 808,^ holding that a 
decision on estoppel is a decision on a preli¬ 
minary ground, do not render any assistance 
to the appellants’ contention that the judg¬ 
ment of the Courts below was based on a 
preliminary ground. On the same considera¬ 
tions, it must also be held that there is no 
substance in the contention that the minors 
are not bound by Baldeo’s application on 
the ground that the express leave of the 
Court had not been obtained by the guar¬ 
dian ad litem to enter into the agreement. 
Reliance was placed upon R. 7 of o. 32, Civil 
P. C., in this connection. But that rule has 
reference to agreements in the nature of set¬ 
tlements of disputes by a compromise; but, 
as already pointed out an offer to be bovmd 
by the special oath of a party to the litiga- 
tion or of a witness appearing in the case is 
not such an agreement as is contemplated 
by R. 7 of O. 32 of the Code. Hence, the de¬ 
cisions of the Division Bench of this Court 
in 18 pat. 271® or in 18 Pat. 708* have no 
bearing on the present case. 

The contention on behalf of the appel¬ 
lants that the other plaintiffs are not bound 
by the act of Baldeo in having agreed to 
abide by the special oath of Niras, on the 
findings recorded by the Courts below, has 
no legs to stand upon. The lower appellate 
Court has recorded a clear finding that Bal- 
deo though not the eldest member in the 
plaintiffs’ family, his father, plaintiff 1, 
being still alive, was not only the karta of 
the family, but bad actually been look¬ 
ing after the whole suit on behalf of the 
family. As pointed out by the Courts below, 
at all material times it was Baldeo who had 
been taking steps in the suit. Neither on 4th 
June 1944, when the statement of Niras on 
special oath ■was recorded by the Court, nor 
on the next day, when in the presence of the 
Court Niras pointed out the portion claimed 
by him out of the disputed land, was any 
objection taken by any of the plaintiffs that 
the Court should not proceed to determine 
the matter on the special oath to Niras. In 
my opinion, the Courts below are perfectly 

1. (’99) 22 Mad. 172, Krishnan Chetti v. Muthu 
Pa]andi Vaoha Makali Tevar. 

2. (’26) 13 A. I. R. 1926 Mad. 808 : 95 I. C. 264, 
Naravanaswami Ai;ar v. Venkatarama Aiyar. 

3. (’39) 26 A. I R 1939 P it. 278 : 18 Pat. 271 : 
183 I. C. 422, Eedar Nath v. Basant Ijal. 

4. (’40) 27 A I.B. 1940 Pa‘. 69 : 18 Pat. 708 : 183 
j. C. 799, Umar v. Mahabir Lai Sahu. 


justified in their conclusion that the other 
members of Baldeo’s family^ finding that 
their suit was going to be dismissed, or had 
been dismissed by the Court on the basis of 
the statements made by Niras on special 
oath, thought of this argument at the last 
hour. In such circumstances, the plaintiffs 
cannot be allowed to resile from the posi¬ 
tion taken by them on 2Srd May 1944, espe¬ 
cially when Niras had accepted the offer, 
and at least in part, bad performed bis part. 
In 84 c. w. N. 310® decided by a Division 
Bench of the Calcutta High Court, the facta 
were that in the suit there were two adult 
defendants and two minor defendants, and 
the petition signed by a pleader, represent¬ 
ing the two adult defendants, as also by the 
guardian ad litem of the minors agreeing to 
be bound by the special oath of one of the 
plaintiffs was filed in Court, and the suit 
was disposed of according to the deposition 
of the plaintiff on such oath. It also appears 
that one only of the adult defendants 
was present in Court when the petition in 
question was filed. It was held by the Court 
that, in the absence of fraud or gross negli¬ 
gence on the part of the guardian, the 
minors were bound by the consent of their 
guardian, although given without leave of 
the Court. Their Lordships relied upon the 
decision in 27 Cal. 229.® It was also held by 
the Court that a pleader as agent on behalf 
of bis client cannot bring a suit to a close 
by offering to be bound by the oath of the 
opposite party in a particular form, but it 
was quite open to the Court to make an in¬ 
ference from the particular circumstances of 
the case as regards the fact that there was 
authority on the part of the pleader because 
of the presence of one of the adult defen¬ 
dants who evidently had been put forwarf 
by the others to take all necessary steps in 
connexion with the suit. That decision of 
their Lordships of the Calcutta High Court 
appears to be on all fours with the facts and 
circumstances of the present case. The 
sion of a Division Bench of the All ahabad 
High Court in 49 ALL. 842^ is also in poiD** 
It must, therefore, be held that the 
other than Baldeo, including the minors, am 
equally bound by the offer made to abide 
by the special oath of Niras. 

It was further contended on behalf of m 
appellants-petitioners that, assumi ng tb^ 

5. (’30) 17 A.I.R. 1930 Cal. 463: 129 I.O. 408: 34 

C.W.N. 310, Mahomed Mahmud v. Behary 

6. (1900) 27 Cal. 229, Sheo Nath Saran v. Sosn 

7^ r27)“l4 A. I. B. 1927 All. 584 : 49 A^.^2 : 

102 I. C. 38, Deoraj Miara v. Mt. Abhai 
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thd offer had been made on behalf of the 
entire family by Baldeo, the offer had not 
been fully accepted, inasmuch as Niras, 
while making his statement on special oath 
in Court, stopped short at claiming title 
and possession in respect of the disputed 
land for the defendants, but did not further 
say, as required by the plaintiffs, that the 
plaintiffs had no concern with the disputed 
land, and, secondly, because he did not 
take the special oath at the spot while 
pointing out the land to be demarcated. 
So far as the first part of the contention 
goes, there is no substance in it. When 
Niras stated that the land was bis. and that 
he had been in possession for more than 
thirty years, it amounted to saying that 
the plaintiffs had no concern with the same. 
It was open to the plaintiffs* lawyer to put 
the further question to Niras, if he thought 
that the statement already made by him 
did not cover the entire ground. When the 
case goes back to the learned Munsif, as 
directed by the lower appellate Court, it 
will still be open to the plaintiffs to put 
further questions to Niras. As regards the 
second part of the contention, there was no 
absolute refusal by Niras to take the second 
oath. The parties were at variance as to 
whether the plaintiffs in their offer intended 
to put Niras upon bis special oath twice 
over. That matter was adjudicated by the 
Court at the spot against the plaintiffs. It 
cannot be said that the decision of the 
learned Munsif was entirely without sub. 
stance. On a reading of the petition of 
28rd May 1944, either view is possible. The 
Munsif took the view that a special oath 
was necessary to be taken only once in 
Court, and not at the spot. The learned 
Subordinate Judge has taken the other view, 
namely, that the oath bad to be taken 
on both the occasions. As I have held that 
no appeal lies to this Court, I cannot 
interfere with the findings of the learned 
Subordinate Judge, right or wrong. I cannot, 
in the exercise of the revisional jurisdic¬ 
tion of this Court, overrule the conclusions 
of the learned Subordinate Judge. But it 
was argued on behalf of the apx>ellant8. 
petitioners that, assuming that the second 
appeals did not lie, the applications in 
revision are competent, and that the lower 
appellate Court had no jurisdiction to 
remand the case for fresh hearing on a 
fresh opportunity being given to Niras to 
folly carry out hia acceptance of taking the 
special oath offered by the plaintiffs. It is 
argued that Niras did not carry out his 


part of the agreement in full, and, therefore, 
under s. 39, Contract Act, the agreement was 
at an end, and the plaintiffs were, therefore, 
entitled to withdraw the offer. In this con¬ 
nexion, reliance was placed by counsel 
for the petitioners on the cases in 4 Oal. 
252,® 70 I.A. 85=47 C.W.N. 497,® 25 P.ti.T. 14^® 
and 18 P. L. T. 652.^^ All these cases are 
authority for the proposition that, where an 
offer has not been accepted in full, it is 
open to the offeror to regard the agreement 
as at an end, and to claim damages for 
non-performance of the offeree’s part in full. 
But can it be said in this case that the 
offer has not been accepted by Niras? In 
my opinion, as soon as Niras accepted to 
take the special oath, the plaintiffs were 
bound by their offer to abide by his special 
oath. He did take that oath in Court. As 
regards the second oath, the parties were at 
variance as regards the content of the offer. 
The Court of first instance decided in favour 
of the defendants. The lower appellate 
Court has decided in favour of the plaintiffs, 
and directed that the learned Munsif after 
remand will give a fresh opportunity to 
Niras to comply fully with the terms of his 
acceptance of the offer. In this connexion, 
reference may be made to the cases in 18 
AiiL. 46,^® 22 Bom. 281,*® 22 Mad. 234** and 
85 c. w. N. 130.*® These cases are authority 
for the proposition that an offer to be bound 
by the special oath of a particular person 
once accepted by the person concerned being 
a party to the suit cannot be withdrawn 
except on very cogent grounds which, in the 
opinion of the Court, justifies it in exercising 
its discretion not to allow the special oath 
being administered. But it is not open to 
the party to make such an offer, and then 
to withdraw it on frivolous grounds after itj 
has been accepted by the other party. Sucb| 
an offer may be withdrawn so long as it 
has not been accepted by the other party' 

8. ('79) 4 Cal 252, Sooltan Cband t. Sehiller. 

9. (’43) 30 A.I.R. 1943 P.O. 34 : I.L.R. (1943) 2 
Cal. 213 : I.L.R. (1943) Kar.P.C. 30 : 70 I.A. 35: 
206 I.O. 1 : 47 C.W.N. 497 (P.C.), Muralidhar 
Chatterjee v. IntamatioDal Film Co., Ltd. 

10. (’44) 31 A.I.R. 1944 Pat. 3 : 22 Pat. 306 : 
211 I. C. 35 : 25 P. L .T. 14, Sultan Ahmad v. 
Syed Maksad Husain. 

11. (’37) 24 A.I.R. 1937 Pat. 391 : 170 I.C. 316 : 
18 P.L.T. 652, Seoj. o< State v. Bajendra 
Parsad. 

12. (’96) 18 All. 46, Ram Narain Singh y. Baba 
Singh. 

13. (’9B) 22 Bom. 281, Abaji v. Bala. 

14. (’99) 22 Mad. 234, Tboyi Ammal y. Subba- 
ra;a MadaU. 

15. (’31) IB A.I.R. 1931 Cal. 549 : 132 I. O. 6S2 : 
85 C.W.N. 130, Khan Mohmud y. Sjedali. 
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and acted upon. It must, therefore, be held 
that the plaintiflFa were not entitled to with¬ 
draw the offer in the circumstances of the 
present case. 

As regards the contention that judgment 
was not delivered by the learned Munsif in 
open Court after notice to the parties, it is 
enough to point out that that judgment is 
no more in existence, having been set aside 
by the lower appellate Court. The last con¬ 
tention raised on behalf of the petitioners 
was that the suit should not have been dis¬ 
missed in its entirety when the defendants 
did not at any stage claim six dhurs out of 
the disputed lands for themselves, and, 
therefore, the defendants should be taken to 
have admitted the plaintiffs’ claim in respect 
thereof. Mr. Mahabir Prasad on behalf of 
the respondents pointed out that Niras had 
deposed that the disputed land was his; but 
apparently by the “disputed land” he meant 
the land claimed by the defendants. Hence, 
the guit should not have been dismissed in 
respect of the remaining six dhurs. As the 
case is to be decided afresh after remand, 
this aspect will have to be considered by 
the learned Munsif. 

As a result of these considerations, it 
must be held that all the plaintiffs are bound 
by the offer to abide by the special oath of 
Niras, and that there is no error of law or 
of jurisdiction in the judgment of the learn¬ 
ed Subordinate Judge remanding the case 
for a fresh opportunity being given to Niras 
to fulfil his part of the agreement by taking 
the additional oath on the spot, while point¬ 
ing out the limits of the land claimed by 
him out of the disputed land. The second 
appeals are, therefore, dismiss^ d as incom¬ 
petent, and the applications in revision are 
also dismissed on the ground that there is 
no error of jurisdiction in the judgment of 
the lower appellate Court. The respondents, 
opposite-party are entitled to their costs: 
hearing fee three gold mohucs in all the 
cases. 

V'B.B. Appeals dismissed. 

[Case No. 100.] 
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Pazl Ali C. J. and Pande J, 

Mt. Namjhari Kuer and others _ 

Defendants — Appellants 

V. 

Deyanand Singh and others _ 

. 1 Plaintiffs — Respondents. 

Appeal No, 1267 of 1943, Decided on 25th Octo¬ 
ber 1945, from appellate decree of Addl. Dletriot 
Judge, Patna, D/- 3xd September 1949. 


. Detanand Singh A. I. R. 

(a) Second appeal — Mixed questions of fact 
and law. 

The proper appreciation of the material docu¬ 
mentary evidence in the case and the legal effect 
of certain important pieces of evidence and proved 
facts are mixed questions of fact and law which 
are open to reconsideration by the High Court in 
second appeal. [p 2d0 0 I) 

C. P, C_ 

(’44) Chitaley, Ss, 100 and 101, N. 30. 

(b) Hindu law — Partition—Cessor of com- 
mensality is not conclusive proof of partition. 

Cess or of commenaality is not a conclusive proof 
of partition, for a member may become separate Id 
food and residence merely for bis convenience. Bot 
it is an element which may well be considered 
along with other acts and transactions of the 
party concerned. [P 280 0 2] 

(c) Hindu law—Partition—Share member 
in revenue payings estate not merely specilied 
in record of rights but such member also 
recorded to be in separate possession over 
certain plots—This indicates separation. 

It is true that the fact that a member's share in 
a revenue paying estate has been separately defined 
in the colleotorate land registration records and 
the recora of rights^ is by itself not conolasive 
proof of separation bat is only a relevant evideooe 
which may be taken into consideration on the 
question of separation. But where the extent of 
such member’s interest in the estate is not merely 
specified in the record of rights but such member 
is also recorded to be in separate possession over 
certain plots, the entries in the record of rights are 
of considerable importance indicating separation 
in the sense of not only definition of shares bat 
also separate possession. Separate possession over 
properties is a strong piece of evidence to rebut the 
ordinary presumption of joiotoess of Hindu 
family governed by Mitaksbara school of Hindu 
law. [P 2b0 C 2 ; P 281 0 1, 3] 

(d) Admission—Persons jointly interested in 
subject-matter of suit — Admission by one of 
them relating to subject-matter of suit is re« 
ceivable against other. 

When several persons are jointly inter^ted in 
the subjeoi^matter of the suit, an admission of any 
one of these persons is receivable not only against 
himself hot also against the other defendantSt 
whether they be all jointly aumg or sued, provid^ 
that the admission relates to the subject-matter in 
dispute and is made by the defendant in bis char* 
aoter of a person Jointly interested with the party 
against whom the evidence is tendered* The re* 
quirement of the identity in legal interest between 
the Joint owners is of fundamental ixnporiance; 
(’18) 6 A. I. B. 1918 Cal. 971, Hef. [P 282 C 3 ; 

P 283 0 1] 

(e) Hindu law—Partition — Separate mone- 
tary dealings of members of family — Hviden-* 
tiary value. 

Separate monetary dealing of the members of 
the family by itself is. nut a strong evidence of 
separation, lor diffeirent members of the joint 
Hindu lanaiJy may have separate monetary deal¬ 
ings. [P 288 011 

(f) Hindu law—Partition—Separate mess and 
residence—Separate transactions — Exclusive 
possession over part of estate -- Separate 
monetary dealings—Cessation of Joint interest 
may be inferred* 
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Where a member of Hindu family is separate in 
residence and mess from the other members, has 
his separate transaotions, has been in possession of 
some portion of the estate exclnsiveiy and has 
separate funds and monetary dealings from the 
others these reasonably lead to the inference of 
eeesation of joint interest of such member in the 
joint family estate. [P 283 C 2] 

O. P. Das — for Appellants. 

K. Dyal and P. N. Sanyal — for Respondents. 

Pande J. —This in an appeal against the 
decree dated Srd September I943t of the 


Second Additional District Judge, Patna, 
which reversed the decree dated 4th February 
1942 of the Subordinate Judge, Third Court, 
Patna. The suit relates to a dispute regard¬ 
ing certain properties of a Hindu family 
governed by the Mitaksbara school of Hindn 
law. The pedigree given below indicates the 
relations between the parties and other des¬ 
cendants of the common ancestor, Ujiar 
Mahton. 


UJIAR MAHTON 

I 


I 

Lakpat Mahton 


I 

Bamnarain 

Mahton 


I 

Jagatnarain 

Mahton 

Raja Prasad, deft. 5. 


Rampati Mahton 

Cbanderdip Mahton 
s Sunderbaso Euer 

I 


I 

Bagho Mahton. 


i 

Mlsri Singh 

Bameswar Singh 
(minor) !• 


Sabedar Singh, deft. 4. 


Ganpat Mahton 

Fouzdar Mahton 
= Samunder Euer 


1 


Mithla Mahton. 


I 

Kedarnath Singh 


Dayanand Singh, plff. 2. 


Sachidaoand Singh, pld. 3, 


I 


Bamjbari Euer, deft. 1. 


SoDjhari Euer, deft. 2. 


I 

Sonkali Euer, deft. 3, 


The plaintiffs in the suit are descendants 
of Lakpat Mahton, one of the three sons of 
Ujiar Mahton. The defendants are daughters 
of Fauzdar Mahton. grandson of Ujiar by 
his third son Ganpat Mahton. Fouzdar died 
in the year 1926 leaving behind him his 
widow Mt. Samundar Kuer and three 
daughters who are defendants in the suit. On 
the death of Fouzdar Mahton a dispute arose 
between the sons and grandsons of Lakpat 
Mahton on one side and Mt. Samunder Kuer, 
widow of Fouzdar, on the other, in land regis- 
tration proceedings for the mutation of names 
in place of the deceased proprietor Fouzdar 
Mahton in respect of certain revenue paying 
estates which were recorded in the names of 
Lakpat’s descendants and Fouzdar Mahton 
having certain separate shares. Mt. Samun¬ 
der Kuer claimed to be mutated in the place 
of her husband on the ground of separation 
of her husband from the joint family. Lak- 
pat’s eons and grandsons claimed mutation 
on the allegation that Fouzdar died in state 
of jointness with them and so bis interest in 
those estates devolved upon them by sarvl. 
yorship. Mt. Samunder Kuer's claim was 
allowed and her name was mutated in the 
place of her husband. Lakpat’s descendants 
then instituted a suit for a declaration that 
they were entitled to the estate of Fouzdar 
by tight of survivorship and for conhrma- 
of possession and in the alternative for 


recovery of possession of three zamindari 
properties in respect of which Mt. Samunder 
Kuer’s name had been mutated. This suit 
was instituted in the year 1927. During the 
pendency of the suit Mt. Samunder Kuer 
died and in her place Fouzdar's three 
daughters, defendants 1 to 3, were substitu¬ 
ted. Ultimately the suit was compromised by 
which the plaintiffs in the suit recognised 
absolute right of the daughters to their 
father’s interest in the properties. Karnes- 
war Singh, plaintiff 1, was minor at the 
time and in the suit he was represented by 
his grand-uncle Jagatnarain Mabto who, it 
appears, was the eldest member of the 
family consisting of Lakpat Mabton's des¬ 
cendants who are admittedly joint. Jagat¬ 
narain signed the compromise petition for 
himself as well as for Rameswar Singh, 
minor os his guardian. Kedarnatb Singh, 
another plaintiff in the suit, did not sign the 
petition by bis own pen and bis signature 
was made per pen of Misri Smgb. Plaintiffs 
2 and 8, sons of Kedar were born after the 
said compromise. In the year 1938 Karnes- 
war Singh and Kedar’s two sons, plaintiffs 1 
to 8, instituted a suit for setting aside the 
compromise mainly on the ground that the 
provisions of R. 7 of o. 82. Civil P C.. had 
not been complied with. Kedarnatb Singh’s 
son also alleged that their father was not a 
party to the compromise. The principal de- 
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fendanta in the suit were daughters of Fouz- 
dar Mahton and the adult members of the 
family in Lak pat’s branch who had entered 
into the compromise were impleaded as de¬ 
fendants second party. It may be mentioned 
here that Kedarnath Singh died sometime 
between the compromise of the suit and the 
institution of the suit of 1938. In that suit 
defendants second party did not enter ap- 
X)earance and the contest was between plain, 
tiffs 1 to 3 on one aide and defendants 1 to 3 
on the other. The suit was decreed. There, 
after on an application by the decree.holders 
in that suit the original suit which had been 
instituted in the year 1927 by the descen¬ 
dants of Lakhpat Mahton against Mt. Samun- 
der Kuer was re-opened for hearing between 
the parties. The main issues in the suit 
framed by the trial Court were: (2) Was 
Fouzdar separate from the plaintiffs as al- 
leged in the written statement ? (S) Have 
the plaintiffs their alleged title to the pro. 
perties in suit ? 

Both parties produced a large number of 
documents and examined witnesses in proof 
of their respective case of jointness or sepa- 
ration. The learned Subordinate Judge on 
a careful review of documentary and oral 
evidence came to the conclusion that Fouj- 
dar was separate from the plaintiffs. On 
this finding the trial Court dismissed the 
suit. An appeal against the said decree was 
heard by the Second Additional District 
Judge. This officer came to a different con. 
elusion and reversed the decree passed by 
the trial Court, hence this second appeal. 
Before proceeding to consider the appeal on 
its merits, it seems necessary to consider in 
the first instance the contention raised by 
Mr. Sarju Prasad for the respondents that 
the question whether a Hindu family is 
joint or separate is generally a question of 
fact and the finding of the appellate Court 
below on the x>offit is not open to re-consi¬ 
deration by the High Court in second ap¬ 
peal. After hearing the arguments of the 
learned advocates of both sides and on 
examining the evidence which was referred 
to in the course of argument we have come 
to the conclusion that the learned Additional 
District Judge fell into an error in the pro. 
per appreciation of some of the material 
documentary evidence in the case as well 
as in regard to the legal effect of certain 
important pieces of evidence and proved 
facts. These are mixed questions of fact and 
law which are certainly open to reconsi¬ 
deration by the High Court in second ap. 
peal 


The main question for determination that 
arises in this appeal is whether Foujdar 
Mahton was separate from the family. It is 
not a case of partition by metes and bounds, 
nor there is any written instrument in proof 
of the alleged separation of Foujdar. In 
fact the evidence clearly shows that some 
of the properties are still held jointly. It is 
really a case of separation by cessation of 
joint interest indicating intention of the 
parties to separate. Such intention is to be 
inferred by acts and conduct of the parties. 
It is an undisputed fact in the case that 
Foujdar had a separate residential house 
and he was separate in mess from the mem. 
bers of Lakpat branch. Cessor of common, 
sality is not a conclusive proof of partition, 
for a member may become separate in food 
and residence merely for his convenience. 
But it is an element which may well he 
considered along with other acts and trans- 
actions of the party concerned. It is also 
an undisputed fact in the case that in res. 
pect of revenue paying estate held by the 
descendants of Ujiar Mahton, Foujdar's 
share in respect of each of them, or mosti 
of them, had been separately defined in thef 
collectorate land registration records. It isj 
also an admitted fact that in the sarveyf 
record of rights, khewats and khatians, 
Foujdar’s share in the joint family propertied 
has been separately specified. This by its^ 
is not conclusive proof of separation bat iti 
is a relevant evidence which enters into 
consideration on the question at issue. The 
inference from such records may be weak 
or strong according to circumstances. Ih 
47 I. A. 67' Lord Shaw who delivered the 

judgment of the Board observed: 

“Records of that character take their place as 
part of the evidence in the case. They do no more. 
Their importance may vary with circumstances, 
and it is not any part of the law of India tlwt 
they are by themselves oonolusive evidence of the 
facts which they pnrport to record. It 
out that they are in accord with the general bulk 
of the evidence in the case; they may snpply 
in it; and they may, in short, form a not nnitt^^' 
tant part of the testimony as to fact which to 
available. But to give them any higher w^ht 
than that nught open the way for much injuMoe, 
and afiord temptation to the manipulation of ^ 
cords, or even of the materials for the first en^* 
His Lordship also accorded approval of 
the Board to the pronouncement of Sir Joho 

Edge in 18 ABIi. 176*: , _„i 

“A definition of shares in revenue 
papers affords by itself but a very slight in^oation 
of an actual separation in a Hindu fanuly. 

1. (’20) 7 AXRri92b P.O. 46:43 All 868 :2S 0.0. 

1: 47 I.A. 57 (P.O.), Nageahwar v. 

2. (’96) 18 All. 176, Gajendar Smgh v. SJarua* 

Singh. 
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If the evidence consisted merely of cessor 
of commensality in residence and food and 
definition of shares in revenue papers and 
record of rights in the case, I should have 
little hesitation in accepting the conclusion 
of the learned Additional District Judge, for 
the evidentiary value of such entries is very 
slight to establish separation. But it appears 
that the extent of Foujdar’s interest in the 
lands is not merely specified but in a num¬ 
ber of record of rights he is recorded to be 
in separate possession over certain plots, 
while members of other branches are re- 
corded to be in the possession of other plots 
in the holding. Description of boundaries 
also indicates separate possession over cer. 
tain plots of members of different branches 
of the family. There are several such in- 
stances. The learned Subordinate Judge has 
referred to this class of evidence in his 
judgment in detail. I do not consider it 
necessary to refer to all such instances. It 
will be sufficient to refer to some of the in- 
stances which definitely indicate separate 
possession of Foujdar Mahto as also of the 
members of Lakpat’s branch. In Ex. B (18) 
which is a survey khatian of khata no. 123 
the holding is recorded in the name of 
Lakpat Mahto, Lakpat’s father Ujiar 
Mahto and Foujdar Mahto, but the trees 
standing on this holding are all en- 
tered in the possession of Lakpat Mahto. 
This entry is wholly inconsistent with the 
theory of jointness of Foujdar with Lakpat 
Mahto and his descendants. Exhibit B (3) 
which relates to bakasht land bearing khata 
No. 893, possession of members of each of 
the three branches is recorded over different 
plots comprised within the holding. The 
plots in the holding bearing khata No. 920 
are entered in the possession of Chanderdip’s 
two sons Bagbo and Mithila and three 
other plots are entered in the possession of 
Foujdar Mahto and one in the possession of 
Lakpat Mahto. Exhibit B (5) shows that out 
of the bakasht bearing khata No. 241 two 
plots are entered in separate x>os3e3sion of 
Bagbo and Mithila, four other plots in the 
possession of Foujdar Mahto, throe other 
plots in the possession of Bamnarain Mahto, 
Lakpat’s son, and the remaining other plots 
are entered in the joint possession of all the 
descendants of Ujiar Mahto. There are 
several such entries and it seems unneces¬ 
sary to multiply such instances. The learn¬ 
ed Subordinate Judge has further shown 
that in the boundaries of certain plots in 
p(M8^ion of Lakpat’s branch Foujdar’s 
name appears while in the boundaries of 
1946 P/36 & 37 


other plots in possession of Foujdar the 
names of Jagatnarain or other members of 
Lakpat’s branch appear. Besidential houses 
are also recorded in the name of members of 
different branches separately. The plot num- 
ber of the residential houses so recorded are 
specified in the judgment of the learned Sub¬ 
ordinate Judge. Therefore, here the entries 
in the record of rights are of considerable 
importance indicating separation in the sense 
of not only definition of shares but also 
separate possession. Mr. Sarju Prasad reali¬ 
sing the weight of this evidence contended 
that different members of the family may 
be holding some lands separately for their 
convenience. But it is not the plaintiffs’ 
case that some lands had been allotted to 
members of different branches of the family 
to enable them to meet their expenses. The 
plaintiffs’ case in the pleadings as well as 
in the evidence has been that all the pro- 
perties are held jointly by the descendants 
of the three sons of Ujiar Mahto. Separate 
possession over properties is a strong piece 
of evidence to rebut the ordinary presump¬ 
tion of jointness of a Hindu family govern¬ 
ed by Hitaksbara school of Hindu law. 

There is another important piece of docu¬ 
ment which definitely goes against the plain¬ 
tiffs’ case of jointness of the descendants of 
all the three sons of Ujiar Mahto. This is 
Ex. H. It appears that Bampati Mahto died 
leaving behind him bis w’idow Mt. Sunder- 
baso Kuer and two sons Ragho Mahto and 
Mithila Mahto. Ragho and Mithila prede¬ 
ceased their mother. On their death Lakpat’s 
sons and grandsons and Foujdar Mahto 
applied for mutation of their names in res¬ 
pect of the share entered in the name of 
Ragho and Mithila in the land registra¬ 
tion records of revenue paying estate. Mt. 
Sunderbaso Kuer objected and asked for 
mutation of her name in respect of her 
sons’ share in the estates. This was in the 
year 1919. Eventually the matter was settled 
by compromise and Mt. Sunderbaso Kuer’s 
name was entered in place of her sons’ in 
respect of touzi Nos. 5023 and 5174. The com- 
promise petition (ex. h) is signed by each of 
the adult member of the family per bis own 
pen. The statements contained in para. 1 
of this petition are clear declaration of 
the fact that the petitioners and objector 
in the land registration proceedings were 
near agnates and had been living separate 
and that Mt. Sunderbaso was in separate 
possession of ber sons’ separate interest in 
the properties. The petition then proceeded 
to state that as Sunderbaso bad no issue 
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left, she agreed that she would not make 
any alienation, or create encumbrance on 
the properties. The learned Additional Dis¬ 
trict Judge appears to have attached rather 
undue weight to this part of the statement 
in the petition and has failed to appreciate 
the significance of the declaration regarding 
separation in the very first paragraph of the 
I>etition. In my opinion, this document 
clearly goes against the plaintiffs’ case that 
all the descendants of Ujiar Mahto were 
living joint. 

It has already been stated that all the 
adult members of Lakpat’s branch by the 
compromise in the suit of 1927 clearly re¬ 
cognised the absolute right of Foujdar’s 
daughters to his estate. It seems hardly 
likely that Jagatnarain and other descen- 
dante of Lakpat should have agreed to such 
terms, particularly when by the compromise 
they got nothing out of the Foujdar’s estate, 
had Foujdar not been actually separate 
from the descendants of Lakpat Mahto. 
There are a number of documents of the 
period subsequent to the compromise which 
show clearly that the defendants in the suit, 
I mean Foujdar’s daughters, have been in 
separate possession of the properties, zamin- 
dari and kasht lands, of their father. There 
are also some documents which contain 
clear statement to the effect that Foujdar 
was separate from the members of Lakpat’s 
branch. The most important of such docu¬ 
ments are Exs. N and N (l). Exhibit N is a 
deposition of Jagatnarain, the eldest mem¬ 
ber in Lakpat’s branch in a suit in which 
Foujdar’a daughters and Lakpat’s descen¬ 
dants were opposing parties. Jagatnarain 
stated: "My business was separate from his 
(Foujdar). I became the karta of my family 
. after the death of Bamnarain (his brother). 
Foujdar Singh was karta of his family." 
Exhibit N (l) is deposition of Baja Prasad 
Singh who was defendant 5 in the suit and 
subsequently got himself transposed to the 
category of the plaintiffs in the present suit. 
In that deposition also Baja admitted that 
Foujdar was separate from them. There is 
another document Ex. G (l) which is a 
plaint of a suit instituted by Jagatnarain 
and other members of Lakpat’s branch 
against the defendants for contribution. In 
that suit also there is a clear statement to 
the effect that Foujdar was separate from 
them. 

There is another document (Ex. o) which 
is written statement by Jagatnarain and 
other members of Lakpat’s branch in a suit 
for rent instituted by Foujdar’s daughters 


against them. This document also contains 
similar statement. The learned Additional 
District Judge seems to be of the view that 
the admissions contained in these documents 
were not of any importance as they were 
made subsequent to the said compromise 
and that the interest of the adult members 
who made such admissions were adverse to 
the minors who got the compromise set 
aside. There is absolutely nothing in the 
evidence to show that the interests of the 
adult members of the family in the joint 
family estate of Lakpat’s branch was in any 
way adverse to that of their sons and grand, 
sons. It is not disputed that they are all 
jointly interested in the subject-matter of 
the suit. The fact that by the compromise 
the adult members acknowledged the rights 
of the daughters to the property of Foujdar 
cannot, in my opinion, be regarded as an 
act of the adults adverse to the interest of 
the minor. It is to be noted that the 
adult members had instituted the suit in 
1927 and it was only when the suit was 
about to be taken up for hearing that 
the compromise was effected in the year 
1980, after three years. The adult members 
apparently compromised the suit because of 
the reality of the rights of the daughters and 
the compromise was a mere acknowledg- 
ment of the said rights. The compromise 
decree has been set aside not on the ground 
of fraud or of dishonesty of the adult mem¬ 
bers of the family in entering into the 
compromise but simply on the ground of 
omission of a certain legal formality. It is 
true that Kedar Singh himself did not sign 
the compromise x>etition but be never in bis 
life time challenged bis assent to the oom- 
promise. I can see no circumstance to give 
any indication that the adult members in 
entering into the 'compromise had in sny 
way acted adversely to the interest of the 
only minor Bameswar Singh, existing at the 
time. Eameswar’s own father Miari Singh 
himself signed the petition of compromiM 
for himself as well as for Kedar and so did 
the other adult members of the family. The 
principle is that when several persons are 
jointly interested in the subjeot.matter of 
the suit, an admission of any one of these 
persons is receivable not only against him* 
self but also against the other defendants, 
whether they be all jointly suing or 
provided that the admission relates to the 
subject-matter in dispute and be made by 
the defendant in his character of a perton 
jointly interested with the party aga^* 
whom the evidence is tendered. The require* 
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ment of the identity in legal interest be¬ 
tween the joint owners is of fundamental 
importance; 45 Cal. 159.^ I have already 
observed above that Jagatnarain, Raja, 
Subedar were all jointly interested in the 
properties in suit along with their sons and 
grandsons. In fact Raja and Subedar have 
been transposed to the category of the plain¬ 
tiffs in the' suit along with their sons or 
grandsons. In my opinion, the admissions 
in the document referred to and several 
other documents referred to in detail in the 
judgment of the learned Subordinate Judge 
are clear acknowledgment of the fact of 
Foujdar’s separation from the descendants 
of Lakpat. The admissions are without any 
qualification. The statement of Jagatnarain, 
which I have quoted above, is a clear ad¬ 
mission of the fact that Foujdar had been 
living separate from the members of Lak- 
pat’s branch who constituted a joint family. 

The sale-deed (Ex. l-D) dated I8th June 
1921, shows that certain properties were pur. 
chased by Misri and Foujdar and in that 
deed it was stated that each had moiety ( sic ) 
interest in the property. It is said that this 
purchase was made in their names because 
Jagatnarain was involved in certain litiga- 
tion of financial liability. That may be an 
explanation for the transaction in the name 
of other members of the family than Jagat¬ 
narain. But the specification of share of 
Foujdar and Misri half and half is inconsist¬ 
ent with its being a joint family transaction. 
The learned Subordinate Judge has referred 
to a number of mortgage bonds and usufruc¬ 
tuary bonds of the period 1911 to 1927. Some 
of these bonds are in favour of members of 
Lakpat’s branch and some in favour of 
Foujdar Mahto. The bonds in favour of 
Foujdar are attested by one or more mem¬ 
bers of Lakpat’s branch, while those in 
favour of members of Lakpat's branch are 
attested by Foujdar. Separate bonds so at¬ 
tested in the names of members of two 
branches of the family give indication of 
separate monetary dealings of the members 
of each branch of the family. This, by itself, 
is not a strong evidence of separation, for 
different members of the joint Hindu family 
may have separate monetary dealings, but 
it certainly indicates that Foujdar had a 
separate fund. It seems unnecessary to refer 
to any further evidence in proof of Fouj¬ 
dar’s separation. A number of documenU 
have been referred to in some detail in 
the lengthy judgment of both the trial 

3. (>ie) 6 A. 1. B. 1918 Cal. 971: 45 Cal. 159 : 41 
1. 0.116, Ambar Ali v. Lutfeali. 


and the appellate Courts. The learned Ad¬ 
ditional District Judge appears to have 
examined the evidence from the point of 
partition of the joint family properties by 
metes and bounds. He went to the length 
of preparing a schedule of all the lands en¬ 
tered in separate possession of the members 
of the different branches in the record of 
rights and in view of inequality in areas in 
the possession of the merabei-s of each 
branch he seems to have inferred that they 
could not have separated. I am afraid the 
learned Additional District Judge fell into 
an error in his decision as he approached 
the case from a wrong point of view. The 
learned Subordinate Judge, on the other 
hand, appears to have approached the ques¬ 
tion of separation from the point of cessa¬ 
tion of joint interest with intention to sepa¬ 
rate. This, in my opinion, was the right 
approach to the case, for, it is not a case of 
partition by metes and bounds. On a care¬ 
ful examination of the documentary and 
oral evidence tbs learned Subordinate Judge 
arrived at the conclusion that Foujdar was 
separate in residence and mess from the 
plaintiffs, he had his separate transactions, 
bad been in possession of some fields exclu-, 
sively and had separate funds from the 
plaintiffs. The above findings are, in ray 
opinion, amply supported by the evidence 
on the record. These findings reasonably 
lead to the inference of cessation of joint 
interest of Foujdar in the joint family estate. 

I would, therefore, allow the appeal and 
set aside the decree of the appellate Court 
and restore the decree of the original Court. 
Respondents i to 3 shall get their costs of 
the appeal. 

Fazl Ali C. J. — I agree. This Court 
cannot interfere with findings of fact in a 
second appeal unless they are vitiated by 
an error of law. In this case the crucial 
finding arrived at by the Court below does, 
in my opinion, appear to be vitiated by 
errors of law. One of these consists in not 
considering the true effect of Exs. N and 
N (i) on the ground that these documents 
came into existence after the compromise in 
the suit of 1927 and also in not taking into 
consideration the conduct of the adult male 
members in entering into the compromise. 
The question which we had therefore to 
consider was whether this case should be 
remanded or this Court should arrive at its 
own findings upon the materials on the re. 
cord. As this litigation has been continuing 
for a long time, we came to the conclusion 
that it would be subjecting the parties to 
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unnecessary harassment by remanding the 
case to the appellate Court for re-considera- 
tion of the evidence and in this light we 
have examined the evidence and I have no 
hesitation in agreeing with the conclusions 
arrived at by my learned brother. 

d.s./d.h. Appeal allowed. 
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Bhola Mahton and others—Plaintiffs 

— Appellants 

V. 

Mt. Kuer Dei Kuer and others — 

Defendants — Respondents. 

Letters Patent Appeal Ko. 26 of 1944» Decid¬ 
ed on Stb December 1945, from decision of 
Beuben J., D/- 21st August 1944. 

(a) Bihar Tenancy Act (8 [VIII] of 1885 as 
amended in 1939), S» 162A, Proviso 2—Scope 
_Sale of portion of plot comprised in a hold¬ 
ing after amendment, does not convey interest 
to purchaser. 

Proviso 2 to Section 162A, which is inserted by 
amendment in 1939 applies to sales which had 
yet to be effected when the amending Act came 
into force, although the proclamation of sale may 
have been issued before the section was amended. 
Hence a sale of a portion of a plot comprised in a 
bolding after the amendment of the section does 
not convey any title to the auction^purchaser. 

[P 285 C 1, 2] 

(b) Bihar Tenancy Act (8 [VIII] of 1885), S. 65 
_Portion of plot in holding purchased by land¬ 
lord in execution of rent decree—Usufructuary 
mortgagee from tenant in possession of plot, 
in bis suit for setting aside sale and confirma¬ 
tion of his possession, held could be allowed 
to redeem charge of landlord purchaser. 

In execution of a rent decree a portion of a 
plot comprised in a holding was purchased by the 
landlord. This portion was in possession of a usu¬ 
fructuary mortgagee from the raiyat, under an 
ijara. The mortgagee thereupon ^ed a soit to 
set aside the sale and for confirmation of his pos¬ 
session and for. a consequential relief that the 
landlord auction-purchaser bad no right to actual 
possession. The trial Court set aside the sale on 
the ground that the same was invalid by reason of 
the provisions of S. 162A. On appeal the appellate 
Court allowed the mortgagee-plaintiff to redeem 
the charge of the landlord as the plaintiff was 
willing to do so : 

Held that the order of the appellate Court 
directing the plaintiff to redeem the landlord auc¬ 
tion-purchaser by paying up the charges acquired 
by the latter in execution of the rent decree was 
correct : ('39) 26 A. I. R. 1939 Pat. 339 (P.B.), 
Hel. on. [P 285 C 2] 

Rai T. N. Sahay — for Appellants. 

Oohhulaficind Prasad — for Respondents. 

Manohar Lall J. —^This is an appeal 
from a decision of a learned Single Judge 
of this Court who has reversed the decision 
of the learned District Judge in the follow¬ 


ing circumstances : The property of the 
tenant was put up to sale in 1939. The pro¬ 
ceedings in execution of three rent decrees' 
started in that year but the exact date is 
not clear from the record, but it is clear 
that the sale proclamation was issued on 
9tb March 1939. The actual sale was held 
on 17th May 1939. In that sale .82 acres of 
land forming a portion of Plot No. 869 ap¬ 
pertaining to Kbata No. 89 in village 
Pachaura was purchased jointly by three 
decree-holders. The delivery of i)ossession 
was effected on llth January 1910. It should 
be observed that between the date of the 
sale proclamation and the date of sale 
the Bihar Tenancy Act was amended on 
26th April 1939 by which a new provision 
was inserted in the Act by S. 162A which 
expressly authorises the sale of a portion 
of a holding in circumstances prescribed in 
the section, but it was also enacted by pro- 
viso 2 that nothing in this section shall be 
deemed to authorise the sale of a portion of 
a plot comprised in a holding. Before the 
rent decrees were obtained the raiyats had 
executed an igara on 15th January 1919 of 
the holding including the plot in question in 
favour of the plaintiffs who were in posses¬ 
sion as such. Another fact that requires to 
be stated is that the plaintiffs have also ac¬ 
quired milkiat and tenancy rights of the 
tenant judgment-debtors by two sale-deeds 
dated 25th August 1939 and 7th October 
1939. The plaintiffs, therefore, have two 
capacities, one as ijaradars and the other 
as transferees from the tenants. But, in the 
meantime, as 1 have already stated, the 
sale took place by which the landlords be¬ 
came the auction-purchasers of a portion of 
the plot on l7th May 1939. 

Accordingly the plaintiffs instituted the 
suit giving rise to this appeal for setting 
aside the sale which was held on 17th May 
1939 on the ground that it was obtained by 
means of fraud perpetrated on the Court or 
against the tenants and also for a declara¬ 
tion that the sale had merely the effect of 
conveying the right, title and interest of tte 
judgment-debtors and for a consequential 
relief that the landlord auction-purchaser 
had no right to skctual possession. They also 
sought for a confirmation of their possessioJ^ 

The learned Munsif held that he could 
not discover any fraud in the rent 
which were put in execution, but he held 
that the proviso to s. 162 A, B^ar Tena^ 
Act, invalidated the sale and themfore wfl 
sale must be set aside. Against this decifflpB 
there was an appeal to the learned Distno 
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Judge who relying upon the decision of this 
Court in 1939 P. W. N. 623^ came to the con¬ 
clusion that as the plaintiffs were willing to 
redeem the charge of the landlord, they 
should be allowed to do so and passed a 
decree in these terms: 

**Iii these oircumstances the decree of the lower 
Court will be set aside and in substitution a decree 
lor redemption will be passed on the following 
terms : An account will be prepared as follows for 
the purpose of asoettaining the amount payable to 
the present appellant* They will be entitled to the 
total amount due under the three execution cases 
up to the date of sale (17th May 1939) — If the 
plaintiffs pay the total of these amounts by 31st 
January 1943 the appellant will be required to 
hand over the title deed, i. e., the sale certificate 
and to convey the property to the respondents and 
to give possession to the respondents (the respon¬ 
dents bearing the cost of the sale^deed)* If pay¬ 
ment Lfi not made as aforesaid, the plaintiffs* right 
to redeem will be ertingaished/* 

It was assumed that the sale was a valid 
Bale. Against this decision, there was an 
appeal to the learned single Judge of this 
Court who on Slst August 1944 came to the 
conclusion that the sale of 17 th May 1939 
had the effect of a rent sale and that even 
if the purchaser had not taken any action to 
annul the encumbrances he would take 
priority over the usufructuary mortgage 
bond of the plaintiffs and the plaintiffs are 
not entitled to khas possession. The learned 
Judge in this Court took the view that the 
learned District Judge was wrong in grant¬ 
ing the relief of redemption to the plaintiffs 
when they had not sought for that relief in 
the plaint. There was no appeal by the 
plaintiffs who thus accepted the position 
that the sale was valid. In appeal it is 
argued before us that the learned Judge of 
this Court was wrong in reversing the deci¬ 
sion of the learned District Judge. In my 
opinion upon a plain reading of S- 162A, Bihar 
Tenancy Act, it is clear that a portion of a 
plot comprised in a holding cannot be sold. 
The language of the section is clear and 
plain and indeed the learned advocate for 
the respondent was not in a position to sup¬ 
port the judgment of the learned Judge of 
this Court upon this question. It must, there¬ 
fore, be held that the sale of a portion of 
Plot 869 on 17th May 1939 did not convey 
any interest to the landlord auction-pur¬ 
chaser. The learned advocate, for the res¬ 
pondent, however, argued that as in this 
case the sale proclamation had already 
been issued on 9th March 1989, that is to say, 
before the amending Act came into opera. 

iTm) 26^. I. R. 1939 Pat. 339 : 18 Pat. 676 : 

162 I.O. 678 : 1989 P.W.N. 523 (F. B.), Mahadeo 
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tion, it must be held that the sale of a por¬ 
tion of the plot which took place on I7th 
May 1939 was perfectly valid, Ido not agree 
with this contention. The amending Act 
will operate and apply to those sales which 
had yet to be effected. Here, as I have 
already stated, the sale actually took place 
on 17th May 1939. \Vhen that date was 
reached, the executing Court should have 
stayed its hands and refused to sell a por¬ 
tion of the plot as has been expressly enjoined 
by the Legislature. But the order passed by 
the learned District Judge appears to be 
correct as there was no appeal by the plain¬ 
tiffs against bis decision. In following the 
Full Bench decision of this Court, 1939 
P. w. N. 523,* he has directed correctly that 
the plaintiffs will redeem the landloi’d 
auction-purchaser by paying up the charges 
acquired by the auction-purchaser in execu¬ 
tion of the decree for rent. 

The result is that the appeal is allowed 
and the decision of the learned single Judge 
of this Court is set aside and the decision of 
the learned District Judge is restored. The 
appellant is entitled to his costs in this 
Court and the costs incurred before the 
learned District Judge. 

Fazl Ali C. J. — I agree. 

N.S./d.h. Appeal allowed. 
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Criminal Ucvn« No. 1241 of 1945, Decided on 
30tb October 1945, from order of Addi. Sessions 
Judge, Bbagalpur, D/- 5th September 1945* 

(a) Bihar Cotton Cloth and Yarn Dealers 
(Licensing and Control) Order (1944), Cls. 3 and 
9 — Prosecution for contravention of — Sanc¬ 
tion of Provincial Government is not neces^ 
sary. 

No sanction of Provincial Government is neces¬ 
sary for prosecution for contravention of Cl. 3 : 
(•46) 32 A. I. R. 1945 Pat. 477, Foil. [P 287 C 2] 

As regards prosecution for contravention of C). 9, 
the considerations which apx))7 to a prosecution 
under Clause B, do not apply to one under Cl. 9. 
Clause 9 refers to orders and directions of a 
different kind and authority from the orders men¬ 
tioned in Cl. 19, Cotton Cloth and Yarn (Control) 
Order (1943) made by the Central Government 
and they do not cover the same ground. Henae no 
sanction of tbe Provincial Government is necessary 
for a prosecution for contravention of Cl. 9. 

[P 288 C 2J 

(b) Defence of India Rules (1939), R. 119 
Order of Cloth Controller under Bibar Cotton 
Cloth and Yam Dealers(Licenstng and Control) 
Order (1944)—Rule does not apply. 
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Kule 119, Defence of India Rules, does not 
apply to an order or direction issued by the Cloth 
Controller by virtue of the authority given to him 
by the Bibar Cotton Cloth and Yarn Dealers 
(Licensing and Control) Order. The reason is that 
the order or direction made by the Cloth Controller 
is not an order made in pursuance of the Defence 
of India Kales but is an order made by virtue of 
authority given to him by the Bibar Cotton Cloth 
and Yarn Dealers (Licensing and Control) Order. 

[P 289 C 1] 

(c) Bihar Cotton Cloth and Yarn Dealers 
(Licensing and Control) Order (1944) — Cloth 
Controller has power to issue direction to exhi* 
bit correct account ol stock on notice board. 

The Cloth Controller bad issued a notification 
directing all wholesale dealers to exhibit on a 
notice board from day to day at each of their res* 
peotive shops or places of business a correct account 
of the respective stocks of cloth, yarn and standard 
cloth: 

Held that the terms of cl. (a) of sub-r. (2) of 
K. 81, Defence of India Rules, were wide enough 
to cover directions of such a nature. The Provin* 
cial Government could authorise the Cloth Con* 
troller to give such directions to licensees as might 
be necessary for the purpose of the Bihar Cotton 
Cloth and Yarn Dealers (Licensing and Control) 
Order. The direction issued by the Cloth Con¬ 
troller was not illegal. CP 290 C 1] 

(d) Bihar Cotton Cloth and Yarn Dealers 
(Licensing and Control) Order (1944), Cl. 3 — 

Charge defective_Accused knowing case he 

bad to meet with — No prejudice caused — 
Trial not vitiated. 

A person was prosecuted for contravening the 
provisions of Cl. 8, Bihar Cotton Cloth and Yarn 
Dealers (Licensing and Control) Order. The charge 
framed, however, mentioned that the person con¬ 
travened the provisions of Cl. 3 by not maintaining 
the registers of daily transactions. He had main¬ 
tained the registers bat not correctly in accordance 
with the conditions of his licence : 

Held that the defect in the charge was of a very 
minor nature and bad not in any way caused pre¬ 
judice to the accused. The accused knew full well 
the case he bad to meet, namely, that the registers 
were incorrectly prepared so that stock in band 
was much in excess of the stock actually shown in 
the registers and the trial was not, therefore, 
vitiated. [P 291 C 2; P 292 C 1] 

Nageshwar Prasad, G. P. Das and S. C, 
Mtikherji — for Petitioner. 

Oopal Prasad — for the Crown. 

Order —The petitioner Gogan Ram has 
been found guilty of contravening the pro. 
visions of els. 3 and 9, Bihar Cotton Cloth 
and Yarn Dealers (Licensing and Control) 
Order, 1944 (hereinafter called the Provin¬ 
cial Control Order for the sake of brevity), 
and has been sentenced to rigorous impri¬ 
sonment for six months on each count 
under R. 81 (4), Defence of India Rules, by 
the learned Magistrate exercising first class 
powers at Bhagalpur, which conviction and 
sentence have been upheld on appeal by the 
learned Additional Sessions Judge of Bha¬ 
galpur. Several questions of law and fact 


have been raised on behalf of the petitioner 
and it is necessary to state the facts of the 
prosecution case against the petitioner. 

The x>3titionor appears to be the proprie. 
tor of a firm, known as Messrs. Gogan Ram 
Baijnath, dealing in cloth at Bhagalpur. 
Licenses had been issued to the firm under 
the Provincial Control Order, and it appears 
that the firm has two godowns besides a 
shop. There was a charge against the peti- 
tioner that ha was keeping a godown at 
premises other than those mentioned in 
the license. This charge was found to be not 
tenable, and does not arise for consideration 
now. On 4tb September 1944, on a certain 
confidential report received by the District 
Inspector of Cloth, a raid was made on the 
shop and godowns of the petitioner. The 
raiding party consisted of the District Cloth 
Inspector, other Cloth Inspectors, the Sub.di. 
visional Magistrate and a Sub-Deputy Magis¬ 
trate. Some of the members of tbe raiding 
party went to the shop of tbe petitioner and 
others went to the two godowns. Three lists 
were prepared of the actual stock in tbe 
two godowns and at tbe shop. The petitioner 
produced four registers as also other papers. 
As per condition No. 2 of Part I of the 
license, a register of daily transaction has 
to be maintained by wholesale and retail 
dealers, in the form mentioned in condition 
No. 2, separately for (a) dhotis and sariSt 
(b) cloth normally sold by yardage, (c) other 
material sold, e. g., chaddars, towels, etc., 
and (d) yarn by counts in weight. The four 
registers, which were produced by tbe peti¬ 
tioner, related to the aforesaid four descrip, 
tions of cloth and yarn. The prosecution 
case is that the stock which was actually 
found in the shop and the two godowns did 
not tally with the stock as shown in the 
four registers mentioned above. Details of 
the discrepancies have been given in the 
judgments of the Courts below and I need 
not repeat those details. It is sufficient to 
state that except as regards cloth sold by 
yardage, the actual stock was found much 
in excess of the stock as shown in the regis* 
ters in respect of (a) dhotis and saris', (b) 
towels, chaddars, etc., and (c) yarn. The 
prosecution case, therefore, is that the peti¬ 
tioner has contravened the provisions of 
cl. 3, Provincial Control Order, which 
states that no person shall carry on business 
as a dealer except under and in accordance 
with the terms and conditions of a licence 
in Form B issued by the Licensing Author¬ 
ity under the order. The gravamen of th® 
charge against the petitioner on tb® fi*®* 
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count is that though he carried on business 
under a licence, he did not comply with the 
terms and conditions of the licence, inas¬ 
much as he had not correctly maintained 
a register of daily transactions as required 
by condition 2 of Part l of the Licence in Form 
B. The charge on the second count arises 
in the following way. When the shop and go- 
downs of the petitioners were raided on 4th 
September 1944 it was found that the peti¬ 
tioner bad failed to exhibit on a notice board 
a correct account of the respective stocks of 
(a) cloth and (b) yarn that might be in the 
shop or place of business concerned, as re- 
quired by notification No. 12634-Tex-48/44- 
P. C., dated 23rd May 1944 issued by the 
Cloth Controller, Bihar. The aforesaid noti¬ 
fication appears to have been issued under 
the provisions of cl. (9), Provincial Control 
Order. That clause reads as follows: 

** Every Itceosee sball submit correctly such 
figures of stocks or transactions and furnish such 
information as the Controller may prescribe or de¬ 
mand and shall carry out such directions as the 
Controller may issue from time to time." 

By virtue of the authority given to the 
Cloth Controller under the aforesaid provi. 
sions, the Cloth Controller issued the notifica¬ 
tion in question directing all wholesale 
dealers to exhibit on a notice board from 
day to day at each of their respective shops 
or places of business a correct account of 
the respective stocks of (a) cloth, (b) yarn 
and (c) standard cloth. It is stated by the 
prosecution that the petitioner failed to 
comply with the aforesaid direction of the 
Cloth Controller, and thereby contravened 
the provisions of cl. (9), Provincial Con¬ 
trol Order. The defence of the petitioner 
will appear from the discussion which fol¬ 
lows. The main contention of the petitioner 
was that the stock which was actually in 
his shop and godowns did tally with the stock 
as shown in his registers, if all the registers 
produced by the petitioner were taken into 
consideration. It is stated that the petitioner 
produced a fifth register called the “gant” 
register which was not taken into account 
in spite of the application of the petitioner. 
Secondly, it was contended on behalf of the 
petitioner that he did exhibit on the notice 
board a correct account of the stock as re- 
quired by the direction of the Cloth Con¬ 
troller. The Courts below have concurrently 
found against the petitioner on both points. 
It would be convenient if some of the ques¬ 
tions of law raised on behalf of the peti- 
tioner are disposed of at the outset. The 
first of such questions is if the conviction of 
the petitioner is bad for want of sanction by 


the Provincial Government. This point 
arises out of certain provisions in the Cotton 
Cloth and Yarn (Control! Order, 1943, made 
by the Central Government (hereinafter 
referred to as the Central Control Order 
for the sake of brevity and convenience). 
Clause (23), Central Control Order, states 
that no prosecution for the contravention 
of any of the provisions of thisorder (meaning 
the Central Control Order) shall be instituted 
without the previous sanction of the Provin- 
cial Government. The position of the Pro¬ 
vincial Control Order vis-a-vis the Central 
Control Order, so far as the question of 
sanction is concerned, has been considered 
in two decisions of this Court: 24 Pat. 
257^ and 24 Pat. 437 .^ As far as cl. 3, 
Provincial Control Order, is concerned there 
is a definite decision in 24 Pat. 487^ that no 
sanction of the Provincial Government is 
necessary. It has been pointed out therein 
that the considerations which apply to 
cl. 8, Provincial Control Order, do not 
apply to cl. 3. Clause 8 , Provincial Con- 
trol Order, lays down that no licensee shall 
sell or offer to sell any cloth or yarn 
at a price in excess of the maximum price 
fixed for it. The maximum price referred 
to in cl. 8, Provincial Control Order, has 
reference to Cls. 10 and 12, Central Con¬ 
trol Order. Under cl. lO, Central Control 
Order, the Textile Commissioner hOtS au¬ 
thority to specify the maximum prices, 
ex-factory, wholesale and retail, at which 
any class or specification of cloth or yarn may 
bo sold. Clause 12, Central Control Order, 
lays down, amongst other things, that no 
manufacturer or dealer shall sell or offer 
to sell any cloth or yarn at a price higher 
than the maximum price specified in this 
behalf under Cl. 10. Therefore, Cl. 8 , Pro¬ 
vincial Control Order, has to be read as sup. 
plemental to cls. 10 and 12, Central Control 
Order. As has been observed in 24 pat. 487,* 
the ground covered by the Provincial Con- 
trol Order in respect of the matter men¬ 
tioned in cl. 8, Provincial Control Order, 
is also covered by the Central Control Order, 
though the latter may be a little more 
comprehensive in the sense that it applies 
not only to dealers of different kinds but 
also to manufacturers. This is one of the 
grounds on which it was held in that case 
that a contravention of the provisions of 
cl. 8, Provincial (Control Order, would re- 

1. (*45) 32 A.I.R. 1945 Pal. 375 : 24 Pat. 257 : 

221 I.C. 426, EapUdoo v. Emperor. 
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quire sanction of the Provincial Govern, 
ment in the same way as a contravention of 
the provisions of any of the clauses of the 
Central Control Order. It has further been 
pointed out there that the same considera¬ 
tions do not apply to Cl. 3, Provincial Control 
Order. The Provincial Control Order deals 
mainly with the question of licensing : it 
lays down how applications for a licence 
have to be made; how licences have to be 
issued by the Licensing Authority; it sets 
up a machinery for the issue of licences and 
makes certain provisions for the issue of 
directions etc., by the Cloth Controller for the 
guidance of the licensees. The Central Control 
Order, on the contrary, deals mainly with 
the fixation of prices, etc., by the Textile 
Commissioner: it sets up a machinery for 
the checking of stocks, markings of cloth 
etc., by the Textile Commissioner through 
the help of a Textile Control Board and 
other agencies. It was at one time contended 
before me that a contravention of any of 
the provisions of the clauses of the Provin¬ 
cial Control Order would require the sanc¬ 
tion of the Provincial Government. Such 
a contention is, however, clearly negatived 
by the decision in 24 pat. 487,^ which is a 
Division Bench decision of this Court and 
is as such binding on me. Learned counsel 
for the petitioner has, however, contended 
that even if a contravention of ol. 3, Pro¬ 
vincial Control Order, does not require sane- 
tion, a contravention of the provisions of 
cl. 9, Provincial Control Order, would require 
sanction. Learned counsel for the petitioner 
has developed his argument on this point 
in the following way. He has drawn atten¬ 
tion to cl. 19, Central Control Order, and 
he contends that the provisions of Cl. 19, 
Central Control Order, are more or less the 
same as the provisions of cl. 9, Provincial 
Control Order. He contends that as these 
two clauses cover the same ground, sanction 
of the Provincial Government would be 
necessary for a contravention of Cl. 9, Pro- 
vincial Control Order, on the basis of the 
reasoning adopted in 24 Pat. 487.^ In my 
opinion, this argument which may appear 
plausible at first sight is really unsound. 
There is one important distinction between 
the provisions of cl. 19, Central Control 
Order, and Cl. 9, Provincial Control Order. 
Clause 19, Central Control Order, does not 
authorize the Textile Commissioner to give 
directions from time to time to licensees. 
As a matter of fact, the Central Control 
Order does not deal with licensing at all. 
Clause 19, Central Control Order, merely 


authorizes the Textile Commissioner to re¬ 
quire any person to give information to 
enter and search any premises and inspect 
or cause to be inspected any books or other 
documents, etc. Clause 9, Provincial Con¬ 
trol Order, while giving those powers to the 
Cloth Controller in respect of licensees, gives 
a further authority to the Cloth Controller 
to issue directions to licensees. 

It cannot, therefore, be said that cl. 19, 
Central Control Order, covers the same 
ground as cl. 9, Provincial Control Order. 
Then again the two control orders deal 
with two different authorities — the Tex¬ 
tile Commissioner in the case of the Cen¬ 
tral Control Order and the Cloth Con¬ 
troller in the case of the Provincial Control 
Order. I do not think it can be said that 
because a violation of the order of the 
Textile Commissioner may require a sanc¬ 
tion of the Provincial Government for in¬ 
stituting a case on that violation, a violation 
of the order of the Cloth Controller will re¬ 
quire similar sanction, even though the 
Provincial Control Order does not provide 
. for any such sanction. In my view, the consi¬ 
derations which apply to Cl. 8, Provin¬ 
cial Control Order, do not apply to Cl. 9 , of 
the said order. Clause 9, Provincial Control 
Order, refers to orders and directions of a 
different kind and authority from the orders 
mentioned in cl. 19, Central Control Order. 
In this view, no sanction of the Provincial 
Government is necessary for a contraven. 
tion of the provisions of cl. 9, Provincial 
Control Order. The conviction of the peti¬ 
tioner is not, therefore, bad for want of 
such a sanction. 

The next question of law which has been 
agitated before me is about the application 
of R. 119, Defence of India Rules. The pro¬ 
vincial Control Order was previously publi¬ 
shed in the Bihar Gazette under Notification 
No. 652 p. c., dated 14th January 1944. The. 
said Control Order was re-published in an 
extraordinary issue of the Bihar Gazette on 
23rd June 1945, with a notice that the Gov¬ 
ernor of Bihar was of opinion that publica¬ 
tion of notice of the said order in the Bihar 
Gazette was the manner of publication best 
adapted for informing persons whom the 
said order concerned of the terms thereof. 
But for the recent Full Bench decision 
in Cri. Revn. No. 869 of 1946^ decided on 

V 

11th October 1945, it might have been con- 

3. ReporUd in (’46) 83 A. I. B. 1946 Pat. 1 : 
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tended with success that the Provinciai 
Control Order wm not effective before it 
was republished on 23rd June 1945, with the 
notice mentioned above. In view, however, 
of the recent Full Bench decision mentioned 
above, it is clear that the contention is no 
longer available to the petitioners, and the 
learned counsel for the petitioner has not 
contended before me that the Provincial 
Control Oyler did not become effective 
before 23rd June 1945. It obviously became 
effective in January 1944, when it was first 
published in the Bihar Gazette. This was 
before the alleged offence in the present case 
was committed. 

Learned counsel for the petitioner has, 
however, contended before me that as res- 
pects the charge on the second count, the 
direction of the Cloth Controller in Notifica. 
tion NO. 12634-Tex-48/44.p. C., dated 23rd 
May 1944, is hit by R. 119, Defence of India 
Rules, and as there is no evidence to 
show in what manner the Cloth Controller 
had decided that this direction should be 
communicated to the persons concerned, the 
direction itself has no legal validity. I am 
of the view, however, that R. H9, Defence 
of India Rules, does not at allapply to such 
a direction of the Cloth Controller. Rule 119 
itself makes it clear that it applies to an 
order in writing mode by every authority, 
officer or person in pursuance of any of 
these rules. The expression “these rules” 
obviously means the Defence of India Rules. 
Now, the order or direction made by the 
Cloth Controller is not an order made in 
pursuance of the Defence of India Rules : 
it is really an order made by virtue of the 
authority given to him by the Provincial 
Control Order. The Provincial Control Order 
is undoubtedly an order under R. 81 (2), 
Defence of India Rules, and R. 119, Defence 
of India Rules, applies to the Provincial 
Control Order. The Cloth Controller has 
mode no order under any of the Defence of 
India Rules : he has made an order by 
virtue of the authority given to him by an 
order made by the Provincial Government 
under the Defence of India Rules. The 
order of the Provincial Government made 
under the Defence of India Rules is hit by 
R. 119, Defence of India Rules, but not the 
order made by the Cloth Controller. No case 
has been cited before me in which it has 
been held that such an order is hit by R. 119, 
Defence of India Rules. For example, in 
the two cases in 24 Pat. 257^ and 24 Pat. 
487* or in the Full Bench decision,* no 
argument was raised that the order of the 


Textile Commissioner was also hit by R. 119 , 
Defence of India Rules. 

Then, there is another aspect of this 
matter. It has been contended before me 
that apart from R. ii9. Defence of India 
Rules, it was the duty of the prosecution to 
prove that the direction of the Cloth Con. 
troller was brought to the knowledge of the 
petitioner, and the petitioner cannot be 
found guilty unless he knew of the direc¬ 
tion. Learned counsel for the Crown has 
referred to the written statement filed on 
behalf of the petitioner in which the peti¬ 
tioner had stated that he had complied with 
the direction of the Cloth Controller by 
exhibiting on a notice board a correct ac¬ 
count of his stock (Ex. A). In view of this 
plea in the written statement, it is hardly 
open to the petitioner to say at this stage that 
he did not know of the direction of the Cloth 
Controller. It appears that a notice (Ex. A) was 
found on the notice board by one of the Cloth 
Inspectors on 6th September 1944, that is, two 
days after the raid. There is good evidence in 
the record (which has been referred to by the 
Courts below) which shows that no such 
notice was found either at the shop or at 
the godowns of the petitioner on 4bb Septem¬ 
ber 1944. That evidence has been placed 
before me, and I see no reason to differ 
from the finding arrived at by the Courts 
below. Some argument was made before 
me as to whether a notice of the correct 
account of the stock was required to be put 
at the godowns also of the petitioner. The 
direction contained in Notification No. 1634- 
Tex/48/44-P. o., dated 23rd May 1044, re¬ 
quires a correct account to be exhibited at 
each of the respective shops and places of 
business. Whether a godown is a shop or a 
place of business may be open to some 
controversy. It is, however, clear from*the 
evidence that a correct account of the stocks 
was exhibited neither at the shop nor at 
the godowns. It, therefore, does not matter 
very much whether the direction of the 
Cloth Controller refers only to the shop or 
to the godowns. In any view of tha matter, 
the petitioner had failed to comply with the 
direction of the Cloth Controller. I am 
further of the opinion that in view of the 
plea taken by the petitioner in his written 
statement, it cannot be said that he did not 
know of the direction of the Cloth Controller. 

It has been contended by learned counsel 
for the petitioner that his client might not 
know of the direction of the Cloth Controller 
before 4th September 1944, and when the 
raiding party did not see a notice of the 
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stock, the petitioner might then have known 
of the direction of the Cloth Controller. The 
case of the petitioner, however, was that he 
had put up a notice of the correct account 
of the stock on 4th September 1944. This 
case of the petitioner has been disbelieved. 
This is inconsistent with the present plea of 
the petitioner that he did not know of the 
direction of the Cloth Controller. Even if R. 119 
applies to the order of the Cloth Controller, 
I would not bo prepared to interfere in revi- 
sion if it is shown that the petitioner knew 
of the direction of the Cloth Controller and 
failed to comply with such direction. As 
stated above, I am, however, of the view 
that R. 110 does not apply to the order of 
the Cloth Controller. 

It has been argued before me that it was 
not legal for the Cloth Controller to give 
such a direction inasmuch as such an order 
could not have been made even by the 
Provincial Government under the provisions 
of R, 8 1 ( 2 ), Defence of India Rules. Clause (a) 
of R. 81 ( 2 ), Defence of India Rules, allows 
the Provincial Government to make orders 
so as to provide for, among other things, 
regulating the production, treatment, keeping, 
storage, movement, transport, distribution, 
disposal, acquisition, use or consumption of 
articles or things of any description. The 
terms of cl. (a) of sub-r. (2) of R. 81 are wide 
enough to cover directions of the nature 
given in this case. Clause (f) of sub*r. (2) of 
R. 81 allows the Provincial Government to 
provide for any incidental and supplementary 
iniatters. In my opinion, the Provincial 
Government could authorize the Cloth Con. 
troller to give such directions to licensees as 
might be necessary for the purpose of the 
Provincial Control Order. The direction given 
by the Cloth Controller cannot be held to be 
illeg'al. I now come to the charge on the 
first count. It has been contended before 
me that the finding of the Courts below that 
the actual stock did not tally with the stock 
as shown in four registers is an incorrect 
finding. Firstly, it is pointed out that a fifth 
register was seized from the petitioner called 
the “gant” register, and in spite of the ap. 
plication of the petitioner dated 14th July 1945, 
this register was not taken in evidence. The 
order of the learned Magistrate, dated 14th 
July 1945, read as follows : 

** Another petition has been filed on behall of 
accused Ouggon Ram that the stock register of 
cloth may be taken into evidence. This register 
has been sent to this Court from the cloth office. 
Defence will point out the relevancy of the register 
on the date fixed when the question of its admis- 
sibQity would be determined.” 


Thereafter, nothing more appears to have 
been done to get the entries in the “gant" 
register brought into evidence. The Court 
of appeal below has stated that it has looked 
into the “gant” register, but could not find 
anything to help the appellant. The question 
is if the finding of fact arrived at by the 
Courts below on the question of the dis¬ 
crepancy between the actual stock and the 
stock as shown in the registei;^ has been 
vitiated because of the failure to take the 
“gant" register into account. I have very 
carefully considered the arguments raised 
on behalf of the petitioner on this point, and 

1 am unable to agree with the contention 
that the failure to take into account the 
“gant" register baa vitiated the finding of 
the Courts below. Under condition 2 of 
Fart 1 of the Licence, a register of daily 
transactions has to be kept for four kinds of 
cloth and yarn. The form in which the 
register has to be kept is given in the condi. 
tion itself. If, therefore, any cloth or yam 
has been received and brought into the 
actual stock, it ought to be shown in one of 
the four registers mentioned in condition 2 
of part I of the Licence. If, however, some 
cloth or yarn has been received in a bale 
which has not been opened, the cloth or 
yarn so received has not actually gone into 
the stock. The unopened bale so received 
might have been shown in the “gant" regis¬ 
ter. It would not, however, make any difier- 
ence to the actual stock, which should tally 
with the stock as shown in the four registers 
mentioned in condition 2. It is obvious that 
cloth or yarn received in a bale can only be 
taken into the actual stock when the bale 
has been opened, and the articles received 
have been counted: once it is taken into the 
actual stock, it should be entered in the 
relevant register as per condition 2 of the 
Part I of the Licence. I am, therefore, of 
the view that the “gant” register cannot 
make any difference. If the goods received 
had been brought into stock, they ought to 
be entered in one of the four registers men¬ 
tioned in condition 2. Therefore, the actual 
stock, except goods in unopened bales which 
have not been brought into the stock, should 
in all cases agree with the stock as shown 
in the four registers'mentioned in condition 

2 aforesaid. Moreover, the Courts below 
have pointed out that the stock as shown in 
Bx. A, which was h\mg on 6th September 194* 
does not tally with the actual stock found. 

Secondly, it has been contended 
me that the four registers merely showed 
the transactions up to the end of Srd soptem* 
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ber 1944; transactions of the fourth could 
only be entered at the end of the day. The 
raiding party seized the registers before the 
transactions of the fourth could be com- 
pletely entered, and this accounts for the 
discrepancies. This line of argument sounds 
plausible at first sight. But on careful con¬ 
sideration it api:>ears to me that it is not 
worthy of acceptance. I have stated above 
that except with regard to one item, the 
actual stock was much in excess of the 
stock as shown by the registers. Such excess 
cannot be accounted for by sale transaction 
of the fourth, because sales would reduce the 
stock and not increase it. Increase of stock 
can only be explained by receipt of fresh 
goods. If fresh goods had been received on 
the fourth and brought into the actual stock, 
there were no reasons why such receipt should 
not be entered in the registers. The-^form 
in which the register of daily transactions 
has to be kept contains on the left hand side 
a column showing receipts, and on the right 
band side a column showing sales. If fresh 
goods had been received on the fourth which 
had been brought into the stock, the receipt 
ought to have been shown in the register. 
The position would be different, as I have 
observed above, if the goods had remained 
in unopened bales and had not been brought 
into the stock. It has been stated in ground 
NO. 4 of the present application in revision 
that the Cloth Inspector counted the stock 
of the cloth which was lying in the shop and 
in open bales in the godowns. It is clear 
that unopened bales which bad not been 
brought into the stock were not counted in 
the actual stock, nor could such unopened 
bales be shown in the registers maintained 
under condition 2 aforesaid. Unopened bales 
therefore would not be entered either in the 
four registers mentioned above or counted 
in the actual stock. That being the position, 
it cannot be contended that some goods 
wore received on 4th September 1944, which 
went into the stock, but were not entered 
in any of the four registers. The very pur¬ 
pose of the registers would be frustrated if 
goods are allowed to go into the actual stock 
without those being entered in any of the 
four registers. I have also looked into the 
registers, and I find that in some of them 
there are entries dated 4th September 1944. 
It cannot, therefore, be said that the books 
were written up to 3rd September 1944 only, 
and that further transactions of the 4th were 
not entered in the register. Furthermore, 
this appears to be a new point which was 
not raised at any earlier stage. 


Iiastly, it has been pointed out that the 
three original lists which were prepared on 
4th September 1944, have been lost and a 
consolidated list which was subsequently 
prepared is the only list on the basis of which 
the actual stock on 4th September 1944, has 
been found. It has been contended before 
me that the consolidated list was not really 
admissible in evidence. This consolidated 
list was embodied in the report of the Dis¬ 
trict Cloth Inspector dated 5th September 
1944 (Ex. 5). The loss of the three original 
lists has been proved by p. w. 7 who says 
that the lists were stolen away from his 
possession. It appears that these original 
lists were verified and found to be correct 
by a Sub.deputy Magistrate (p. w. 6) and 
they were made over to p. w. 7 for the sale 
of the articles after they had been seized. 
The sale continued for sometime, and in the 
course of those sales, the three original lists 
appear to have been stolen or lost. The ques¬ 
tion is whether the consolidated list as given 
in Ex. 5 is admissible in evidence and is cor¬ 
rect. The consolidated list is given in the 
report of 5tb September 1944, the day after 
the raid. Learned counsel for the petitioner 
drew my attention to S9.63 and 65, Evidence 
Act, and he has contended that the consoli¬ 
dated list cannot be said to be secondary 
evidence of the three original lists, and was 
not, therefore, admissible in evidence. In my 
opinion, this contention is incorrect. The 
consolidated list as embodied in Ex. 5 is itself 
an original document which was prepared 
to show the sum total of the articles of the 
three lists. The District Cloth Inspector 
examined the three lists, and gave the total 
number of articles in bis report (Ex. 5). The 
stock as shown by the registers has been 
correctly entered in Ex. 5, and there are no 
reasons to think that the actual stock as 
found by counting was not correctly entered 
in the document. The consolidated list as 
embodied in Ex. 5 is not really secondary 
evidence as contemplated in 8. 63, Evidence 
Act, inasmuch as it is not a copy of the three 
lists. It is an original document which gives 
the total of the three lists. If the three lists 
were available, the totals given in Ex. 5 could 
no doubt be checked w'itb the original lists. 
But I have no reasons to think that the prose¬ 
cution is either falsely alleging that the three 
lists have been stolen or that the totals men- 
tioned in Ex. 5 were not correctly mentioned. 

My attention was drawn to a small defect 
in the charge on the first count. The charge 
mentioned that the petitioner contravened 
the provisions of cl. 8, Provincial Control 
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Order, by not maintaining the registers of 
daily transactions. The petitioner maintain, 
ed registers of daily transactions but he did 
not maintain them correctly in accordance 
with the conditions of the licence. The defect 
in the charge is of a very minor nature, and 
has not in any way caused prejudice to the 
^petitioner. The petitioner knew full well 
what was the case he had to meet, namely, 
that the registers of daily transactions were 
incorrectly prepared so that stock in hand 
was much in excess of the stock actually 
shown in the registers. 

For the reason given above, I hold that 
the petitioner has been rightly convicted of 
contravening the provisions of Cls. S and 9, 
Provincial Control Order, and as such, he 
has made himself liable to punishment under 
R. 81 (4), Defence of India Rules. The only 
other question that remains for considera. 
tion is the question of sentence, and learned 
counsel for the petitioner has contended that 
there is no evidence that the petitioner had 
done any black.marketing in respect of the 
goods in question. The offence, however, is 
nonetheless serious, inasmuch as incorrect 
entries in the registers of daily transactions 
would undoubtedly afford opportunity for 
profiteering or black.marketing, and it is for 
the purpose of preventing such evils that the 
necessity of making correct entries in the 
registers of daily transaction arises. Con¬ 
sidering all the facts and circumstances, 

I do not think that there are any grounds 
for interference with the sentence passed in 
this case. The result, therefore, is that the 
application fails, and it is dismissed. 
g.B./d.h. Application dismissed. 

[Case No. 103.] 
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Meredith and Ray JJ. 

Maharaj Singh — Petitioner 

V. 

Bai Anath Nath Bose—Opposite Party. 

Civil Bevn. No. 785 of 1944, Decided od 10th 
January 1946, from order of Munsif, Aurangabad, 
D/- 1st July 1944. 

Bihar Tenancy Act (8 [yill] of 1885), 
Ss. 148A and 170 — Suit by cosbarer landlord 
for rent in respect of portion of holding allotted 
to bis share at civil Court partition — Other 
cosharers not impleaded — Decree obtained in 
such suit is not rent decree — S. 170 does not 
bar claim unJer O. 21, R. 58, Civil P. C., pre¬ 
ferred by another cosharer in execution of such 
decree. 

A, a cosharer landlord brought a suit as a sole 
landlord against a tenant for recovery of his share 
of rent in respect of the portion of the bolding 
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whicli was allotted to Ms share at a Civil Court 
partition» without impleading the other cosbarer 
landlords. A obtained a decree in execntion of 
which By another cosbarer who had purchased the 
entire holding in execution of his rent decree oV 
tamed prior to the partition suit, preferred a claim 
under O* 21, R. 58, Civil P. C. The question was 
whether the claim was barred by 8. 170, Bihar 
Tenancy Act: 

Held that the civil Court partition was not 
binding on the tenant. A*s suit against the tenant 
without impleading the other cosharers was not a 
rent suit brought in accordance with the provisions 
of S. 148A, Bihar Tenancy Act, and therefore the 
decree passed in such suit was not a rent decree 
but a money decree. Therefore claim under 
O. 21, R. 58, Civil P, C., was not barred by S. 170, 
Bihar Tenancy Act, as that section only applied 
to execution of rent decrees and not money decrees: 
(’35) 22 A.I.B. 1935 Pat. 227, Approved ; (’33) 20 
A.I.B. 1933 Pat. 32, Foil.; Case law discussed. 

[P 293 C 1, 2; P 294 C 2] 

A. N. Lai — for Petitioner. 

Raj Kishare Prasad — for Opposite Party. 

Meredith J. —This case has been referred 
to a Division Bench by Sinha J. It is a 
petition by the decree-holder in revision 
against an order allowing a claim case 
under O. 21, R. 68, Civil P. C. The ground 
taken is that the learned Munsif bad no 
jurisdiction to entertain the application be¬ 
cause it was barred by the provisions of 
S. 170 ( 1 ), Bihar Tenancy Act. 

The facts are as follows. The claimant 
opx)Osite party obtained a decree against the 
tenant in Bent Suit No. 1981 of 1935. In this 
case he had impleaded the cosbarer land- 
lords, including the petitioner. He obtained 
hia decree on 10th January 1986, and subse¬ 
quently, on 26th August 1939, he purchased 
the holding consisting of 8.27 acres in ezecu- 
tion of his decree, and on Slst December 
1940, he obtained delivery of possession. 

Meanwhile, however, in the year 1937 there 
had been a civil court partition between the 
landlords in Suit No. 36 of 1936, and by this 
partition parts of the holding were allotted 
to the takhtas of different landlords. The 
petitioner obtained a takhta of one anna and 
odd. Then in the year 1943 he brought a 
rent suit against the tenant in resi)ect of the 
portion of the bolding allotted to bis share 
for his share of the rent for the years 1347 
to 1360 Fasli. He sued as sole landlord, and 
impleaded none of the other landlords in¬ 
cluding the opposite party. 

The learned Munsif held that the peti¬ 
tioner’s decree was not a rent decree as the 
civil court partition was not binding on the 
tenants, and the suit was, therefore, by a 
cosharer landlord in respect of a portion of 
the holding. Section 170, Bihar Tenancy Act, 
was not, therefore, applicable to the case. 
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He accordingly entertained and allowed the 
claim. 

Mr. A. N. Lai for. the petitioner urges, 
first, that the civil court partition had the 
effect of splitting up the holding, and, there* 
fore, the decree was a rent decree. Secondly 
even if it was not a rent decree but a money 
decree, it was not open to the claimant to 
contend that on that ground s. 170 was 
not a bar. 

On the first point Mr. Lai relies upon a 
decision of MuUick J., in Ram Lochan 
Koer V. Jagernath Misser (l Pat. L.J. 270).^ 
That learned Judge pointed out that in a 
partition under the Estates Partition Act 
the holdings of the tenants can be split up, 
and he said he could see no difference in 
that respect between a partition under the 
Estates Partition Act and a partition in a 
civil Court. There is, however, if I may say 
so with respect, a very'important difference. 
In the former case the tenants get notice, in 
the latter they do not and are no parties to 
the proceeding. The same question was con¬ 
sidered by Kbaja Mohammad Noor J. in 
Mt. Nepur Kuer v. Bhan Partap (16 p.L.T. 
443 ).® That learned Judge pointed out that 
the opinion expressed in Ram Lochan Koer 
V. Jagernath Misser (l Pat. L.j. 270^) was an 
obiter dictum as the Judge had held that in 
fact the tenant had accepted the division of 

the holding. He went on further to say: 

‘‘Before the partition each cosbarer has bis 
undivided sbeire extending over the entire bolding; 
^fter tbo partition each coabarcc bolds different 
pieces of the land comprising the holding in 
severalty, but the holding is still a holding under 
alt tbo landlords.” 

In my view, the decision in 16 P. L. T. 443® 
was correct. In a subsequent case, Deo 
NarainSingh v. Mt. Lila Kuer (17 p. L. t. 
860®) Wort J. while deciding upon the evi. 
dence in the case before him that the tenant 
had accepted the splitting of his holding by 
payment of the rent to different proprietors, 
nevertheless expressed agreement with the 
view taken by Khaja Mohammad Noor J. 
in 10 P. li.T. 443.® I am decidedly of opinion 
that so far as the tenant was concerned, the 
matter was not affected by the civil court 
partition. The petitioner’s suit in which he 
did not implead his cosharera and did not 
claim in accordance with the provisions of 
8 . 148 A, Bihar Tenancy Act, was not a 
rent suit. _ 

L (*16) 3 A.I.R. 1916 Pat. 79 : 1 Pat. L. J. 270 : 

37 I. O. 440. 

2. (’35) 22 A.I.R. 1935 Pat. 227 : 156 I. C. 881 ; 

16 P. li. T. 443. 

3. (’86) 23 A.I.R. 1936 Pat. 96 : 160 I. O. 1079 : 

17 P. h. T. 380. 
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With regard to the second point, from the 
wording of S. 170 (l) it would appear to me 
that what the Legislature intended was to 
bar the operation of R. 68 of o. 21, Civil 
P. C., only in cases where the execution is 
of a rent decree, that is to say, where it is 
the holding that is being sold, and not the 
right, title and interest of the judgment, 
debtor. The wording is : 

‘‘Rules 5S to 63 (both inclusive) and 89 of O. 21, 
Civil P. C., 1908, shall not apply to a tenure or 
holding or portion of a bolding attached in exeeu- 
tion of a decree for arrears due in respect of the 
tenure or bolding.” 

It is significant that whereas the section has 
been made applicable to a portion of a hold¬ 
ing attached in execution of a decree, it is 
still stated that the arrears must be due in 
respect of the tenure or holding itself, that 
is to say, the holding as a whole. Mr. Lai 
has referred to the decision of Fazl Ali J. 
(as he then was) in Diuarka Singh v. Nema 
Singh (10 P. L. T. 118).^ The learned Judge 
in that case followed the Full Bench deci¬ 
sion of the Calcutta High Court in Amrita 
Lai Bose v. Nemai Chand Mukhopadhaya 
(28 Cal. 382).® That deoisioD has been examined 
and explained by a Division Bench of this 
Court consisting of Khaja Mohammad Noor 
and Dhavie JJ. in Deonandan Prasad v. 
Pirthi Narayan (11 Pat. 790).® The learned 
Judges point out that what was ruled in the 
Full Bench case was that S. 170, Ben. Ten, 
Act, barred a claim under S. 278 (O, 21, R. 58), 
Civil P. C., in all cases where it was shown 
that the decree was for arrears due in res¬ 
pect of a tenure or holding. They drew a 
distinction, however, between cases where 
the claimant attempted to show that the 
decree was not a rent decree because the 
suit was against a wrong person and not 
against the tenant of the holding, and cases 
where ho could show that the decree was 
not a rent decree at all as the suit had not 
been properly constituted under the Tenancy 
Act. Dhavie J. said : 

"The question, however, whether the section 
(S. 170) bars a claim under O. 21, R. .58, when 
the claimant asserts that the decree under execu¬ 
tion was not a rent decree at all, but only a 
money decree, was not before the Pull Bench. Tbo 
section presuppo-ses a rent decree, and it has bten 
repeatedly held that a claim may bo made under 
O. 21, R. 58, on the ground that the decree is not 
a decree of the kind presupposed in the section. 
Claims have, for instance, been allowed where it 
was shown that the subject-matter of the suit was 

4. (’29) 16 A.I.R. 1929 Pat. 195 : 117 I. C. 203 • 

10 P. L. T. 118. 

5. (’01) 28 Cal. 382 (F.B.). 

6 . (’33) 20 A.I.R, 1933 Pat. 32 : 11 Pat. 790: 142 
X« 0« 40# 
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not a tenure or bolding, or that the decree was 
not a rent decree because the landlord had brought 
his suit in respect of more than one tenure or 
bolding, or not being the sole landlord of the 
tenure or holding, had failed to observe the spe¬ 
cial provisions of S. 148A without which it was 
impossible for him to obtain a rent decree (italics 

mine).It has been contended that he was 

entitled to show that the decree under execution 
was not a rent decree, but it is claimed that he 
was not entitled to show this by establishing that 
the decree was obtained against a wrong party. 
That would really be establishiog that the decree 
was a nullity, and establishing itv under O. 21, 
R. 58, which is excluded by S. 170, Ben. Ten. 
Act.” 

Mr. Lai has cited a number of other cases, 
but so far as 1 can see the propositions laid 
down in the case just cited have never been 
dissented from in any case in this Court. 
The distinction made is a clear one, and in 
fact so far as I can see there is no conflict 
of opinion on the point, and so far as this 
Court is concerned the matter is settled. 
Surpat Singh v. Shital Singh (15 Pat. 614)^ 
is another case on the point. There prior 
purchasers from the tenants applied under 
O. 21, R. 58, for release of the bolding, and 
contended that the landlord’s decree was only 
a money decree. The ^ftmsif upheld the con¬ 
tention. It was'held in revision that s. 170, 
Bihar Tenancy Act, was a bar to the appli. 
cation of o. 21, R. 58, but their Lordships 
explained that the reason why it was a bar 
was because the tenants did not deny that 
the decree-holder was the landlord, or that 
there were actually arrears due for the 
holding for the years in suit in respect of 
which the rent decree was passed, but they 
attacked the decree on the ground that it 
bad been wrongly obtained against the ori- 
ginal tenant who bad sold the holding to the 
claimants. They did not dissent from the 
decision in Deonandan Prasad v. Pirthi 
Narayan (il pat. 790),® but rather referred 
to it with approval. 

In Rani Chhater Kumari Dehi v. 
Bhagwati Prasad (16 Pat. 812)® the dis- 
tinction between the two classes of cases 
was again explained by Khaja Mohammad 
Noor J. That learned Judge said: 

“Generally speaking the position is this. If it 
can be shown that the decree was not a rent 
decree a third party can file objections under 
O. 21, B. 58. For instance, if it appears that the 
plaintiff is not the 16 annas landlord of the tenure 
or holding, or that the .suit was in respect of a 
portion of a holding or tenure, or that rents for 
two or more holdings or tenures bad been claimed 
in one and the same suit, the claim is entertaina- 

7. (’36) 23 A. I. R. 1936 Pat. 480 ; 16 Pat. 614~: 

162 I. C. 805. 

8 . (*37) 24 A. I. B. 1937 Pat. 278 : 16 Pat. 812 : 

169 I. C. 72. 
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ble; but if the decree is a rent decree but against 
a wrong person, the claim is barred. Though 
sometimes it may be difficult to distinguish be- 
tween cases in which 0.21, R. 58 is applicable 
and where it is not, the distinction is there and 
can be found out for all practical purposes.** 

The learned Judge went on to refer to 
the decision of the Privy Council in Jiten- 
dra Nath Ghosh v. Monmohan Ghosh 
(34 c. w. N. 821),® which was cited ^fore 
the Court against the claimant’s contention, 
but the learned Judge pointed out that it 
was rather in favour of it, and quoted a 
passage which I should like also to quote : 

“In their Lordships’ view it is only arrears of 
rent that ace charged by S. 65 upon the tenure, 
and it is only such arrears that can be realised in 
execution by the sale of the tenure. Chapter 14 of 
the Act does not purport to enlarge or restrict the 
exercise of this right, but only provides the machi¬ 
nery for working it out. If a landlord seeks to use 
this machinery for the recovery of something that 
is not rent, to the prejudice of a third party on 
whom the decree is not binding, it would be a 
manifest injustice to deny him the right to object, 
and it would require very clear words in the Act 
to induce their Lordships to impose this penalty 
upon him.” 

ChapteL* 14 of the Act has now become 
chap. 13, Bihar Tenancy Act. It is the chap, 
ter in which s. 170 occurs, and it is clear 
from what their Lordships said tba£ they 
considered sec. 170 only applicable to rent 
execution cases. It is true they were speak¬ 
ing of a suit, but the principle is clearly set 
out and will obviously be applicable upon 
the same grounds to an application under 
O. 21, R. 58. 

In my opinion, the present case was nofj 
one to which s. 170 provided any bar. The| 
learned Munsif, therefore, bad jurisdiction 
to entertain the claim and decide it upon 
the merits. 

Mr. Lai finally argues upon the basis of 
Krishna Chandra Dutta Okowdhury v. 
Dina Nath Biswas (64 Cal. 1064^® at 
p. 1073) that the claimant was a representa- 
tive of the judgment-debtor, and, therefore, 
bis proi)er remedy was by an application 
under s. 47, Civil P. O., and not by a claim 
under o. 21, R. 68. It is not, however, the 
claimant’s case that he is a representative 
of the judgment-debtor. His case is that be 
purchased the holding in execution of a pre¬ 
vious rent decree. Obviously he could not 
have been a representative of the judgment- 
debtor. Krishna Chandra Dutta Chow- 
dhury v. Dina Nath Biswas (54 cal. 1064*®) 
was a case with special circumstances w here 

9. (’30) 17 A. 1. R. 1930 P. C. 193 ; 58 Cal. SOI: 
67 I.A. 214: 126 I.O. 422: 34 C.W.N. 821 (P.O.). 

10. (’28) 15 A, I. B. 1928 Cal. 94 ; 64 Cal. 1064 : 
107 I. C. 367. 
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transfer could not be made and was entire¬ 
ly ineffective without the consent of the 
landlord. The landlord’s consent had not 
been obtained, and the purchasers were 
held bound by the decree. 

In my opinion, the application fails, and 
1 would dismiss it with costs. Ck)sts are 
assessed at three gold mohurs. 

Ray J. — I agree. 

K.S./D.n. Revision dismissed. 

[Case No. 104.] 
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SPECIAL BENCH 

Fazl Ali C. j., Manohar Ball 
and Sinha JJ. 

Province o/ Bihar—Petitioner 

V. 

Maharaja Bahadur Guru Mahadev. 
ashram Pratap Sahi, Haihwa — 
Opposite Party. 

Misc. Judicial Case No. 72 of 1943, Decided on 
9lh January 1946; reference by Board of Agricul¬ 
tural Income-tax, Bibar, D/- 8tb July 1943. 

Bihar Agricultural Income-tax Act (7 [VII] 
of 1938), S. 25 — Reference under — Assessee 
alone is entitled to ask for reference to High 
Court after termination of proceeding under 
Act—Under S. 25 (1), Board of Agricultural 
Income-tax can make a reference only during 
course of pending proceeding—Termination of 
proceeding under S. 27 — Held reference to 
High Court was incompetent. 

The scheme of the Act indicates clearly that 
after an assessment bas been made or after any 
proceeding under the Act bas terminated, the 
assessee alone bas been given the right under the 
Act to ask for a reference to the Court under 
8 . 25 (2) in cases where an assessment has been 
made or a revisional order enhancing the assess¬ 
ment bas been passed or it is otherwise prejudicial 
to the assessee or if a decision by a Board of re¬ 
ferees bas been made. The assessee can move the 
Board in other cases under S. 25 (1) and in those 
circumstances the Board may at its discretion 
make a reference to the High Court or again in 
the course of any assessment or in the course of 
any proceeding under the Act, any agricultural 
income-tax authority subordinate to the Board 
may make a reference to the Board for stating the 
question to the High Court. [P 296 C 2] 

The assessee filed an application under S. 27 of 
the Act before the Agricultural Income-tax Officer 
praying for relief in respect of certain sums which 
were assessed to income-tax both under the Bihar 
Agricultural Income-tax Act as well as under 
the Income-tax Act. On refusal to grant any relief 
on this application the assessee appealed to the 
Commissioner of Agricultural Income-tax who al¬ 
lowed the appeal even though the order refusing 
relief under B. 27 was not appealable. Some time 
later the Commissioner of Agricultural Income-tax 
moved the Board of Agricultnral Income-tax to 
revise his order under B. 24 of the Act. The Board 
took the view that although the Commissioner’s 
order was illegal it had no power to review it. The 


Board thereupon suo motu made a reference to 
the High Court under S. 25 (1) of the Act : 

Held that as the assessment proceedings against 
the assessee had already terminated and there was 
no pending proceeding under the Act in the course 
of which the question of law referred to the High 
Court could arise, the reference was incompetent. 
Even assuming that the series of incompetent pro¬ 
ceedings could be called proceedings under the Act, 
the proceedings had terminated and, therefore, the 
Board had no power to move under S. 25 (1). 

[P 296 C 2] 

Held further that the Act did not provide any 
remedy in case of mistake of law committed by the 
income-tax authorities unless a reference was 
made to the High Court in the course of a proceed¬ 
ing which may be pending either before the first 
olhcsr or the appellate or revisional officer. 

[P 297 C IJ 

Advocate-General — for Petitioner. 

Baldcva Sahay nnd D. B. Saran — for Opposite 
Patty. 

Manohar Lall J.—This reference by the 

Board of Agricultural Income-tax, Bibar_ 

hereinafter called the Board—under s. 25 (l), 

Bihar Agricultural Income-tax Act, 1938_ 

hereinafter referred to as the Act_is made 

in i)eculiar circumstances to ask the opinion 
of the Court whether the order of the Com- 
missioner of Agricultural Income-tax dated 
27th October 1942, was illegal. The assessee, 
Maharaja Bahadur of llathwa, was assessed 
on 31st August 1939, by the Agricultural 
Income-tax Officer for the assessment year 
1938-39 on a certain sum which included 
Rs. 24,476 as representing interest on arrears 
of rent in the year 1345 Fasli being the 
previous year for that assessment. B^or the 
following year 1939-40, the assessee was 
assessed by the Agricultural Income-tax 
OflScer on I9th March 1940 for a certain sum 
including Rs. 18,441 as representing interest 
on arrears of rent in the year 1340 Fasli. No 
appeal was preferred against these two 
orders. An application under s. 27 of the Act 
was filed by the assessee on 22nd September 
1941, before the Agricultural Income-tax Offi¬ 
cer inviting his attention to the fact that 
the same amounts of interest on arrears of 
rent in the years 1345 and 1340 Fasli have 
been assessed both by the Agricultural In- 
come-tax Department and by the Indian In¬ 
come-tax Department. Attention was also 
drawn to the fact that in the years in ques- 
tion it was not definitely certain whether the 
questioned amount was taxable under the 
Agricultural Income-tax Act or under the 
Income-tax Act. The assessee accordingly 
prayed that on principles of equity and 
justice and even under the provision of s. 27 
of the Act, the mistake which was apparent 
on the face of it should be rectified. It was 
urged that the delay in making the applica- 
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tion should be condoned, as the matter was 
not free from doubt and has been cleared 
only recently by a decision of the Calcutta 
High Court. By an order dated 7th Novem- 
her 1941, the Agricultural Income-tax Officer 
declined to give any relief to the assesses as 
in bis view the Madras High Court ruling in 
55 aiad. 830^ was applicable to the case and 
further 

*‘As assessment for 1938-39, and 1939-40 were 
made prior to 3rd July 1940, Calcutta High Court 
ruling also did not apply. This matter is still sub^ 
judice and the point has been referred to Patna 
High Court for decision in the case of Maharaja^ 
dhiraj of Darbhanga.* Hence the petition filed 
cannot come under S. 27. 

Against this order an appeal was preferred 
to the Commissioner of Agricultural Income- 
tax who, on 27th October 1942, passed this 
order : 

"It has been held in tbe Full Bench ruling of 
the Patna High Court in Miso. Judicial Case No. 99 
of 1940,^ on 1st April 1942, that interest on 
such rents is but part of the rent, and therefore it 
does not come within the definition of agricultural 
income for tbe purpose of the Bihar A. I. T. Act, 
1938. Tbe appellant is therefore entitled to tbe 
exclusion of Rs. 24,475 from his income in the 
year 1345 FasH and Bs. 18,441 in 1346 Fasli. Tbe 
appeal is allowed.” 

It will be noticed that the application 
under s. 27 of the Act was filed before the 
Agricultural Income-tax Officer beyond the 
period prescribed under s. 27 (l) and further 
that no appeal lay to the Commissioner 
against an order refusing to grant to the 
assessee any relief under s. 27. Some time 
later—the exact date does not appear from 
the record—the Commissioner of Agricul¬ 
tural Income tax moved the Board to revise 
the order under s. 24 of the Act passed on 
27th October 1942, the letter or the applica¬ 
tion by the Commissioner to the Board has 
not also been produced before us. The Board 
on 17th June 1943 took the view that although 
the Commissioner’s order was illegal, but the 
Board had no power to review it. It further 
held that s. 27 of the Act had no application 
and, therefore, the Agricultural Income-tax 
Officer was right in rejecting the prayer of 
the assessee. It also pointed out : 

“No revision lay as S. 24 only provides for revi¬ 
sion of an order passed on appeal under S. 22 and, 
as already stated, there was no appeal. The Com¬ 
missioner .... made a further mistake by adding 
the words ’the appeal is allowed.* There was no 
appeal before him. Even if it had been an appeal 

1. (*32) 19 A. I. R. 1932 Mad. 436 : 55 Mad. 830 : 
138 I. C. 289 (S.B.), Commr. of Income-tax, 
Madias V. Bajagopala Venkata Narasimha. 

• See (*43) 30 A. I. R. 194».Pat. 1 {F.B.)—lEd.] 

2. Reported in (’42) 29 A.I.R. 1942 Pat. 435 : 21 
Pat. 488 : 202 I. C. 128 (F.B.), Ram Ran Vijay 
Prasad Singh v. Province of Bihar. 


it was long time-barred under S. 22 (2) read with 
R. 13, but tbe Commissioner purported to act 
under S. 24 and under sub-s. (3) of that section 
any order passed in revision is final subject to a 
reference to the High Court under S. 25.” 

It will be observed that the reference to 
this Court has been made by the Board not 
at the instance of the assessee but on its 
own motion. Under s. 25 (i) 

“If in the course of any assessment under this 
Act or any proceeding in connection therewith 
other than a proceeding under Chap. VI (the pro¬ 
ceeding under Chap. VI relates to offences and 
penalties), a question of law arises, the Board may, 
either of its own motion pr on reference from any 
Agricultural Income-tax authority subordinate to 
it, draw up a statement of the case and refer it 
with its own opinion thereon to the High Court.” 

In the present case tbe assessment pro- 
ceedings against the assessee had already 
terminated and there was no pending pro. 
ceeding under the Act in the course of which 
the question of law referred to us could 
arise. The scheme of the Act indicates 
clearly that after an assessment has been 
made or after any proceeding under the 
Act has terminated, tbe assessee alone has 
been given tbe right under the Act to ask for 
a reference to the Court under S. 25 ( 2 ) in 
cases where an assessment has been made 
or a revisional order enhancing the assess¬ 
ment has been passed or it is otherwise pre¬ 
judicial to the assessee or if a decision by a 
Board of referees has been made. In these 
circumstances the assessee and the assessee 
alone has been given a right under the Act 
to ask for a reference to the High Court 
The assessee can move the Board in other 
cases under s. 25 (l) and in those circum¬ 
stances the Board may at its discretion 
make a reference to the High Court or 
again in the course of any assessment or in 
the course of any proceeding under this Act, 
any agricultural income-tax auffiority subor¬ 
dinate to the Board may make a reference 
to the Board for stating the question to the 
High Court. The learned Advocate-General 
argued that there was a proceeding here 
ivhich was started on the application of the 
assessee under S. 27 and when the Commis¬ 
sioner purported to exercise an appellate 
power there was a proceeding before him 
and even if he had no appellate power but 
purported to exercise a revisional power, 
there was still a proceeding before him, and, 
therefore, the requirements of S. 26 (l) havo 
been satisfied. Even assuming that a series 
of incompetent proceedings could be c^ed 
proceedings under the Act, the proceedings 
had terminated and the Board had no power 
to move under s. 25 (1). 
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It was argued by the learned Advocate- 
<^neral that if the Commissioner or the 
•OoUector or the Income-tax Officer under 
'the Act makes a mistake in fa'vour of the 
assesses on a question of law the result 
would be that there will be no remedy to 
correct such a mistake. The short answer 
to this argument is that no such remedy is 
provided in the Act to the Agricultural In. 
oome-tax authorities unless a reference is 
made to the High Court in the course of a 
proceeding which may be pending either be¬ 
fore the first officer or before the appellate 
or revisional officers. In my opinion the 
reference is incompetent, and I would decline 
to answer the question referred to us. In 
the circumstances each party will bear his 
■own costs in this Court. 

Fazl Ali C. J. —I agree. 

Sinha J. —1 agree. 

K.S./d.H. Reference rejected* 

(Case No. 105.] 

A. I. R. (33) 1946 Patna 297 
SPECIAL BENCH 

"Fazl Ali 0. J., Manohar Lall 
AND Sinha JJ. 

•Province of Bihar — Petitioner 

V. 

Sari Bhajan Das—Opposite Party. 

Miso. Judicial Case No. 89 of L941, Decided on 
9th January 1946, from order of Board of AqricuU 
iaral Income-tax, Dibar, D/- 2dtb August 1941. 

Bihar Agricultural Income-tax Act (7 [VII] 
-of 1938), S. 8 — Income actually applied or 
finally set apart for application to religious 
■«nd charitable purposes is alone exempt and 
not whole agricultural income of trust. 

In order to claim exemption under S. 8 the 
assessee must in each year show that he has either 
applied or finally set apart for application, a cer- 
iain sum to religious and charitable purposes and 
only such sum will be exempt from taxation. 
Merely because the assessee is a trustee bolding 
properties, yielding agricultural income, in trust 
lor religious and charitable purposes, ho cannot 
-claim exemption from taxation in respect of tbo 
whole of the agricultural income from such pro¬ 
perties. [P 297 0 2; P 298 O 1} 

Advoeale~Qen€ral —for Petitioner. 

N. a. Prasad II —for Opposite Party. 

Manohar Lall J> — This is a reference 
under 8. 26 ( 2 ), Bihar Agricultural Income- 
tax Act, (Act 7 Cvii] of 1988) by the Board 
of Agricnltural Income-tax, Bihar, for our 
opinion upon the question whether the asses- 
eee is exempt from payment of agricultural 
income-tax under s. 6 of the Act. The 
matter came before this Court in 1942 when 
tbifl Court waa unable to express any opin- 
1046 P/88 A 30 


ion on this question because the case stated 
did not contain sufficient materials. The 
case was, therefore, sent back to the Board 
of Agricultural Income-tax, Bihar, for a 
further statement. That statement has now 
been received. The facts are not in dispute. 
The assessee is the present mahant of an 
asthal which has landed properties yielding 
agricultural income. The assessee has been 
found to be a trustee, and the trust under 
which he holds is a trust created long before 
the Act came into force and is for public 
purposes of a charitable and religious nature. 
For the year 1345 Pasli tbo assessee has 
been assessed to agricultural income-tax on 
R3. 6229 after allowing for a deduction of 
Rs. 3500 found to have been spent by him on 
charitable and religious objects. For the 
year 1346 Fasli, the assessee has been asses¬ 
sed on a sum of Rs. 6106.8-0 after making a 
deduction for Rs. 3248 found to have been 
spent by the assessee on charitable and 
religious objects. The assessee’s contention is 
that as it has been found he is holding the 
properties for public puri^oses of charitable 
and religious nature, the whole of his agri. 
cultural income is free from taxation and 
not merely the sum found by the agricultu¬ 
ral income-tax authorities to have been 
actually spent for religious and charitable 
purposes in the two previous years. 

In my opinion, this contention is not sound. 
The provisions of s. 8 (i) of the Act are 
absolutely clear. It is enacted that where 
the assessee is a trustee and the trust under 
which he holds is a trust created before the 
commencement of this Act, for public pur¬ 
poses of a charitable or religious nature, any 
income applied, or finally set apart for ap¬ 
plication, to any public purpose of a charit¬ 
able or religious nature in accordance with 
the terms of the trust subject to which he 
holds the property from which such agricul¬ 
tural income is derived, shall not be included 
in the total agricultural income of such 
assessee. It has been found that the assessee 
has actually applied certain sums towards 
religious and charitable objects in the years 
of assessment. That sum has accordingly 
been deducted from the total agricultural 
income. The assessee can only claim a fur¬ 
ther exemption if he could show that any 
other sum has been finally set apart for ap. 
plication to public purposes of a charitable 
or rehgious nature. There is no such finding 
m the statement of the case nor in any of the 
orders of the subordinate officers because this 
was not the cose put forward by the asses- 
see. His case on the other hand waa—and 
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the same contention was advanced here by 
Mr. Nawal Kishore Prasad No. II— that the 
whole of the income from agriculture has 
been finally set apart by the donor for reli¬ 
gious and charitable purposes. But in order 
to claim exemption under the Act, the 
assesses must in each year show that he bad 
finally set apart a sum for charitable and 
religious purposes. The words used in the 
Act are “finally set apart.” Take a case of 
common occurrence. The assessee is in pos¬ 
session of lands yielding Rs. 15,000 per annum 
as agricultural income which under the 
terms of the trust he can and must use for 
religious and charitable purposes. But he 
may actually use only Rs. 10,000 for religious 
and charitable purposes, and save the balance 
for investment in Government securities or 
in purchasing some land. Can it be said that 
the sum of Rs. 5000 has been finally set 
apart in that year for religious and charit¬ 
able purposes ? In my opinion the question 
admits only of one answer. 

Mr. Nawal Kishore Prasad No. Il drew 
our attention to the case of the Judicial 
Committee in 1944 I.T.R. 482,^ but that was a 
case decided upon the terms of S. 4, Income- 
tax Act, where the relevant provision is that 
a deduction shall be made if “any income 
derived from property held in trust or other 
legal obligation wholly for religious or charit¬ 
able purposes, and, in the case of property so 
held in part only for such purposes, the 
income applied, or finally set apart for 
application thereto.” It will be noticed that 
the words in the Agricultural Income-tax, 
Act are different and impose a limitation, 
which under the Income-tax Act is prescrib- 
ed only in case of properties held in part 
only for religious or charitable purposes, to 
income derived from proi)erty held wholly 
for religious or charitable purposes. That 
case, therefore, is of no assistance to the 
assessee. In my opinion, the answer to the 
question is that the assessee in the present 
case is not exempt from payment of agricul- 
tural income-tax under S. 8 of the Act, 
beyond what he has actually spent on religi¬ 
ous and charitable objects consistent with the 
purpose of the trust. It was suggested that 
we should call for a finding as to whether the 
assessee has or has not set apart an^ sum in 
these two years for religious and charitable 
objects, but we are unable to agree to this 

1. (’44) 31 A. I. R. 1944 P. C. 88 : I. L. R. (1946) 
Ear. P. C. 17 : I. L. R. (1946) Bom. 153:71 I.A. 
169 ; 220 I. C. 197 : 1944-12 I. T. E. 482 (P.O.), 
All lodia Spinners Association v. Commr. oi 
Income-tax, Bombay. 
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suggestion as the assessee has never songbi 
to establish that he had actually set apart 
in the two years of assessment any sum for 
religious and charitable objects. If he had 
raised any such question and famished 
materials for its decision, this question would 
no doubt have been decided properly. Th» 
assessee must pay the costs of this reference^ 
hearing fee Rs. 100. 

Fazl Ali C. J.—1 agree. 

Sinha J—I agree. 

N.S./D.H. Beference answereS 

" accordingly^ 


[Case No. 106.] 

A. I. R. (33) 1946 Patna 298 
Fazd Ali 0. J. and Pande J. 
Tahal Mahton and others — Appellants 

V. 


Lachoo Mahton and others — 

Respondents.. 

Appeals Nos. 1021 and 1023 of 1942 and 23 and 
24 of 1943, Decided on 27th November 1945, from 
appellate decrees of Sub-Judge, Patua, D/- 2511^ 
September 1942. 

(a) Bihar Tenancy Act (8 [VIII] of 1885),. 
S. 112A—Tenant applying to Rent Reduction 
Officer for reduction of rent on allegation that 
rent was cash and not bbaoli—Order reducing, 
rent confirmed on appeal by Collector — Order 
set aside by Commissioner and Board of Re¬ 
venue as being without jurisdiction—Order ol 
Collector having been vacated as being without 
jurisdiction does not bar civil Court fron> 
determining question‘whether rent was cash or 
on bbaoli basis. 


A tenant alleging that the holding was held oDi 
nakdi (cash) rent and not bbaoli rent applied to- 
the Rent Reduction Officer under S. 112A, Bihat 
Tenancy Act, for reduction of rent. The 
Reduction Officer passed an order reducing the 
rent and his order was upheld in appeal by me 
CoUeotor, In revision the Commisaioner set 
the order and his order was upheld by the Boaia 
of Revenue on the ground that as the *ent yfje. 
bbaoli the Bent Reduction Officer had no jurisffio- 
tion. The tenant instituted a suit for a deolarabon> 
that the holding was held on nakdi system. Tw- 
suit was decreed by the Munsif but was disnusseu- 
by the Subordinate Judge. On appeal it wm 
tended for the tenant that the order of the Ckmeotot' 
upholding the order of the Rent Reduction Offiow 
was final and hence the civil Court had no juris¬ 
diction to come to a contrary finding : 

mid that though the order of the 
rent reduction proceedings cannot be inteiterw 
with on merits by the Commissioner or 
Beyenue» the Board of Revenue can 
the order is without jurisdiction, in the 
its power of superintendence. In this case too 
of Board of Revenue in substance was 
Rent ReduoUon Officer should not have 
the rent of toe holding as be had “o• 
reduce the tent of bbaoli heen 

Collector in rent reduction prooeedm^ h^g^^ 
vacated by a Court of competent jurisdiction » 
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1946 

eoald not staod in the way of the civil Coart com¬ 
ing to it3 own indepeodeDt conclusion on the 
question whether the holding was held on a cash 
rental or a bhaoli basis : ^ ^3 

3eld further that as the tenant himself had 
invited the Courts below to come to a finding on 
that question in order to grant him the relief 
prayed he cannot turn round and say that they 
had no jurisdiction to come to the finding they 
have arrived at : (’45} 32 A.I.B, 1945 Pat. 179, 

Exvl. [P 301 C 2] 

(b) Civil P. C. (1908), S. 100 — Question of 
fact — Question whether holding is on cash 
rent or on bhaoli basis is one of fact. 

The question whether the rent of a holding is on 
cash basis or bhaoli basis is a question of fact 
and a finding on the question cannot be disturbed 
in second appeal. [P 299 C 2] 

CPC 

(•44)*Chitaley, Ss. 100 and 101 N. 35. 

Baldeo Sahay and C.P. Sinha —for Appellants. 

itahabir Prasad and A. N. Lai — 

for Respondents. 

Fazl Ali C. J. —These four appeals have 
been beard together as the point involved in 
them is identical. Two of the appeals arise 
out of two title suits and the remaining two 
arise out of two rent suits. It has been 
conceded before us that the decision in the 
title suits on the principal point involved in 
them will govern the decision in the rent suits. 

In order to understand the point involved 
in the title suits I will briefly refer to the 
facta set out in the plaint presented in the 
two suits. The plaintiffs in these suits were 
admittedly the tenants of two different hold¬ 
ings which are covered by khatas Nos. 812 
and 367 of Mauza Akbarpur Asthawan and 
the defendant-appellants are admittedly the 
landlords of these holdings. Both the hold¬ 
ings are recorded in the survey khatian as 
bhaoli, but the case of the plaintiffs is that 
they were converted into nakdi on 16th Jeth 
1836 Fasli by means of an unregistered 
hukumnama issued by the landlord directing 
the conversion of the bhaoli rent into nakdi 
at the rate of Rs. 5 in one case and Rs. 4.8-0 
in the other. According to the plaintiffs this 
nakdi jama became payable from 1337 Fasli 
onwards and since then they bad been pay¬ 
ing nakdi rent at the rate stated in the 
hukumnama. Before the suits were instituted 
there was a proceeding in regard to these 
holdings before the Bent Reduction Officer 
under B. 112A, Bihar Tenancy Act, for the 
reduction of the rent of the two holdings. 
This proceeding was instituted by the plain¬ 
tiffs on the allegation that the rent payable 
in respect of the holding was cash. The 
landlords resisted the claim for redaction of 
tent on the ground that the rent was pay. 
able on bhaoli basis. The Bent Reduction 


Officer overruled the objection of the land¬ 
lords and passed an order for the reduction 
of the rent of both the holdings and the 
order of the Bent Reduction Officer was 
upheld by the Collector in appeal. The land¬ 
lord then went up to the Commissioner in 
revision and the Commissioner set aside the 
order of the Collector substantially on the 
ground that he had no jurisdiction to reduce 
the rent of a holding for which rent was 
payable on the bhaoli basis. The order of 
the Commissioner was upheld by the Board 
of Revenue. These facts were recited in the 
plaint and after reciting them the plaintiff 
claimed relief in the following terms: 

“(1) That tho holding .... situated within the 
zamlndari of the defendant which is ralyati occu¬ 
pancy holding of the plaiatiS is held on nakdi 
system and bears a rental of.... and it be declared 
that the defendant has no right to realise the 
rental of the holding in question according to the 
bhaoli system. (2) That the cost of the salt be 
decreed in favour of the plaiottfl, and (3) That 
any further or other equitable relief to which the 
plaintiff might be deemed to be entitled be decreed 
in his favour.” 

The Munsif who tried the suit granted a 
decree in favour of the plaintiffs holding 
that the plaintiffs bad succeeded in estab¬ 
lishing that the two holdings were held on 
cash rent. The decision of the Munsif was, 
however, reversed on appeal by the Subor¬ 
dinate Judge who held that the holdings in 
question were not held on a cash rent but on 
bhaoli basis. The plaintiff has now preferred 
two second appeals in the title suits. The 
landlord defendant had instituted two rent 
suits in respect of the two holdings which 
were the subject-matter of tho title suits 
claiming recovery of bhaoli rent for certain 
years. These rent suits were resisted by tho 
tenant-defendants on the ground that no 
bhaoli rent could be claimed as the holdings 
wore held on a cash rental. The rent suits, 
however, have been decreed on the same 
findings as were arrived at in the title suits 
and now the tenant-defendant in the rent 
suits who are the same x>crBons as the plain¬ 
tiffs in the title suit have preferred two 
second appeals arising out of the rent suits. 

The learned Subordinate Judge who was 
the final Court of fact in all those appeals has, 
as I have already stated, come to a definite 
finding that tho holdings in question were 
held not on a cosh rental but on a bhaoli 
basis. This finding being one of fact cannot 
be re-opened in second appeal. But Mr. Bal- 
deo Sahay, who appears for the appellants 
in all the four appeals, contends that the 
finding of the learned Subordinate Judge 
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(the lower appellate Court) is vitiated by an 
error of record. It is urged by him that 
whereas the case of the landlord was that 
eiahaswere maintained even for bhaoli lands, 
the learned Subordinate Judge has proceeded 
to decide the case on the footing that no 
siahas were in fact maintained for such 
lands. It appears, however, on a careful read¬ 
ing of the judgment that there was sufficient 
material before the Court to enable it to 
come to the conclusion which is attacked in 
this Court and, in my opinion, the finding 
in question cannot be disturbed in second 
appeal. 

A reference to the pleadings and the judg¬ 
ments of the Courts below will show that in 
the Courts below the appellants did not 
attack the order of the Commissioner and 
the Board of Revenue holding that the Rent 
Reduction Officer had no jurisdiction to 
reduce the rent of the holdings which are 
the subject-matter of the present suits. In 
the plaint of the title suits the appellant 
does not rely upon the order of the Rent 
Reduction Officer which had already been 
vacated by the Commissioner and the Board 
of Revenue. He merely asked for a declara- 
tion to the effect that the holdings in ques¬ 
tion were held on a nakdi basis. In this 
Court, however, a new point has been raised. 
It is contended in the first place that the 
Commissioner and the Board of Revenue 
had no jurisdiction to interfere with the 
order of the Rent Reduction Officer and 
secondly, that it was necessary for the Rent 
Reduction Officer while dealing with these 
cases to decide whether the rent of the hold¬ 
ings in question was payable on cash or 
bhaoli basis. It is urged that his decision 
that it was payable on cash ba^is, whether 
right or wrong, was final and the civil Court 
had no jurisdiction to come to' an opposite 
conclusion. 

In support of the new point reliance was 
placed by Mr. Baldeo Sabay on the decision 
of this Court in 1945 P. w. N. 83.^ In this 
case, a Bench of this Court of which I was a 
member upheld the decision of Rowland J. 
in a Second Appeal No. 725 of 1942 (1943 
p. w. N. 253.®) The facts of that case were 
briefly as follows: In 1939 certain tenants 
bad applied for reduction of their rent before 
a Rent Reduction Officer and the rent was 
subsequently reduced to Bs. 348-6-0. The 

1 . (*45) 32 A. I. R. 1945 Pat. 179 : 24 Pat. 234 : 

221 I. C. 223 : 1946 P.W.N. 83, Kadha Krishnajl 

V. Kamkhelawan Singh. 

2. (’43) 1943 P. W. N. 253, Badba Krishnaji v. 

Bamkhelawan Singh. 


landlord preferred an appeal against the 
order of the Rent Reduction Officer before 
the Collector, but the appeal was dismissed. 
The landlord thereupon moved the Oomnus. 
siondr who declined to interfere. The laud- 
lot'd then went up to the Board of Revenue 
and the Board set aside the order of flie 
Rent Reduction Officer and reduced the rent 
to Bs. 505. Thereafter the tenants instituted 
a suit for setting aside the order of the 
Board of Revenue on the ground that it was 
without jurisdiction. The suit was decreed 
and it was held that the Board of Revenue 
had no power to revise the order of the Rent 
Reduction Officer inasmuch as S. 1126 ex¬ 
pressly provided that the order made by the 
Collector on appeal from an order of the 
Rent Reduction Officer shall be final. The 
matter ultimately came up to this Court in 
second appeal and the decision of the Courts 
below was upheld by Rowland J., bis deci¬ 
sion being summarised in the head-note of 

that case as follows : 

“Where under 3. 112B, Bihar Tenanoy Act, it 
is provided that the decision of the Collector of the 
district or of any officer so empowered, or of the 
prescribed authority, on any such appeal shall be 
final, there is no power in the Commissioner or the 
Board to set aside the order of the Collector made 
rightly or wrongly in the exercise of jurisdiction 
and even if it is erroneous. It oau interfere only 
if the order is without jurisdiction.” 

There was afterwards a Letters Patent ap¬ 
peal against the judgment of Rowland J. 
but his decision was upheld, Agarwala 3., 
who delivered the leading judgment in the 
appeal observing : 

‘‘I would, therefore, hold that the case has been 
rightly decided by Howland J. and dismiss the 
appeal with costs.” 

I agreed with the judgment of Agarwala J. 
but I also observed : 

“I would have held that the power of superin¬ 
tendence possessed by the Board of Revenne could 
be used only for administrative purpose and to the 
limited extent indicated in 8. 224 of the Act so far 
as the High Courts are concerned. In any evei^ 
I am absolutely certain that it cannot extend 
beyond the limits suggested in the judgment of 
Rowland J.” 

It is contended by Mr, Baldeo Sahay that 
in view of the judgment of the Letters Patent 
appeal we must hold that the decision of ffic 
Collector in the rent reduction proceeding 
was final and the Commissioner and the 
Board of Revenue had no jurisdiction to 
vacate it. It is also urged that if the orders 
of the Commissioner and the Board of 
Revenue are liable to be ignored, then the 
order of the Collector must be 
final and inasmuch as that order was b^ 
on the view that the holdings were held on 
a cash rent, the civil Court had no jurisdio- 
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tion to come to any other finding in this 
case. On the other hand the learned Advo- 
cate-General who appears for the respondents 
contended firstly, that the order of the Com¬ 
missioner and the Board of Revenue were 
not without jurisdiction and that order of 
the Collector having been vacated, the civil 
Court had to come to its own finding on the 
point on which it was invited to give its 
decision and, secondly, that even if the order 
of the Collector is assumed to be a good 
order, it was open to the civil Court to 
decide that the Collector had acted without 
jurisdiction in reducing the rent of the two 
holdings inasmuch as the Rent Reduction 
Officer had no jurisdiction to reduce the rent 
of holdings which were not held on a cash 
rent. For the latter proposition the learned 
Advocate.General relied on 19 C. w. N. 823,® 
23 C. W. N. 614* and 25 O. W. N. 714.® In 
19 c. w. N. 823,® which was followed in the 
other cases, the plaintiffs had sued the defen - 
dants describing them as under-raiyats and 
claimed rent at the annual rate of Bs. SO. 
The defendants resisted the suit on the 
ground that they were occupancy raiyats 
and by a commutation order under S. 40, 
Ben. Ten. Act, they were liable to pay rent 
only at the rate of Bs. 13 odd. One of the 
points raised in the High Court was that 
the order under s. 40 was conclusive between 
the parties and debarred the plaintiff from 
contending that the defendants were not 
occupancy raiyats but under-raiyats. But 
the learned Judges of the Calcutta High 
Court disposed of that contention as follows: 

“It may be conceded that the propriety of com¬ 
mutation, or of the amount fixed, cannot be called 
in question in a civil Court. But it la plain that a 
prweedino under S. 40 is founded on the assump¬ 
tion that the tenant whoso rent is sought to be 
oommuled is an occupancy raiyat. The Legislature 
could never have intended that a dispute 
status of the tenant should bo finally decided by 
the tevoDuo authorities in a commutation proceM- 
ing under S. 40 and should thereafter bo conclusive 
between the parties in the civil Court.” 

Now, I do not suggest for a moment that 
the second point raised by the learfted 
Advocate General is not a substantial on© 
but I do not propose to discuss it because in 
my judgment his first point is sufficient to 
dispose of these appeals. In my opinion, 
the authority of this Cou rt upon which 

3. (*16) 8 A. I. B. 1916 Cal. 820 : 29 I. C. 896 : 

19 O. W. N. 828, Kali Krishna v. Bam Chandra. 

4 . (*19) 6 A. I. B. 1919 Cal. 264 : 60 I. C. 285 : 

28 O. W. N. 614, Shaikii Pokhan v. Bajani 

6 . (’21) 8 A. 1. B. 1921 Cal. 630 : 67 I. C. 946 : 

25 o. W. N. 714, Moheeh Datta Sukla v. Sheikh 

Bosir. 


Mr. Baldeo Sahay relies does not support 
him. As has already been stated the view ex- 
pressed by Rowland J. which was affirmed 
in appeal was that though the order of the 
Collector in a rent reduction proceeding can¬ 
not be interfered with on merits by the 
Commissioner or the Board of Revenue, the 
Board of Revenue can vacate it if the order 
is without jurisdiction, in the exercise of its 
power of superintendence. It is true that I 
was inclined to the view that the power of 
superintendence was also of a very limited 
nature, but the decision of Rowland J. which 
was upheld in Letters Patent appeal was 
the final decision in the case and upon that 
decision it cannot be held that the order 
made by the Board of Revenue in the 
present case was without jurisdiction. The 
order of the Board of Revenue in substance 
was that the Rent Reduction Officer should 
not have reduced the rent of the present 
holdings because he had no jurisdiction to 
reduce the rent of bhaoli holdings. The 
order of the Collector in the rent reduction 
proceedings having been vacated by a Court 
of competent jurisdiction it could not stand 
in the way of the civil Court coming to its 
own independent conclusion on the question 
whether the holdings were held on a cash 
rental or on bhaoli basis. As I have already 
stated the appellants themselves had invited 
the Courts below to come to a finding on 
that question in order to grant them the 
reliefs stated in the plaint and they cannot 
now turn round and say that they bad no 
jurisdiction to come to the finding they have 
arrived at. As I have already stated the 
finding of the lower appellate Court is con¬ 
clusive and in that view these appeals must 
fail and must be dismissed with costs. 

Pande J. — I agree. 

g.b./d.H. Appeals dismissed. 

[Case No. 107.] 
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Deonarayan Mahton — Decree.holder 

— Respondent. 

MiBO. Appeal Ho. 18 of 1945, Decided on 9th 
NoTember 1945, from decifiion of Sub*Judge, 2Dd 
Court, Mongbjrr, D/** 12th December 1944. 

(a) Limitation Act (1908), S. 14 (2) — ^^Good 
faith’*—Meaning of. 

The expree&ioD ’’good faith” in S. 14 (2) iteelf 
ioToWea doe care and attentioD, as is clear from 
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the definition of “good faith” in S. 2 (7) of the 
Act. IP 303 C 2] 

Limitation Act — 

(’42) Chitaley, S. 14, N. 20, Pt. 1. 

(’38) Rustomji, Page 256, Pts. 2, 3. 

(b) Limitation Act (1908), S. 14 (2)—Decree- 
holder's execution application dismissed for 
default three times — This is not “due dili¬ 
gence.” 

Where the decree-holder has no less than three 
times allowed his execution application in a wrong 
Court to be dismissed for default it cannot be said 
that he has been showing “due diligence” within 
the meaning of S. 14 (2). [P 303 C 2] 

Limitation Act — 

(’42) Chitaley, S. 14, N. 11, Pt. 7. 

038) Rustomji, Page 255, N. “Good faith and 
diligence.” 

(c) Limitation Act (1908), S. 14 (2) — Only 
time during which other proceeding was ac¬ 
tually being prosecuted can be excluded under 
S. 14 (2). 

The time that can be excluded under S. 14 (2) is 
merely the time during which the other proceeding 
is actually being prosecuted with due diligence. 

CP 303 C 2] 

Where the decree-holder files'an application for 
execution in a wrong Court and allows it to be 
dismissed for default and then files another appli¬ 
cation almost three years after and has been doing 
nothing during the long period between the dis¬ 
missal of the first and the filing of the second 
execution application he cannot be said during 
that interval to have been actually prosecuting a 
proceeding within the meaning of S. 14 (2). No 
doubt, if the interval has been short and such as 
has been necessary for taking steps, acquiring in¬ 
formation and so on different considerations might 
arise. [p 303 C 2] 

Limitation Act — 

(’42) Chitaley, S. 14, N. 11, 

(d) CivU P. C. (1908), O. 21, R. 5 and S. 39— 
Decree sent direct to another Court instead of 
through District Court as required by O. 21,' 
R- 5—Procedure is merely irregular— Trans¬ 
feree Court has jurisdiction to execute decree 
and is “proper Court” within Art. 182 (5), 

Limitation Act_Irregularity must be deemed 

to have been waived if no objection is taken 
for long time. 

A distinction must be made between inherent 
lack of jurisdiction and the irregular exercise of 
jurisdiction. The jurisdiction to transfer a case for 
execution from one Court to another arises not 
under O. 21, R. 6, but nnder S. 39, which pres¬ 
cribes the power, and the circumstances in which 
the transfer may be made. Order 21, R. 5, merely 
prescribes the procedure, and does not touch the 
jorisdiotion. The trausferee Court, if the transfer 
is made under one of the conditions specified in 
S. 39, acquires its jurisdiction by the transfer. 

rp 304 C 1] 

Hence, where a decree is sent direct to a Court 
in another District having the necessary territorial 
and ^uoiary jurisdiction instead of through the 
District Court as prescribed by O. 21, B. 5, the pro¬ 
cedure is merely irregular and the transferee 
Court has jurisdiction to execute the decree and is a 
“proper Court” within the meaning of Art. 182 (5), 
Limitation Aot. The case is not one of inherent 
lack of jurisdiction on the part of the transferee 
Court but one of irregular assumption of it the 
irregularity oonsistiog of the non-oomplianoe with 


A. I.fi. 

the procedure prescribed by O. 21, B. 6. The in^ 
gularity being merely defect in procedure can be 
waived and must be deemed to have been waived 
if no objection was taken for a long time ; ('43} 30 
A. I. B. 1943 Lah. 129 and (’28) 15 A. I. B. 1928 
P. C. 162, Bel. on ; ('19} 6 A. I. B. 1919 Pat. 324 
keld overruled by (’28) 15 A. 1. B. 1928 P, 0.168; 
Case law discuss^. [P 304 C 1, 2; P 305 0 2] 

_ 

(’44) Chitaley, O. 21, B. 6, N. 1, Pt. 5; 8. 21, 
N, 3, Pt. 1. 

(’41) Mulla, Page 129, Pt. (q) ; Page 757, Note 
“Subordinate Court.” 

Limitation Act — 

(’42) Chitaley. Art. 182. N. 90. 

jS. N. Rai and K. K. Sinha — for Appellant. 

L. K. Jha and Medni Prasad Singh 

— for Bespondent. 

Meredith J. —This is a judgment-debtor’g 
second appeal arising from an order of 
reversal, rejecting his contention that the 
execution of the decree was barred by limi¬ 
tation. The appeal drst came before Sinha, J. 
sitting singly, who has referred it to a 
Divisional Bench. 

The decree in question was made by the 
Munsif, 2ad Court, Bhagalpur, on 6th Sep¬ 
tember 1932. On 10th May 1933, on the appli¬ 
cation of the decree-hoider the decree waa 
sent to a Munsif’s Court, Monghyr, for exe¬ 
cution. The provisions of O. 21, Br. 6 and 8, 
were not strictly complied with, because the 
papers were sent direct to the Monghyr 
Munsif instead of through the District Judge, 
Monghyr. That defect apparently remained 
unnoticed for a number of years. On 80 th 
April 1935, an application for execution was 
filed by the decree holder in the Court of 
the Monghyr Munsif. This was dismissed 
for default on 28th November 1936. The 
decree.holder did nothing more until 1938, 
when he filed another application for execu¬ 
tion in the Monghyr Court which was dismis¬ 
sed for default in the same year. He then did 
nothing until the year 1941, when he filed 
one more application for execution in the 
Monghyr Court, and this also was dismissed 
for default in the same year. Another appli¬ 
cation was then filed on 11th November 1941 
also in Monghyr and in the course of argu¬ 
ment upon an application under &47, in 
which the point bad not been raised, it was 
urged that the Monghyr Court was incom¬ 
petent to execute the decree as it was not in 
proper seisin of the case. On 28th November 
1942, the learned Munsif made over the 
papers to the decree-holder for getting the 
defect removed, without dismissing the 
application for execution. He remarked that 
he saw no justification for dismissing ^ 
application and that he could have stayed 
the case until the necessary formality was 
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gone through but that was unnecessary, 
the decree was not going to be time* 
barred. 

The decree-holder got the irregularity 
cured, and then filed the present execution 
case on ist February 1943. In this case the 
point was raised that execution was barred, 
because the previous applications made 
before the Monghyr Court in the years 1935 
to 1941 could not be considered as stepa-in- 
aid made to the proper Court in accordance 
with law within the meaning of Art. 182(5), 
Limitation Act. This objection succeeded 
before the learned Munsif, but, as I have 
said, was rejected by the learned Subordi¬ 
nate Judge. 

Mr. B. N. Bai for the appellant urges this 
same point. He bases his argument on two 
premises. The first is that if the provisions 
of O. 21, Rr. 6 and 8 are not strictly com- 
plied with, the transferee Court has no juris¬ 
diction to entertain the application for exe¬ 
cution. In support of this contention, he 
relies upon two cases, Bhikhad Bhunjan 
Narain Tewari v. Upendra Nath Boy 
(4 Fat. Ij. J. 463),^ a Division Bench case of 
this Court, and Dehi Dial Sahu v. Moha- 
raj Singh (22 Cal. 764).* Both these cases 
support Mr, Bai’s proposition. 

Mr. Bai’s second premise is that where 
the decree-holder asks the Court to do what 
it has in fact no power to do that is not a 
fltep-in-aid of execution. For this premise 
Mr. Bai relies on three Patna cases and an 
Allahabad case. They are : Amrit Lai v. 
Murlidhar (l Pat. 65i).* Sital Prosad y. 
Babu Lai (ll Pat. 785),* Mahtdar v. KaU 
vani Prasad (23 Pat. 707)* and Bam Baj 
Daesundhi v. Mt. Umraji (A. I. B. 1926 
ALL. 846).® All these cases lay down that if 
the decree-holder asks a Court to do what 
•it has no jurisdiction to do that is not a 
Btep-in-aid in accordance with Art. 102(5). 

Secondly, Mr. Bai contends that 8.14(2), 
Limitation Act, which has been discussed 
.before us, is of no avail to the respondent. 

I may say at once that I do not think 
*6. 14, Limitation Act, can help the decree- 
holder in this case. What S. 14 (2) provides 
•is for exclusion of _ 

1. (’19) 6 A.I.B. 1919 Pat. 207 : 4 Pat. L. J. 463: 

61 1. O. 801. 

2. ('95) 22 Cal. 704. 

3. ('22) 9 A. I. R. 1922 Pat. 108 : 1 Pat. 651 : 67 

X O 638 

4 . * (*82) 19* A. I. R. 1932 Pat. 309 : 11 Pat. 785 : 

B. 1946 Pat. 71 : 23 Pat. 707 : 

319 L O. 491. 

(>36) 18 A.I.B. 1926 AU. 345 : 93 1. 0. 292. 


“the time during which the applicant has been 
prosecuting with due diligence another civil pro- 
ceeding, etc., etc., in good faith in a Court which, 
from defect of jurisdiction, or other cause of a 
like nature, is unable to entertain it." 

The expression “good faith” in this connec- : 
tion itself involves due care and attention, 
as appears from the definition of “good 
faith” in S. 2 (7), Limitation Act. It is 
difficult to hold that where the decree, 
holder, as in the present case, has no less 
than three times allowed his application to 
be dismissed for default he has been show- 
ing due diligence. Apart from that I think, 
though I have not been able to find any 
ruling directly upon the point, that the time 
that can be excluded under s. 14 is merely 
the time during which the other proceeding 
is actually being prosecuted with due dili¬ 
gence. In the present case, there are long 
gaps of almost three years on two occasions 
between one application and another. The 
decree-holder was apparently doing nothing 
during those long periods. He cannot be 
said, in my opinion, during such intervals 
to have besn actually prosecuting a pro¬ 
ceeding within the meaning of S. 14. No 
doubt, if the delay had been short, and 
such as had been necessary for taking 
8tex>3, acquiring information and so on, 
different considerations might arise, but 
I am nob prepared to hold that long periods 
of idleness could ever have been meant to 
he excluded by the provisions of 8.14. Now, 
the two applications which were in order 
were applications of loth May 1933 for trans¬ 
fer, and of Ist February 1943, for execution. 
There is an interval of nearly ten years. 
Fven if the maximum possible period be 
deducted on account of the pendency of the 
various execution cases in the interval, the 
balance left will still be much more than 
the three years speci&ed in Art. 182 (5) as 
the maximum between one application and 
the next. Therefore, s. 14 is not material 
in the present case. 

Upon the other point I find myself unable 
to accept Mr. Bai’s contention, despite the 
apparent weight of authority in support of 
it. Mr. L. K. Jha for the respondent has 
relied mainly upon Bhagwan Singh v. 
Barkat Bam (A.I.B. 1943 Lah. 129).^ In that 
case Tek Chand J. has exhaustively consi- 
dered the whole x>osition with regard to the 
jurisdiction of the transferee Court where 
the transfer has not been made strictly in 
accordance with O. 21, B. 6. I am in com¬ 
plete agreement with his discussion of the 
subject, and feel I cannot improve upon his 
7. (’43) 30 A. L B. 1943 Lah. 129 : 207 1. C. 661. 
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reasoning. He has pointed out that a dis- 
Itinction must be made between inherent 
jlack of jurisdiction and the irregular exer- 
■cise of j'urisdiction. The jurisdiction to 
transfer a case for execution from one Court 
to another arises not under o. 21, R. 6, but 
under s. 39, Civil P. C. Section 39 prescribes 
the power, and the circumstances in which 
the transfer may be made. Order 21 , Br. 5 
and 8 merely prescribe the procedure by 
which the transfer is to be carried out. This 
fact is in no way altered by the provision in 
s. 121, Civil P. C., that the rules shall have 
effect as if enacted in the body of the Code. 
No matter where it stood, o. 21, R. 5 would 
still be merely a rule prescribing a parti¬ 
cular mode of procedure, as indeed the side 
note to the rule indicates. 

If o. 21 , B. 5 merely prescribes the proce¬ 
dure, it does not touch the jurisdiction. The 
transferee Court, if the transfer is made 
under one of the conditions specified in 
S. 89, acquires its jurisdiction by the transfer. 
We may assume that it has already the 
necessary territorial and pecuniary jurisdic¬ 
tion. Once, therefore, the decree has been 
sent and received, the transferee Court has 
obtained jurisdiction, and we are dealing 
with a mere irregularity. 

Mr. Bai relies upon the fact that under 
Art. 182 (5) the Court must not only have 
jurisdiction, but must also be the proper 
Court, and the application must be in accord¬ 
ance with law. “Proper Court” is defined in 
the explanation to Art. 162 as the Court 
whose duty it is to execute the decree. 

This, in my opinion, does not help the 
appellant. Once the application for sending 
the decree is made, it is for the Court to see 
that it is done through the proper channel. 
The decree-holder need not concern himself 
with the channel. It seems certain that all 
he knew was that he had applied for a 
transfer of the Court and it had been made, 
and the Monghyr Court had received the 
case. His application was, therefore, made 
in Monghyr to the proper Court as far as 
he was concerned. The Bhagalpur Court 
having transferred the decree could no 
longer entertain an application for execution. 
The Monghyr Court had jurisdiction, and 
consequently it was duty to execute the 
decree once it had received it on transfer, 
and it is not alleged that, except for the 
fact that it was made to the Monghyr Court, 
the application was not otherwise strictly in 
accordance with law. 

In the decision I have just been consider, 
ing it was also pointed out on the authority 


A. I.R.’ 

of the Privy Council that a mere defect in 
procedure may be waived, and in cert^ 
circumstances waiver may be presumed. 
The case in question is Jang Bahadur v. 
Bank of Upper India, Ltd. (55 I. A. 227).*l 
In that case the application under S. 50, 
Civil P. C., which should have been made 
to the Court which passed the decree, was 
in fact made to the Court executing it. This- 
Court was allowed to proceed without objec. 
tion until the last moment when the pro¬ 
perty was being actually put up for sale- 
Their Lordships proceeded to make the dis¬ 
tinction between inherent lack of jurisdiction 
and defect in the exercise of jurisdiction. 
They held that the provisions of 8. 60 were 
merely matters of procedure. Before execu¬ 
tion can proceed against the legal repre- 
sentative of a deceased judgment-debtor the- 
decree-holder must get an order for substi¬ 
tution from the Court which passed the- 
decree. “This,” they say, 

“is a matter of procedure, and not jurisdiotioo. 
Jurisdiction over the subject-matter continues aa 
before, but a certain procedure is prescribed for 
the exercise of suoh jurisdiction. If there is non- 
compliance with such procedure, the defect might- 
be waived and the party who has acquiesced in 
the Coart exercising it in a wrong way cannot 
afterwards turn round and challenge the legality 
of the proceedings.” 

After considering all the circumstances, their 
Lordships came to the conclusion that the- 
transferee Court (Hardoi Court) had juris- 
diction to deal with the matter of the exe¬ 
cution transferred to it; that the exercise of 
such jurisdiction as against the appellant, 
though irregular in the first instance, wa» 
submitted to for a considerable time by him. 
He could not then be beard to object to the 
exercise of such jurisdiction, and it would 
be to permit a gross abuse of procedure if 
he was allowed to do so. 

If S. 60 is a matter of procedure, it is- 
apparent that O. 21, B. 5 is for even stronger 
reasons merely a matter of procedure. The 
channel through which a transfer is made is 
more obviously a mere matter of procedure 
than the question of which dlourt should 
entertain the application under S. 50. 

The cases relied upon by Mr. Rai for the 
proposition that an application to a Court 
to do something which it cannot do is not a- 
step-in-aid of execution; Sital Prasad v. 
Babu Lai (11 Pat. 785)* and Amrit Lai V- 
Murlidhar (1 Pat. 651)' were both cases of 
transfer to a Court not having the nec^sary 
pecuniary jurisdiction. These were, 
fore, clearly cases of complete lack of jun^ . 

8. ('28) 16 A. I. B. 1928 P.C. 162 : 3 Luck. 314 -1 
66 I. A. 227 s 109 I. O. 417 (P. 0.). 
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diction, not of irregularity. Mahidar v. 
Kalyani Prasad (23 Pat. 707)® was a case 
where the Court was asked to proceed 
against property lying outside its jurisdic- 
tion, and here again there was a lack of 
jurisdiction. A similar distinction can be 
made with regard to Ramraj Dasstmdhi 
V. ML Umraji (A. I. R. 1926. ALL. 345).® 

It remains to deal with the two cases in 
which it was held that in these circum¬ 
stances there is no jurisdiction in the trans- 
feree Court. I have given the reasons why, 
following Sardar Bhagwan Singh v. Lala 
Barkat Ram (A.i.B. 1943 Lah. 129),^ I consider 
these decisions wrong. Debi Dial Sahu v. 
Moharaj Singh (l.L.B.22 cal. 764)® need not 
trouble us. A Calcutta decision is not bind- 
ing upon ua. Kunja Behari Singh v. Tara- 
pada Mitra (4 Pat. L. J. 49)® is, however, a 
decision of this Court and ordinarily we 
would be bound to follow it, or refer the 
matter to a Full Bench. There is, however, 
no discussion at all of the point at issue in 
this case. It appears the word “jurisdiction" 
was used in the wider sense, without consi¬ 
dering the distinction between complete 
absence of jurisdiction and irregular exercise 
of jurisdiction. This case was decided in 
1918, long before the decision in Jang 
Bahadur v. Bank of Upper India, Ltd. 
(65 I. A. 227)® which was in 1928. In so far 
as the distinction just referred to has not 
been made, 1 think that Kunja Behari 
Singh v. Tarapada Mitra (4 Pat. L. J. 49)® 
must be considered to have been overruled 
by this Privy Council decision, upon which 
the reasoning in Sardar Bhagwan Singh 
V. Lala Barkat Ram (a. I. R. 1943 Lah. 
129)® is largely founded. 

Mr. Jha for the respondent has further 
urged that the question now raised is barred 
by res judicata. I do not think, however, 
that the question of limitation was actually 
raised and definitely decided by the learned 
Munsif in his order of 28 th November 1942. 
He made a mere casual observation that he 
did not consider it necessary to stay the 
proceedings because the decree was not 
going to be barred. There is no question of 
rea judicata, in my judgment, but upon the 
other ground the appeal must, in my opi- 
nion, fail. It is true that there is nothing 
definitely to show that the appellant ever 
received any notice of the applications of 
1986, 1988 and 1941, but it is highly probable 
that bo must have done, and apart from 
the question of waiver, which is more strictly 

9. (’19) 6 A.I.B. 1919 Pat. 824 : 4 Pat. L. J. 49 : 
49 I. O. 874. 


relevant regarding what should have been 
done by the Munsif in 1942, the fact remains 
that these applications for execution were in 
accordance with law and must be held to 
have keen made to the proper Court in the 
circumstances. They, therefore, came within 
Art. 182 (6) and saved limitation. 

I would dismiss the appeal with costs. 

Ray J. — I entirely agree and for the 
same reasons. I wish to add a few words 
to what my learned brother has said. One 
of the premises of Mr. B. N. Eai’s argu¬ 
ment w’as that it is the District Judge who 
alone would confer jurisdiction on the 
transferee Court. He, therefore, contends 
that sending through the District Court is a 
matter of substance, and not of mere form. 
He does not, in fact, challenge the validity 
of the order transferring the decree for exe¬ 
cution, nor does he challenge the competence 
of the Monghyr Court to which the decree 
was transferred. On the other hand, be 
concedes that the transferee is one of the 
competent Courts within the meaning of 
S. 39, Civil P. C. The pith and substance of 
bis argument, therefore, is that there was 
lack of jurisdiction because the District 
Judge, who alone could confer jurisdiction 
upon any of his subordinate Courts to exe¬ 
cute the decree transferred from another 
district, bad not conferred that jurisdiction. 
In my view, he is completely wrong in this 
contention of his. The subordinate Courts, 
such as, Munsifs and Subordinate Judges, 
do not derive their jurisdiction, either pecu¬ 
niary or territorial, primarily from orders 
of the District Court. The subject of consti- 
tution of civil Courts and their jurisdiction 
is dealt with in Bengal, Agra and Assam 
Civil Courts Act, 1887. Section 9 of the Act 
lays down : 

“Subject to the superintendence of the High 
Court, the District Judge shall have administrative 
control over all the civil Courts under this Act 
within the local limits of his jurisdiction.” 

Section 13 ( 1 ) provides : 

"The Local Government may, by'notiflcatioa in 
the Official Gazette, Sx and alter the local limits 
of the jurisdiction of any civil Court under this 
Act,” 

and sub 8. (2) of the section empowers the 
District Judge to make an assignment of 
civil business by way of apportioning the 
work as between several Munsifs or several 
Subordinate Judges, as the case may bo, 
appointed by the Provincial Government, 
with the same local jurisdiction assigned to 
them. That the assignment of civil business 
arising from a local area to a particular 
Munsif or Subordinate Judge does not con. 
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fer any jurisdiction, will be apparent from 
the provisions of sub-s. (3) where it is laid 
down that a decree or order passed by a 
Munsif or Subordinate Judge shall not be 
invalid for the reason only of the case hav¬ 
ing arisen in a place beyond a local area 
assigned to him under sub-s. (2). Their pe¬ 
cuniary jurisdiction, so far as it goes, is 
provided for in chap. 3 of the Act. So the 
subordinate civil Courts in the district de. 
rive their jurisdiction, either pecuniary or 
territorial, from the statute. 

The District Judge, as is apparent, has 
simply an administrative control over them. 
His power of transferring appeals and other 
special proceedings to Subordinate Judge or 
Munsifs, as the case may be, is derived 
from ss. 22 , 23, etc., of the Act. The pre¬ 
mises, aforesaid, make it clear that this 
mode of transfer, through the District Court, 
is a matter of form and ceremony, of course, 
not without a purpose, which presumably, 
is that in the event of its being necessary 
to execute the decree in any other subor¬ 
dinate Court of the District, which event 
may arise under multifarious contingencies, 
it will no longer be necessary to approach 
the Court that passed the decree for a fresh 
transfer. The purpose rather is to vest the 
District Court with power to execute and 
the power to transfer from one Court to 
another in his district as the exigencies of 
the matter may require. 

It is not the decision that we have arrived 
at on the question at issue, but the decision of 
this Court in the case otEunja Behari Singh ' 
v.Tarapada Mitral (4 pat. L.J. 49®) that gave 
me the most concern at the bearing ; but 
after consideration I am convinced that the 
word “jurisdiction” was rather loosely used 
in that decision. The nature of the objection 
that was taken, as was taken in the case 
before us, is in its nature the same as an 
objection to place of suing a matter amply 
provided for in Ss. 15 to 21, Civil P. C. In 
sections just referred to, the word “jurisdic¬ 
tion” is also used but with no such efficacy 
in relation to validity of proceedings as it 
would otherwise be where there will appear 
inherent lack of jurisdiction (vide S. 21). 

G.N./d.H. _ Appeal dismissed. 

[Case No. 108.] 
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Manohar Lall and Das JJ. 

Sm. Jamuna Devi — Appellant 

v. 

Mangal Das and others — Respondents. 

Appeal No. 37 of 1946, Decided on 11th October 
1945. 


(a) Hindu law^jolnt family property— Pro* 
per^ sold in court auction — Subsequent final 
decree for partition — Property allotted to 
mother—Prior title by auction sale is not de¬ 
feated _ Mother has no inchoate or quasi- 

contingent right before actual partition. 

Where a joint family property, which is liable to 
be sold in execution of a money decree binding on 
all the members of the joint family, passes into 
the bands of an auction-purchaser before the mother 
acquires her exclusive right in it by virtue of a 
final decree passed in a partition suit brought by 
the son against his father to which the mother is 
made a party, the subsequent allotment of the pro¬ 
perty to the mother in the final decree would not 
defeat the prior title which has vested in the au(y 
tioD-purchaser by the previous auction sole. The 
crucial date for consideratiozi is the date when the 
property has passed to the stranger auction-pM- 
chaser. The mother cannot be said to have an in« 
cboate or quasi-contingent right in the property 
which ripens into an absolute right if and when 
the partition actually takes place ; (*36) 23 A.l.fi* 
1936 P. C. 20 and (*18) 6 A. I. R. 1918 Bom, 176, 
FolU 33 AU. 118 and 9 W.R. 61, Bef.\ 27 Cal.77, 
Di$senU [P 308 O 1, 2] 


(b) Civil P. C. (1908), S. 64 — Attachment — 
Effect of. 

Where a property is attached, no alienation 
after the date of attachment, whether voluntary or 
involuntary, will affect the suction-purchaser 
later on purchases the property. [P 308 0 2] 

C. P C. 

(’44) *Chltaley, S. 64, N. 6. 

(c) Hindu law—Partition—Mother’s right — 
Property vests in mother from date of final 
decree for partition. 

Before the assignment is actully made no title 
passes to the mother as she is not the ^ 

any share in the joint family property. 
therefore, an assignment is actually madeby vixtM 
of a final decree for partition, it cannot be h«« 
that in the eye of law the property vested in w 
mother not from the date of the final decree Mt 
from the date of the preliminary decree entitling her 
to a Bhare :9 W.R. 61. Foil. [P 308 C 2;P 809 01] 

(d) Civil P. C. (1908), S. 65 — AucUon-p»ir- 

chaser_Title vests from actual date of sale 

and not of confirmation. 

Under S. 66, title vests in the auction-purch^ 
not from the date when the sale is con&med bnt 
on and from the date when the sale is aotu^V 
made, provided the sale is subsequently confirmed. 

^ [P 809 0 1] 


^ _ 

(’44) Chitaley, S. 65 N. 8, Pt. 2. 

(’41) MoUa, Page 265, Pt. (b). 

(e) Transfer of Property Act (1882), S. 52 — 
Partition suit — Sale of property pending suit 
in execution of decree for pre-partition deM 
binding on whole family— Property allotted w 
mother under partition decree— No 
made in decree as to above debt — Execution 
sale not affected by lia pendens. 

It is well settled that a partition suit operates 
2is pendens with the result that the 
an undivided share pending a suit tokes oplJ 
property which is allotted on partition to his 
dor. But a partition suit does not ope»« “ 
pendens where a property subsequently jotted 
the mother under a final decree for partihon 
been sold pending the partition suit in exeenbon oi a 
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decree m respect of e pre*partiiioD debt binding 
on all the members of the family and no proyisloo is 
made in the partition decree for the payment of that 
debt» because the deoree^holder is entitled to pro¬ 
ceed against the entire joint family property which, 
on the date on which he proceeds to sell it, is not 
vested in the mother to any extent : 27 GaL 77, 
on. [P 309 C 1, 2] 

T« P# Act — 

(•45) Chitaley, S- 52, N. 19. 

1*36) Mulla, Page 231, Note •‘Suit for partition/’ 
Itai I. B. Saran and Harihar Prasad Sinha 

— for Appellant* 

i. K* Jha and Phulan Prasad Varma — 

for Bespondents* 

Manohar Lall J— In this appeal by the 
plaintiff an interesting question of Hindu 
law arises for consideration. The facts are 
these. On 7th October 1922 defendants 4 to 
6 gave a rehan of the disputed property to 
the joint family consisting of defendant 2, 
Naunit Lai, the father, and defendant 3, 
Lacbmi Narain, the son. Defendant 1 , 
Mangal Das, advanced certain sum to defen. 
dant 2 on the basis of a handnote dated 
17tb February 1937 and obtained a decree 
on the basis thereof on 13th Kay 1940. In 
execution of that decree which was started 
on 11th December 1940 he attached the dis¬ 
puted house on lltb March 1941 and became 
the auction-purchaser on I9bh May 1941. The 
sale was confirmed on I9th November of that 
year. 

On 15tb April 1940 the son had instituted 
a suit for partition against the father in 
which he made the plaintiff, the wife of 
defendant 2 , a party, because the parties 
being governed by Mibakshara School of 
Hindu law, the mother was entitled to a 
share on partition being actually effected. 
The preliminary decree was passed on 6th 
December 1940 and the Commissioner sub. 
mitted bis report as to the allocation of the 
properties of the joint family on r2th May 
1941 and the final decree in the partition 
suit was made either in June or July 1941. 
Upon these allegations the plaintiff, Jamuna 
Devi, wife of Naunit Lai, instituted a suit 
on 29th November 1941 for a declaration 
that defendant I bad no right to attach and 
sell the disputed property which was in the 
exclusive possession and occupation of the 
plaintiff from before the attachment in the 
money decree of defendant 1 as the result of 
a partition, and that the sale of 19th May 
1941, was wholly ineffective against the plain, 
tiff it should be stated here that defendant 1 
in execution of his decree purchased the 
mortgagee's rights which were vested in the 
joint family. The trial Court did not accept 
the contention of defendant l, who was the 
only contesting defendant, that the partition 


Das (Manohar Lall J.) Patna 307 

suit and the proceedings therein were collu. 
sive and fraudulent. The effect of the allot, 
ment of the house to the plaintiff in the 
partition decree was thus summed up by the 
learned Munsif : 

‘'Until the passing of the final decree, no right of 
enjoyment of ownership in the property in dispute 
accrued to the plaintifi. I have already stated 
above that the auction sale was prior to the pass¬ 
ing of the final decree and therefore at a time 
when the right of separate enjoyment of property 
in dispute accrued to the plaintiff, the property bad 
already passed on to the defendant and it ceased 
to bo a part and parcel of the joint family property 
which could form the subject of the partition.” 

He believed the case of the defendant that 
he was in possession of the property in dis¬ 
pute and that the plaintiff had not been in 
possession as was alleged by ber. The lawyer 
of the defendant bad urged before the trial 
Court that as the debt was a pre-partition 
debt, the plaintiff was liable for it, but the 
learned Munsif refused to extend the doctrine 
of pious obligation to the wife, although he 
gave the finding that the particular debt on 
the basis of the hand-note could not bo said 
to be tainted with immorality or illegality. 
Accordingly he dismissed the i^laintiff’s suit. 
In appeal the learned Subordinate Judge 
came to the same conclusion. He points out 
that in the plaint the validity of the decree 
obtained by defendant 1 in the money suit 
against defendant 2 was challenged on the 
two grounds that it was collusive and that 
the debt on the hand-note was contracted 
for immoral purposes. On both these ques¬ 
tions of fact the learned Subordinate Judge 
agreed with the trial Court so that it must 
be bold that the loan, for the recovery of 
which the money suit was filed, was taken 
by defendant 2 as the managing member of 
tbo family, and that the decree which was 
obtained in the money suit was binding on 
all the members of the joint family, and, 
therefore, the disputed property which formed 
a part and parcel of the joint family property 
was liable to bo sold in execution of that 
decree. 

The learned Judge further pointed out 
that although this was a pro-partition debt, 
no provision was made for the payment of 
this debt in the partition decree. In this view 
be accepted the argument advanced on behalf 
of the defendant that the defendant first party 
was entitled to proceed against the disputed 
property for the realisation of his decretal 
dues even though the house has been allotted 
to the patti of the plaintiff. The learned Judge 
relied u£X)n the cas e in a. i. r, 1931 ALIj. 5 12,^ 

1. (’31) 18 A. I. R. 1931 All. 512 : 53 All. 8'88~: 

135 I. C. 139 (F.B.), Bankey Lai v. Durga Pcaaad. 
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which lays down that when a simple money 
debt binding on the entire family remains 
unpaid, and the members of the family enter 
into a partition ■without making any provi¬ 
sion for the payment of the family debt, the 
creditor may enforce the payment of his 
debt by proceeding against the properties 
received by partition by the several members 
of the family. The learned Judge goes on 
that in the present case the disputed property 
passed into the hands of the defendant first 
party by a court sale before the plaintiff 
acquired her exclusive right in it by virtue of 
the final decree passed in the partition suit, 
and, therefore, the subsequent allotment to 
the plaintiff would not defeat the prior title 
which had vested in defendant 1 by his 
previous auction sale. The learned Subordi¬ 
nate Judge refers to the decision of the 
Bombay High Court in 42 Bom. 636,^ in 
support of the view taken by the learned 
Muosif and observes : 

“In this Bombay case one 5 died leaving a widow 
y, a son R, and a grandson A. A brought a suit 
for partition and possession of his one-half share 
in B’s estate joining Y and B as defendants. A 
preliminary decree was passed holding that Y was 
entitled to one-third share, but Y died before any 
final decree could be passed. It was held that until 
the actual partition was effected no share in B's 
estate passed to the ownership of Y and therefore 
the share assigned to her remained an integral 
part of the estate available for division among the 
heirs of her husband.” 

In the conclusion the learned Subordinate 
Judge dismissed the appeal. Hence the second 
appeal to this Court. The learned advocate 
on behalf of the appellant was not in a posi¬ 
tion to challenge the correctness of the view 
adopted by the Courts below where they 
placed reliance upon the principle of 42 Bom. 
535 ,* which followed the decision of the 
Allahabad High Court in 33 ALL. 118.® These 
two decisions were approved by the Judicial 
Committee as correctly representing the 
Mitakshara law on the matter now under 
consideration in 63 I. A. 83.* The learned ad- 
vocate, however, sought to distinguish this 
decision of their Lordships which expr^ly 
approved of the case in 9 w. R. 61,® decided 
by Mitter J. in 1868 by urging that in the 
case before their Lordships no actual division 
of the joint family property had been made 
at the relevant date and, therefore, Dhanbati 

2. (’18) 6 A. I. R. 1918 Bom. 175 : 42 Bom. 535 : 

46 I. C. 760, Baoji Bhibaji v. Anant Laxman. 

3. (’ll) 33 All. 118 : 7 I. C. 908, Beti Konwar v. 

Janki KuDwar, • ^ 

4. (’38) 23 A. I. R. 1936 P. C. 20 : 63 CaL 691 : 

63 I. A. 33 : 169 I. 0. 1080 (P.O.), Ptatap MuU 

V. Dhanbati Blbi. 

5. (’68) 9 W. R. 61, Sheo Dyal Tewaree v. Judoo 

Nath. 


did not become the owner of the share theni 
in dispute. I am unable to agree that any 
such distinction can be made, although the 
argument of the learned advocate is to some 
extent supported by the decision of the Cal¬ 
cutta High Court in 27 Cal. 77.® In that case 
the learned Chief Justice and Banerji J. held 
that the mother had an inchoate or quasi, 
contingent right which ripened into an ab¬ 
solute right if and when the partition actually 
took place. A perusal of the judgment of the 
Division Bench shows that they were not 
inclined to approve of the decision given by 
Mitter J. in 9 W. B. 61,® but as their Lord., 
ships of the Judicial Committee in 63 I. A. 
33,■* have now expressly accepted the correct 
ness of that decision, the observations in 
27 cal, 77® have lost their weight. Moreover 
at p. 82 the learned Chief Justice himseli 
stat^ : 


"If there existed in the mother any such owner¬ 
ship, must not a purchaser from a son of hia 
share_I am not speaking of a sale for the pay¬ 

ment of the father’s debts—purchase subject to 
that right ?” 

In the present case the sale to defendant 1 
was a sale for the payment of the debts 
validly binding on the joint family. But 
there is a further answer to the contention 
raised by the appellant. In 63 I. A. 38* their 
Lordships observed at p. 45 that “Dhanbati 
at that time was not the owner of any share 
in the joint property and had no right of 
redemption.” It is clear, therefore, that the 
crucial date for consideration is the datej 
when the property has passed to the stranger 
auction-purchaser. It is obvious, and indeed 
it is conceded, that on 19th May 1941 the 
right in the disputed property had I)as3ed 
out to defendant 1 and Jamuna Devi wm 
not the owner on that date of any share in 
the joint property. If this critical date is 
kept in view, the distinction sought to ^ 
drawn disappears. The house was attached 
on llth March 1941 and no alienation after] 
that date, whether voluntary or involuntary 
will affect the auction-purchaser if he 
on purchases that house. But it was arguw 
that as there has been a final allotment in 
this case, even though it was in June or July 
1941 it should be held that in the eye of law 
the title in this house ■vested in the mother] 
not from the date when the final decree ww 
passed but on 6th December 1940 whan tts 
preliminary decree was passed entitling her 
to a share. Now this is the same argumen 
over again and is negatived by the weigty 

observations of Mitter J. which have __ 

6. (1900) 27 Col. 77, Jogendra Ohnnder Ghose v. 

Ful Eomari Dassi. 
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jOited with approval by their Lordships at 
(page 44: 

*‘Suppoae that Gulaba iDstead of appearing as an 
intervenot in the lower Court, as she did, under 
8. 73 of the Procedure Code had brought an action 
against them both for the arrears of her maiDtenance 
which would have accrued subsequent to the decree 
of the lower Court down to the present date. What 
answer could they have given to such a claim ? 
Sarelj the; could not have pleaded she was not 
entitled to be maintained out of the estate, because 
the; were going to make over to her a share of it. 
Buoh a plea would be absurd on the ver; face of it. 
She is not to starve until>the assignment is actually 
made.” 

The words underlined (here italicized) in this 
quotation were shown in italics in the Privy 
Council judgment of their Lordships. The 
argument of the learned advocate merely 
amounts to urging that on 6tb December 1940 
it had been agreed either voluntarily or as a 
result of thedecision’intbe partition suit that 
the son and the father were "going to make 
over” to Jamuna Devi a share in the joint 
family property. But it is authoritatively 
held now that before the assignment is 
actually made no title passes to her as she 
is not the owner of any share in the joint 
family property. Now, when was the assign¬ 
ment actually made in the present case ? 
Obviously, on or after June or July 1941. It 
was also sought to be argued that the sale 
was confirmed on 19th November 1941 after 
the date of the final decree in the partition 
suit, and, therefore, no title passed to defen-. 
dant 1. But the short answer to this conten¬ 
tion is that under s. G5, Civil P. C., title vests 
in the auction-purchaser not from the date 
when the sale is confirmed but on and from 
the date when the sale is actually made, 
namely I9th May 1941 in the present case, 
provided the sale is subsequently confirmed. 
For these reasons I must overrule this con¬ 
tention and I am in agreement with the 
views taken by the Courts below. 

It was then argued that the transfer in 
favour of defendant 1 as a result of the 
involuntary sale is bit by the rule of Us 
pendens enunciated under 8.52, T. P. Act, 
and reliance was placed for this upon the 
case in. 27 oal. 77.^ noticed above. It is true 
that this aspect of the matter has not been 
dealt with by their Lordships of the Judicial 
Committee in 68 i A. 88* but in my view the 
provisions of 8. 62, T. P. Act, are of no avail 
to the appellant. It may be assumed as well 
settled now that a partition suit operates as 
Its pendens with the result that the purchaser 
of an undivided share pending a suit takes 
only that' property which is allotted on par¬ 
tition to his vendor—the contrary view which 


prevailed at one time in the Calcutta High 
Court is not correct. But in the present case 
it has been found by the Courts below that 
the dues of defendant 1 were a prepartition 
debt, and no provision had been made in the 
partition decree for the payment of that 
debt, and, therefore, defendant 1 was enti¬ 
tled to proceed against the entire joint 
family property which, on the date on 
which bo proceeded to sell it, was not vested 
in the plaintiff to any extent. Defendant 1 
has not been found in the present case to 
have been aware of the institution of the par¬ 
tition suit—indeed the argument under the 
Transfer of Property Act was not advanced in 
either of the Courts below—and it is impos¬ 
sible to conceive in these circumstances as to 
bow defendant l in execution of bis decree 
which he obtained on 13th May 1940 could 
have joined the mother as a defendant either 
in the main suit or in the execution proceed, 
ings. It may also be added that in this case 
the right of the joint family in the house in 
question is merely that of a mortgagee’s 
right to retain possession so long as the 
mortgagors, defendants 4 to 6, did not choose 
to be redeemed. It is doubtful if in such a 
case even the principle enunciated in 27 cal. 
77*^ will have any application. But it is un- 
necessary to decide this point. A later deci¬ 
sion of the Calcutta High Court in 57 Cal. 
597,^ confirms me in my view. I would, 
therefore, overrule the second contention 
also. The result is that I would dismiss this 
appeal with costs. 

Das J. — I agree. 

V.R. Appeal dismissed, 

7. (’29) 16 A. I. R. 1929 Cal. 697 : 57 Cal. 697 ; 

126 !• C. 408, Baldcodas v. Sarojini Dasi. 


[Case No. 109.] 
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Fazl Adi C. J. and Agarwala J. 
Parbati Charan Das and others — 

Appellants 


V. 


Jagdamba Prasad Sinha and others _ 

Respondents. 

Letters Patent Appeal No. 10 of 1944, Decided 
OQ 3rd January 1946, from decision of Manobar 
Lall J., D/- 14tb February 1914. 


Civil P. C.(1908), S. 60—Objection not taken 
at time of sate — Title of auction-purchaser 
not affected. 

Certain lands on which the defendant bad built 
bouses wore sold in execution of a money decree 
against the defendant and purchased by the 
plaintiff. The defendant was an agriculturist but 
did not raise any objection to the execution sale of 
the bouse sites. The plaintiff then got deliTery of 
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possession of the plots. Subseqaently, the plaintifi 
soogbt to sell the buildings in execution for the 
balance remaining duo under his decree. The 
defendant raised the objection that they were not 
liable to sale as he was an agriculturist. This ob¬ 
jection was upheld and the houses were declared 
exempt from sale. Therenpon, the plaintiff brought 
a suit for possession of the sites and prayed that 
the defendant be ousted therefrom and the build¬ 
ings removed. The claim was decreed: 

Held that the defendant was precluded from 
objecting to the sale of the house sites as he had 
not raised the objection at the time of their sale; 
that the plaintiff’s title to the sites was not open 
to disnute and that the order passed was correct. 

^ [P 310 C 1,2] 

C P C* 

(■ 44 ) *Chitaley, S. 60 Notes 23 and 24. 

i?. S. Chatter ji — for Appellants. 

S. C. Maeumdar and Qdkulanand Prasad — 

for RespoDdeots. 

Fazl Ali C. J.—This is a Letters Patent 
appeal against the decision of Manohar 
Lall J., in a second appeal arising out of a 
suit instituted by the plaintiff-respondents 
to recover possession of portions of plots 
N09. 554, 556 and 553 which are situated in 
Mauzah Sisia Sheo Prasad. The suit was 
dismissed by the first two Courts but was 
decreed on second appeal. The defendants 
have now preferred this appeal under the 
Letters Patent. The defendants were admit¬ 
tedly the owners of a 6 annas 4 pies share in 
the village. This share was purchased in exe- 
cution of a money decree by the plaintiffs 
who are cosharers in the village to the extent 
of 10 annas 8 pies. The share of the defen- 
dants was sold some time in 1932 and in 1933 
and 1934 the respondents got delivery of 
possession of the different portions of the 
disputed land. It appears that the eppeUants 
had built certain houses upon this land and 
so in 1938, the decree still remaining unsatis- 
fied, the respondents applied for the sale of 
the houses which stood upon the disputed 
land. The appellants thereupon preferred 
an objection claiming that the houses could 
not he sold as they were agriculturists and 
their main source of livelihood was agricul¬ 
ture. The claim was upheld and the houses 
were exempted from sale. Thereafter the 
respondents brought the present suit claim¬ 
ing possession of the disputed land and 
prayed that the defendants be ousted there¬ 
from and the structures thereon he removed. 
This claim has been decreed by the learned 

single Judge. 

It has been found by all the Courts that 
in 1982 the land which formed the site of 
the houses belonging to the appellants was 
sold. It was open to the appellants to object 
to the sale of the sites of the houses on the 
ground of their being agriculturists but they 


A.LB. 

did not do so and the sites were sold. It is! 
contended in this Court for the first time) 
that the sites were not sold, but Manohar 
Lall J., states in bis judgment that the sale 
certificate clearly shows that the sites were 
sold. Such was also the finding of the first 
two Courts and there can be no doubt about 
the correctness of that finding because in 
the memorandum of appeal filed in this 
Court it is not asserted that the sites were 
not sold, hut the judgment of the learned 
single Judge is attacked on the assumption 
that the sites had been sold. The learned 
single Judge has rightly pointed out that in 
the claim case which was instituted by the 
appellants in 1936 there was only a direction 
that the building could not he sold and there 
was no dispute as to the title to the sites of 
the building which had already passed to 
the respondents. Upon that view it seems 
clear that the respondents are entitled to 
recover possession of the sites and the order 
of the learned single Judge directing that 
the houses be demolished and the materials 
he removed by the appellants at their own 
costs was the only order which could be 
passed under the circumstances of the case. 
It was contended that the present suit is 
barred by limitation and by the principle of 
res judicata. This contention, however, was 
based ux>od the assumption that the land 
upon which the houses stand was not sold 
• in the first instance. But as I have already 
stated that assumption cannot he justified in 
fact. The result is that the appeal must be 
dismissed, hut I would make no order as to 
costs in this Court. 

Agarwala J. — I agree. 

n.s./d.h. Appeal 

[Case No. 110.] 

A. I. B. (33) 1946 Patna 310 
Meredith and Ray JJ. 

M t. Surajhansi Kuer and others —• 

Defendants — Appellants 
V. 

Mt. Larho "Knar — Plaintiff — 

Despondent. 

Appeal No. 861 of 1944, Decided on 27tli Nov- 
omber 1945, from appellate decree of Sab-Judgei 
MnzaSarpor, D/** 27th April 1944* 

(a) Bihar Money-lenders (Regulation of 
Transactions) Act (7 [VII] of 1939), S. ^ 
Applicability of — Section applies ^ to 
sional money-lenders and not to isolated 0 
intermittent instances of lending. 

Section 4 is intended to apply to 
who are money-lenders by profession, m o 
words, who carry on, or desire to do, the bnsm^e® 
money-lending* It ia apparent on the lace or p* 
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ol the Act of 1939 and S. 6 of the Aot of 1938, 
'which cannot be dissociated, that they were never 
intended to apply to cases of isolated or intermit¬ 
tent instances of lending nor to similar other 
transaotiODS which technically may come within the 
definition of “loan” and may make the beneficia¬ 
ries under the transactions come within the defini¬ 
tion of “money-lending” for general purposes of 
the Aot. The Legislature never intended that a 
oasnal money-lending transaction entered under 
unforeseen circumstances should be incapable of 
being enforced through Court, unless tbe claimant 
happens to be a registered money-lender. 

[P 312 C 1, 2; P 313 C 1] 
The plaintifi, in tbe course of her business as a 
tim ber merchant, supplied some timber to the 
defendants, and for the purpose of ensuring pay¬ 
ment of price of the timber accepted a handnote 
in lieu thereof. The money due under the hand- 
note was not paid, and, therefore, another hand- 
note was executed by way of renewal on a date 
eubsequent to tbe passing of the Bihar Money¬ 
lenders Act. In a suit to recover the sum due on 
the latter handnote: 

Held that the transaction evidenced by either 
of the handnotes was not a ‘loan’ within the 
meaning of S. 4 and the plaintifi was not a 'money¬ 
lender’ for tbe purposes of that section. 

[P 311 C 1, 2] 

(b) Interpretation of statutes — Definition-— 
Meaning assigned by definition is “artificial 
meaning.” 

Whenever any meaning either wider or more 
limited than its natural connotation is sought to be 
assigned to an expression occurring in a statute, it 
has to be defined. Such a meaning is known as 
“artificial meaning.” The Legislature has, there¬ 
fore, to be cautious to retain its plain grammatical 
meaning, when placed in a particular context, its 
artificial meaning will produce repugnancy. 

[P 312 C 2] 

(c) Bihar Money-lenders {Regulation ol 
Transactions) Act (7 [VII) of 1939), Ss. 2 (f) 
and 4—S. 4 applies only to loans advanced 
after commencement of Act. 

Section 4 can only bo meant to apply to loans 
advanced after the commencement of tbe Act. 
Tbe section as worded does not bar a Court from 
entertaining suits by unregistered money-lenders 
for the recovery of all loans but only such loans as 
may have been advanced after tbe commencement 
of the Act. Under the definition in S. 2 (f) “loan” 
may, no doubt, include a transaction on a bond 
bearing interest executed in respect of past liabi¬ 
lity, but the use of tbe word “advanced” in S. 4, 
introduces repugnancy of context, and so limits the 
application of the word “loan.” CB 313 C 2J 

23. N. i3ai and Kailash Ray —for Appellants. 

O, C. Uukherji —for Respondent. 

Ray J. —This appeal arises out of a suit 
lor recovery of Rs. 1182-12.7, including prin- 
oipal and interest. The plaintiff according 
to her allegation in the plaint is a timber 
merchant, and this allegation is not denied 
in the written statement. In course of her 
business, as a timber merchant, she bad sup. 
plied some timber to tbe defendants, and 
for the purpose of ensuring payment of price 

C t the timber she accepted a hand-note for 
■oxn of Bs. 661 in lieu thereof on 1st June 


1928. This hand-note is Ex. 1. The money 
due under the band-note was not paid, and, 
therefore, in course of time, on 25th May 
1941, another band-note (Ex. 2) was executed, 
by way of renewal, for a sum of Rs. 885 as 
principal, and that sum included the original 
liability of Rs. 651 plus interest that accrued 
due till that date. This hand-note (Ex. 2) 
also carried interest, according to tbe stipu¬ 
lation, at tbe rate of Re. 1 per cent, pet 
mensem. The present suit is for recovery of 
tbe sum aforesaid due in terms of Ex. 2. 

The defendants raised various pleas in 
their written defences, but at the trial they 
stuck to one only of them, namely, the plea 
in bar of the suit under the provisions of 
S. 4, Bihar Money-lenders Act, 1939, Tbe 
learned Munsif who tried the suit came to 
the conclusion that non-compliance with the 
provisions of S. 4, Bihar Money-lenders Act, 
was a bar to the plaintiff’s suit, and, there¬ 
fore, be dismissed it so far as the suit em¬ 
braced the relief for recovery of tbe sum 
due under tbe band-note aforesaid, hut de- 
creed the claim for another sum of Rs. 134 
odd which had also been included in the 
same suit, being tbe arrears of price of fur¬ 
ther supply of timber to the defendants. The 
plaintiff went up in appeal, and tbe defen- 
dants too filed a cross appeal. The appellate 
Court, however, took a different view, and 
found that s. 4, Bihar Money-lenders Act, 
did not apply to the case. He, therefore, 
decreed the plaintiff’s suit, and dismissed 
the defendants’ cross-appeal as against the 
decree for recovery of Rs. 134 odd as it was 
not pressed. 

The defendants are appellants in this 
second appeal, and this appeal is confined to 
the plaintiff’s relief for recovery of Rs. 1132 
odd under the hand-note (Ex. 2), and here 
too the only contention raised is one based 
upon 8. 4, Bihar Money-lenders Act. Mr. 
B. N. Kai, who appears for tbe appellants, 
contends that the transaction evidenced by 
Ex. 2 is a loan within the meaning of 8 . 2 , 
cl. (f), and the plaintiff is a money-lender 
within the meaning of S. 2 , cl. (g), and that, 
therefore, tbe transaction in suit is one which 
should bo governed in all its different aspects 
by the provisions of the Bihar Money-lenders 
Act. Ho invites our attention to an Ordin- 
ance called the Provincial Debt Laws (Tern- 
porary Validation) Ordinance li [xi] of 1945 , 
which validates all provincial legislations, 
including the Bihar Money-lenders Act, ap.” 
plicahle to loan transactions based upon 
hand-notea which had hithertofore been 
held ultra vires of the Provincial Legiala- 
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ture, and the Ordinance, in its present form, 
is to oi)Grate with retrospective effect. For 
the present case before us we assume the 
correctness of the latter proposition that the 
Bihar Money-lenders Act applies to transac¬ 
tions under hand-notes. The limited question, 
however, which we are called upon to decide 
is the question whether to a transaction like 
the present S. 4 and other provisions ancil¬ 
lary thereto are applicable. Section 4 reads: 

“No Court shall entertain a suit by a money¬ 
lender for the recovery of a loan advanced by him 
after the commencement of this Act, Unless such 
money-lender was registered under the Bihar 
Money-lenders Act, 1938, at the time when such 
loan was advanced. Provided that such suit shall 
be entertainablcif the loan to which the suit relates 
was advanced by the money-lender at any time 
before the expiration of six months after the date 
of the commencement of this Act and if he is 
granted a certificate of registration under S. 5 of 
the Bihar Moneylenders Act, 1938, at any time 
before the expiration of the said six months.” 

The question, therefore, arises whether the 
transaction evidenced either by Ex.l or Ex. 2 
is a loan within the meaning of s. 4, and 
whether the plaintiff, who is a timber mer- 
chant by profession, is a money-lender for 
the purpose of that section. In order to 
understand the ambit of operation of S. 4, 
Bihar Money-lenders Act, 1939, you cannot 
dissociate it from its association with S. 6, 
Money-lenders Act, 1938. Th© section in 
terms requires registration being effected 
under the Act of 1988. Section 5, omitting 
the portions not relevant for the purpose of 
this appeal, reads : 

"Any person may make an application to be re¬ 
gistered as a moneylender. Every such application 
shaU h© in writing and shall state (b) the name 
and style under which he carries on or desires to 
carry on business as a money-lender.” 

It is evident, therefore, that S. 4 is intended 
to apply to those persons who are money- 
lenders by profession, or, in other words, 
who carry on, or desire to do, the business 
of money-lending. It is apparent on the very 
face of the above two sections, that is, S. 4 
of the Act of 1939 and S. 6 of the Act of 1938, 
that they were never intended to apply to 
cases of isolated or intermittent instances 
of lending, nor to similar other transactions 
which teohincally may come within the 
definition of “ loan ” and may make the 
beneficiaries under the transaction come 
within the definition of “money-lending” for 
general purposes of the Act. Mr. B. N. Rai 
insists that the relevant words "loan” and 
“money-lender” must be understood in the 
sense assigned to them in the interpretation 
clause of the Act, may they occur in what¬ 
ever section and in whatever context. The 


Court cannot narrow down their import for the 
purpose of giving business efficiency to parts, 
cular provisions in the Act. This argument, 
however, overlooks the opening words of 
S. 2, which reads : 

"In this Act, unless there is anything repugnant 
in the subject or context, ‘loan’ means an advance, 
whether of money or in kind, on interest made by 
a money-lender, and shall include a transaction on 
a bond bearing interest executed in respect of past 
liability and any transaction which, in substance, 
is a loan and ‘money-lender* means a person who 
advances a loan and shall include a Hindu un¬ 
divided family and the legal representatives and 
successors'in-interest, whether by inheritanoe, 
assignment or otherwise of a person who advances 
a loan.” 

On a plain reading of this section, it is cleat 
that any particular word defined in this 
section may have a meaning more limited 
than that given to it in this section, if it is 
so warranted by the nature of the subject 
which the section deals with, or by its very 
context. It has to be borne in mind that 
whenever any meaning either wider or motel 
limited than its natural connotation is soughtj 
to be assigned to an expression occurring in 
a statute, it has to be defined. Such a mean¬ 
ing is known as “artificial meaning.” The 
Legislature has, therefore, to be cautious to 
retain its plain grammatical meaning, when 
placed in a particular context, its artificial 
meaning will produce repugnancy. The 
opening words of S. 2 mentioned above ai© 
intended to prevent repugnancy. 

I have said above how ss. 4 and 6 cannot 
be dissociated, and their joint operation 
forces me to come to the conclusion that the 
Legislature never intended that a casual 
money-lending transaction entered under 
unforeseen circumstances could not be en¬ 
forced through Court, unless the claimant 
happened to be a registered money-lender. 

Section 4, on the very face of it, is appli¬ 
cable only to transactions subsequent to the 
passing of this Act. and the section says that 
in order to get the loan enforced in Court 
the lender must have been registered at the 
time when the loan was advanced. In my 
judgment a case is very easily conceivable 
in which a man who had not the least 
intention of carrying on business 
in money or in kind, nor even the slightest 
desire to enter into even a solitary transaotiOT 
of lending money in cash or kind is so placed 
as to be bound to take either a ^**^.j*\* 
hand-note to ensure payment. It would » 
absurd to think that before doing so tW 
Legislature wants him to run to the duD- 
Registrar and get himself registered as * 
money-lender. Further when he goes to tne 
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Sub-Kegistvar in order to get himself regis¬ 
tered as a money-lender be has to dll up a 
form in which he has to state in writing as 
shown above under s. 5 (b), that either he is 
carrying on money-lending, or he desires to 
carry on money-lending. The Legislature, 
it cannot be held, ever intended that one 
ebould make a false statement in his applica- 
tion for registration, If, on the other band, 
be does not state that, the Registrar is enti¬ 
tled to refuse him registration. There is a 
further difficulty, which as at present advised 
appears to me to be unsurmountable in the 
appellant’s way, that according to the section 
the plaintiff must have been registered at the 
time when the loan was advanced. Let us 
assume for the sake of argument, that the 
'“loan” in S. 4 means a transaction on a bond 
bearing interest, executed in respect of past 
liability, as provided in S. 2 (f) of the Act. 
How can the word “advance” be made ap¬ 
plicable to such a transaction? You cannot 
say that a transaction was advanced. Placed 
in this context the word “loan” must mean 
what can be advanced, which may be either 
cash or in kind. There is a further argument 
which strikes me that if this transaction is a 
loan, it is a loan not because the hand-note 
was executed but not “advanced” on 25th May 
1941, but because something was “advanced” 
previous to the commencement of this Act. 
To such an advancement, the section, in its 
very terms, is inapplicable. In my judg- 
ment, therefore, the word “loan” and the 
word “money-lender,” as they occur in S. 4, 
'Bihar Money-lenders Act, 1939, and s. 5, 
Bihar Money-lenders Act, 1938, cannot be 
interpreted in the more comprehensive and 
artificial sense assigned to them in s. 2 of 
the Act. If we do it, it would be repugnant 
to the very subject, and it would be incon¬ 
sistent with the context and may lead to 
absurdity. This interpretation would bring 
smooth transactions in business life to a 
standstill. In my view, therefore, the trans¬ 
action in the present suit is not a loan 
within the meaning of s. 4. 

The only contention advanced by the 
defendants-appellants in support of their ap¬ 
peal fails. The appeal thus having no merits 
must be dismissed with costs. 

Meredith J. —I am of the same opinion. 
This is a case of a timber merchant, not of 
a professional money-lender. It may be that 
the plaintiff owing to the manner in which 
“money-lender” has been defined in the 
Money-lenders Act of 1989 comes techni¬ 
cally within the definition of “money-lender.” 
-Bat these definitions are all to he read aub- 
1946 P/40 & 41 


ject to the phrase used at the bead of S. 2, 
namely, "In this Act, unless there is any¬ 
thing repugnant in the subject or context.” 
There is nothing inconsistent in bolding 
that the plaintiff may be a money-lender 
for the purposes of certain sections of the 
Act while not being a money-lender for 
the purposes of certain other sections, 
namely, those sections, in which there is 
anything repugnant in the subject or con- 
text. Section 4 of the Act of 1939 is, in 
my judgment, one such section. Section 4 
must be read together with s. 5 of the Act 
of 1938, which has not been repealed by the 
Act of 1939, but rather has been incorporated 
by s. 4 of the 1939 Act for the purposes of 
registration. It is, to ray mind, perfectly 
clear reading s. 4 together with s. 5 that these 
provisions with regard to registration were 
only intended to apply to a professional 
money-lender. Were it otherwise, s. 5 (l) (b) 
could not have required the applicant for 
registration to set out the name and style 
under which he carries on or desires to carry 
on business as a money-lender. He must bo 
either a money-lender by profession, or one 
who is intending to become so. There is, 
therefore, clearly repugnancy in the context 
of these sections'to the definition in S. 2 of a 
money-lender as including everyone who 
makes a solitary loan. 

I further agree with my learned brother 
that in any event s. 4 can only be meant to 
apply to loans advanced after the commence¬ 
ment of the Act. Section 4 as worded does 
not bar a Court from entertaining suits by 
unregistered money-lenders for the recovery 
of all loans but only such loans as may have 
been advanced after the commencement of 
the Act. Under the definition in S. 2 (f) 
“loan” may, no doubt, include a transaction 
on a bond bearing interest executed in res¬ 
pect of past liability, but the use of the word 
“advanced” in S. 4 hero again introduces re¬ 
pugnancy of context, and so limits the 
application of the word “loan.” 

v.r./d.h. Appeal dismissed. 

[Case No. 111.] 
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FULL BENCH 

Fazl Ali 0. J., Manohar Lall 
and Ray JJ. 

Tikait Srinibas Hukum Singh Deo 

% 

V. 

Deoram Ganjhu and others. 

Second Appeal No. 973 of 1936, Decided on 13th 
February 1946, from decree of Judicial Commis* 
aioner, Chota Nagpor^ D/- 13th July 1936, 
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(a) Chota Nagpur Tenancy Act (6 [VI] of 
1908) — Khuntalcaliidnrs — Tenure if always 
resumable. 

Though there is no provision in the Chota 
Nageur Tenancy Act giving any permanent rights 
to Khuntalxalhdar tenure-holders, yet it cannot 
be said that in every case where the Khuntakatti- 
dars ate entered in the khewat as tenure-holders, 
it must be held as a matter of law that they are 
merely temporary tenure-holders i (’21) 8 A. I. R. 
1921 Pat. 426, Disting.', (’33) 20 A. I. R. 1933 
Pat. 504, Ref. [P 315 C 2] 

(b) Chota Nagpur Tenancy Act (6 [VI] of 

1908), S. 84 (3) — Entry in survey record of 
rights_Presumption of correctness. 

The entry in the survey record of rights as to 
the nature of tenancy must be presumed to be 
correct. Where the entry in the survey record of 
rights shows that the defendants were in possession 
of a tenure which was non-resumable, the onus is 
on the plaintiff to show that the entry was in¬ 
correct : (’29) 16 A.I.R. 1929 Pat. 460 (F.B.), Bel. 
on. CP315C2] 

Baldcva Sahay and C. P. Sinha —for Appellant. 

S. N. Bose and S.N. Banerji—for Respondents. 

Manohar Lall J.— This is an appeal by 
the plaintiff who is aggrieved by the con- 
current decisions of the Courts below by 
which they have dismissed his suit which 
was instituted for recovery of possession of 
124 acres of land in village Khandanishan. 
The facts are now no longer in dispute. The 
plaintiff is the proprietor of the Biru estate 
in the district of Ranchi. Village Khandani- 
sban .is a part of that estate. On 14th January 
1882, the then Baja, the great grandfather 
of the plaiutift’, executed a registered patta 
in respect of the village in favour of Tbuntha 
Ram Ganjbu and his son Dangu alias Mahen- 
dra as jagir hinheyati, that is to say a life 
grant, on receipt of a nazarana of Bs. 100 
and an annual payment of Rs. 26.5-0 besides 
cess. It is im.ortant to state here that in 
this document it is recited that ten years 
before this the village had been let out to the 
gungles and they made the lands cultivable. 
On 13 th August 1882, Thutba Ram for self 
and on behalf of his minor son Mahender 
sold the village to Hira Singh, who was the 
son of Raja Hari Ram Singh. After the sale 
deed, EX. 6, the vendors reserved the lands 
now in dispute for themselves—it has been 
found by the Courts below that these were 
the lands which were reclaimed by the 
grantees during the ten years before the 
grant of 1882 . In 1897 the estate was taken 
charge of by the manager of the encumber¬ 
ed estates. At that time Damar Singh, son 
of Hira Singh and grandfather of defendant 
1 , claimed bis right to the village on the 
basis of the sale deed in his favour of August, 
1882 just referred to above. This right was 
recognised by the manager and the village, 


therefore, remained in possession of Damar 
Singh and thereafter in the possession of his 
son Jagatpal Singh. In the survey record of 
rights prepared in the year 1908 khewat No. 2 
was recorded in the name of the Biru estate, 
but khewat no. 3 was recorded in the name 
of Jagatpal Singh, whose estate was also 
then under the manager of the encumbered 
estates. The remarks colurun contains these 
remarks : "The interest was mukarari, not 
resumable and no patta has been produced.” 
The revisional survey record of rights was 
finally published in the year 1933 in which 
again khewat no. 2 was recorded in the namo 
the Biru estate while khewat No. 3 was re¬ 
corded in the name of defendant 1 with a 
note to the same effect that the mukarari 
was not resumable and there was no patta. 
On these allegations the plaintiff sought to 
recover possession from defendant 1, 

The trial Court came to the conclusion 
that as the transferor of the predecessor of 
defendant l was holding the village on a 
grant from the predecessor of the plaintiff 
as hinheyati grant, the village must be held 
to be resumable as both the grantees are 
dead. In appeal the learned Judicial Com¬ 
missioner has come to the conclusion that 
the manager of the encumbered estate 
having accepted the claim of Damar Singh 
and there being a presumption of accuracy 
of the entry in the survey record of rights, 
the plaintiff was debarred from putting for¬ 
ward any claim that the village was now 
resumable He also pointed to the fact ^at 
defendant 1 has been able to produce receipts, 
Exs. B series and Ex. O (l) in which he or 
his predecessor-in-interest is described as 
mukararidar. The receipt Ex. C (l) is of the 
year 1889 and was actually filed before the 
manager in 1897. In that receipt Hira 
Singh the father of Damar Singh is describ- 
ed as a mukararidar. The appeal of defen¬ 
dant 1 was, therefore, allowed. That part of 
the claim of the plaintiff has 
pressed and cannot be pressed on his wh^ 
in the present appeal. It will be rememwreo 
that the original grantees reserved to them¬ 
selves 124 acres of land when they tr^fer* 
red the village to the predecessor of defen¬ 
dant!. Regarding this area khewat NO. 4 was 
prepared in the record of rights of the year 
1908 and the land was recorded in the name 
of Mabendra, Sukhram and Sukhlal sons o 
Thutha Ram Ganjhu. Sukhlal is 
in the present suit. The nature of the rig 
of khewat No. 4 was recorded as DagM 
Panewala’ with the remarks that the ton>^ 
was not resumable. In the years 1914, 
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and 1919 Mahendra and Sukhram alienated 
110 acres out of this area in favour of de¬ 
fendant 6, Tilakman Sahu. Thereafter, the 
revisional survey record of rights was final, 
ly published in the year 1933. The original 
grantees are.now dead. Thuntha Bam Ganjhu 
died before 1916 and Mahendor died in 1926. 
The plaintiff on these allegations sought to 
resume this land. He also claims mesne 
profits. 

The learned Subordinate Judge dismissed 
the suit of the plaintiff against defendants 2 
to 6 upon the ground that Tbuntha Ganjhu 
had a jungle-tarasidease from the Baja from 
before the patta which was granted in 1882 
and that this being a lease for cultivating 
purposes, Thuntha Ganjhu acquired a psrma- 
nent right in the lands claimed by him. In 
appeal the learned Judicial Commissioner 
has also come to the same conclusion. He 
points out that the patta itself mentions that 
the jagirdars had reclaimed the cultivable 
land of the village prior to the year 1882 and 
that this state of affairs has been recognised 
at both surveys. There is no dispute that 
this 124 acres of land was the land which 
was reclaimed by Tbuntha Ganjhu during 
the ten years he was in possession of the 
village before it was granted to him in 1682. 
The learned Judicial Commissioner has found 
as a fact that it is reasonable to hold from 
the circumstances that the grantees remain¬ 
ed in possession of 124 acres which may be 
accepted as representing the land which 
they themselves had previously cleared and 
brought under cultivation. In second appeal 
Mr. Baldeva Sahay contends that defendants 
2 to 4 have no permanent rights and their 
position is no higher than that of ordinary 
khuntkatidar tenure-holders. He points out 
to a number of sections in the Chota Nagpur 
Tenancy Act to support his argument that 
no privilege has been conferred on such per- 
sons by any provisions of the Act so as to 
entitle them to retain possession of the lands 
against the wishes of the landlord. 

It is true that there is no provision in the 
Act giving any permanent rights to khunt- 
katidar tenure-holders — see the remarks of 
a Single Judge of this Court in 14 P. Jj. T. 
467 ,^ Attention may also be drawn to Beid’s 
well-known Settlement Beport of Chota 
Nagpur, para. 163, p. 70 where it is stated 
that "a kbuntkatti tenure-holder has no 
special previleges under the statute law.” 
Our attention was also drawn to Division 


Bench decision of this Court in 2 p.L.t. 638.® 

In that case it was found : 

“The entry of Kbuntkatti rights in the present 
case happens to be in the khewat and, therefore, 
the status of the plaintiSs was recorded as tenure- 
holders.” 

It was found as a fact that there was 
nothing in the record of that case to show 
that the interests of the plaintiffs were 
necessarily permanent and not temporary. 
This case was, therefore, decided on its own 
facts, and is no authority for holding that in 
every case when the khuntkattidars are 
entered in the khewat as tenure-holders, it 
must be held as a matter of law that they 
are merely temporary tenure-holders. In my 
opinion the matter, so far as the present 
appeal is concerned, is concluded against the 
appellant by the entry in the survey record 
of rights which must be presumed to be 
correct. In that entry it is shown that de- 
fendants 2 to 4 are in possession of a tenure 
which is non-resumable. The onus is on the 
plaintiff to show that that entry is incorrect, 
and he has not been able to show to the 
satisfaction of the Courts of fact below that 
that entry is incorrect. On the other hand, 
every indication upon the record is to the 
contrary direction. It may ho observed as 
was pointed out in 9 Pat. 347® that the civil 
Court is not a Court of appeal from the 
decision of the survey authorities when they 
make a record in the record of rights. As it 
is impossible to place all the materials before 
the civil Court of the enquiry or the facts 
upon which the survey authorities relied in 
order to record a particular entry, the 
statute itself directs emphatically that such 
an entry must be presumed to bo correct 
unless shown by evidence to be incorrect. 
The plaintiff in the present case has not 
shown that the entry is incorrect. There is 
no onus on the defendants to show as to 
what were the materials upon which that 
entry which is in their favour is based or 
that the entry is correct. For these reasons 
the api)eal is without any substance and 
must bo dismissed with costs. 

Fazl All G. J. — I agree. 

Ray J_I entirely agree and have noth¬ 

ing to add. 

V.W./d.H. Appeal dismissed. 


2. {'21) 8 A. I. R. 1921 Pat. 426 : 63 I. C. 764 : 2 
P. L. T. 638, Jeo Lai Singh t. Wuzit Naraio 
Singh. 

3. (’29) 16 A.I.B. 1929 PaL 460 : 9 Pat. 347 : 118 
I.C. 316 (F.B.), Tengaroo Sukul T. Cbatbu Bbar. 


1. (’88) 20 A. I. R. 1933 Pat. 604 : 148 I. C. 666 : 
14 P. L. T. 467, Began Mabton v. Kamakhaja 
Karayan. 
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SiNHA AND Ray JJ. 

Sm. Kamani Devi alias Sakuntala Dev^ 
— Petitioner 

V. 

Sir Kameshwar Singh of Darbhanga 
—Opposite Party. 

Civil Rcvn. No. 631 of 1944, Decided on 14th 
November 1945, from order of Sub-Judge, Patna, 
D/- lltb May 1944. 

•(a) Hindu law — Marriage — Gandharva 

torm_Mithila School — Gandharva marriage 

is not invalid— Wife married in Gandharva 
form is entitled to maintenance. 

The Gandharva form of marriage is not invalid 
according to the Mithila School of Hindu law. 
At any rate the relationship of husband and wife 
created by such marriage is binding against each 
other and the husband cannot escape his liability 
of maintaining the wife married in this form, 
whatever be the consequences upon the children 
born of such wedlock with regard to their right of 
inheritance and succession and whatever be her 
status in relation to her husband’s agnatio and 
cosnatio relations : Case law and texts reviewed. 

® CP 324 C 2] 

Hindu Law— 

(’38) Mayne, Page 136. 

(b) Hindu law—Marriage—Gandharva form 
of marriage — Incidents of. 

The ancient Hindu law-givers beginning with 
Manu downwards have all considered the Gan- 
dharva form of marriage as one of the eight forms 
for the Hindus of all castes, but because in the 
Gandharva- form the bride is not given away by 
the father to the bridegroom contrary to the 
principles of •patria porestas it was considered as 
one of the unapproved forms by some law-givers. 
The blame that attached according to them to this 
form of jnarriage did not, however, make the 
marriage void, but created some difference in case 
of succession to the property of a wife married in 
the Gandharva form. [P 323 C 1] 

Hindu Law— 

(’38) Mayne, Page 136. 

(c) Hindu law—Marriage—Gandharva form 
—Performance of nuptial rites necessary. 

Celebration of Gandharva form of marriage is to 
be attended with nuptial rites and ceremonies 
including boma and saptapadi for its validity. 

[P 319 C 1] 

Hindu Law— 

(’38) Mayne, Page 134. 

(d) Civil P. C. (1908), O. 33, R. 5 (d) and S. 115 

_Order rejecting application under cl. (d) when 

revisable. 

The Court’s jurisdiction to reject the application 
under O. 33,1B. 6 (d) is based upon the decision of 
the question whether the applicant's allegations do 
not show a cause of action. If the Court commits 
an error of law or fact in its conclusion on this 
question in which the question of jurisdiotion is 
involved its conolusipn if erroneous leads to an 
illegal assumption of jurisdiction and is, therefore, 
revisible. [P 326 C 1,2] 

When a Court rejects an application to sue in 
forma pauperis it decides the question whether 


A. I.R. 

the applicant is entitled to sue without payment 
of proper court-fee and in doing so it ultimately 
refuses to try the issue as between the applicant 
and the opposite party. Its jurisdiction to so 
refuse is attributable to the statutory enactment of 
O. 33, R, 5, cl. (d) and if it misinterprets this 
provision or in holding an inquiry into the appli¬ 
cability or otherwise of this provision of law 
commits an error of law, it in substance commits 
a mistake with regard to the ambit of its jurisdio- 
tIOQ and therefore this being a question in which 
the question of jurisdiction is involved its order 
is revisable under S. 115. [P 328 0 

C. P. C. — 

(•44) Chiteley, S. 115, N. 26. 

(’41) MuUa, Page 1044 Note “Bevision,” 

(e) Hindu law — Maintenance — Jural 
relationship created contrary to shastrlc 
injunctions — Person may still be entitled to 
maintenance. 

Instances are not wanting in Hindu law that 
when a particular jural relationship is created 
contrary to shastric injunctions, the relationship so 
created is not null and void for all purposes, 
however invalid they be for certain purposes only. 
For instance, in the case of an invalidly adopt^ 
son, he may not be entitled to succeed as a validly 
adopted son but be is all the same entitled to 
maintenance; similar is the case of an illegitimate 
son of twice born caste. So is the case of a conou- 
bine of a twice born caste under the Hindu law. 
The best illustration is the case of a wife married 
from within the prohibited degrees. Though the 
marriage is void, she is nevertheless entitled to be 
maintained by her husband. [P 319 C 1, 2] 

(I) Hindu law — Texts — Obligatory and 
directory provisions. 

The Stnriti or Dbarmasbestra comprise three 
Eandas or adhyayas : (1) Aohara (ritual) which 
comprises rules for the observance of religions rites 
and ceremonies and social and moral duties of 
different castes, (2) the Vyavabara (civil acts and 
rules) which embraces forensic law and practice as 
well as rules for private aots aud conteste, and (3) 
the Prayasohitta (expiation), the atonement or 
religious penalty for sin. So far as Chaps. 1 and 3 
of the Smriti or Dharma Shastra are concerned 
they do not contain the substantive law governing 
the rights and obligations as between the parties. 
They are more or less social or moral codes having 
no binding effect. They are merely directory and 
not obligatory. [P 819 C 2 ; P 321 0 1] 

(g) Hindu law—Mithila School — Texts of 
authority pointed out. 

The leading authorities of Mithila School are the 
Yivadratnakara and Vivadaebintamani; conou* 
rently with these are of great weight in Mithila 
Vivada Chandra by Laxmi Devi, the treatise on 
Inheritance by Srikaraoharya the Madan-parija^ 
the Smriti-sara by Stidharaobarya, Smrite-sara W 
Harinanthopadhaya and the Dwoita-parishista by 
Meshaya Misra. [P 319 C 2 ; P 3210 IJ 

Hindu Law- 

css) Mayne, Page 63, Pts. (f) and (i). 

(’40) MuUa, Page 12, Pts. (p) and (q). 

(h) Hindu law — Marriage — Approved a^ 
unapproved forms—Principal difference, statefl. 

The principal difference between the 
and nnapproved marriages is to be found in tn 
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matter of succession to the woman’s stcidhana. In 
the former case the husband and in the latter the 
parents family is preferred. [P 320 C 1] 

Hindu Law— 

(’38) Mayne, Page 132. 

(’40) Molla, Page 601. 

(i) Hindu law— Marriage — Presumption of 
validity. 

Once it is proved that a inatraige has been per¬ 
formed, a presumption of law arises in favour of a 
valid form of marriage. [P 320 C 2] 

Hindu Law— 

(’38) Mayne, Page 174, Pt. (h). 

(’40} MuUa, Page 610, S. 438. 


(j) Hindu law — Texts —Mitakshara cannot 
prevail against unequivocal Smriti texts. 

Mitakshara cannot prevail against such of the 
Smriti texts as are unequivocal specially where all 
the leading commentaries of all the schools are 
agreed among themselves : 11 M. I. A. 487, Foil. 

[P 322 C 1} 


(k) Civil P. C. (1908), O. 6, R. 2—Alternative 

pleas_Claim for maintenance by wife married 

in Gandharva form—Alternative plea that even 
if marriage is invalid it has created right of 
maintenance in favour of plaintiff is tenable. 

Alternative pleas in law are always permissible. 
In a suit for maintenance by a Hindu wife 
married in Gandharva form -it is open to the 
plaintiff to say that if according to law themarraigo 
is not valid for all purposes it at least has created 
in her the right to be maintained by the opposite 
party. tP 326 C 1} 


Ce P. C* —^ 

(’44) Chitaley, O. 6, B. 2, N. 6. 

(’41) Mulla, Page 75, Note “Alternative allega¬ 
tions.” 

(1) Civil P. C. (1908), S. 115—Revision when 
lies—Principles. 

Once a Court rightly assumes jurisdiction to 
decide a dispute between the parties, it does not 
exercise its jurisdiction illegally or with material 
irregularity simply because it decides either a 
Question of law or a question of fact erroneously 
and in such a case the High Court has no power 
of revision against a decision of lower Court. But 
if a Question of jurisdiction Is involved in bis con¬ 
clusion of law or fact, then the High Court can 
interfere in the event of such conclusion being 
erroneous, because that would amount to . legal 
assumption or exercise of jurisdiction. Similarly, 
when a Court refuses to decide a matter which it 
has jutiediotion to decide, its decision can always 
be Interfered with under the section. Li l. 


C P c# — 

(’44) Chitaley, S. 115, N. 12. 

(’41) Mulla, Page 419, Pt. (y). 

(m) Civil P. C. (1908). O. 33, R. 5 (d) and 

g 115 _Duty of Court — Court has to see 

whether allegations prlma facie show cause of 
action : (’83) 20 A. I. R. 1983 Pat. 284, Diueni. 

What a Court has to decide in adjudicating 
upon the maintainability of a pauper application 
is whether the allegations, prtma facie, show a 
cause of notion capable of enforcement in a Court 
of iufllico and calling for an answer. It is not open 
to a Court ot the preliminary stage to enter into 
the merits of the suit and to determine whether 
the cause of action alleged in the plaint is ot is not 


well founded. The Court is not acting within the 
ambit of its jurisdiction when it decides the ques¬ 
tion on the merits : Case law discussed : (’33) 20 
A. I. R. 1933 Pat. 284, Dissent. [P 828 C 2; 

P 329 C 1] 

C. P. C, — 

(’44) Chitaley, O. 33, R. 5, N. 5 Pt. 7. 

(’41) Mulla, Page 1043, Cl. (d) “Cause of action.” 

(n) Civil P, C. (1908), S. 115— Material irre¬ 
gularity—Judge refusing to bring his mind to 
bear on real question in controversy acts with 
material irregularity, 

Where in considering an application for leave to 
sue in forma -paifperis for a claim for mainten¬ 
ance by a Hindu wife married in Gandharva 
form the Judge does not apply his miud to the 
limited question whether wife married in Gan¬ 
dharva form is entitled to maintenance or not, 
which is the real question in controversy but 
rejects the application on merits bolding that (ho 
Gandharva furm of marriage is invalid, the Judge 
acts with material irregularity in the exercise of 
his jnri.sdiction and the order passed by him is 
liable to revision. [P 330 C 1] 

Q _ 

(■44)*Cbitalov, S. 115, N. 26. Pt. 19. 

(’41) Mulla. Page 42(>, Pt. (b). 

if. liahman — for Petitioner. 

P. Tt. Das, L. K. Jha and S. P. SrivaUava — 
for Opposite Party. 

Ray J. — Tho facts and circumstances 
leading to this civil revision are shortly 
these: The petitioner Sin. Kamani Devi alias 
Shakuntala Devi alleges herself to be a 
cousin of tho junior Maharani of the oppo. 
site party tho Ilon’ble Mabarajadbiraj Sir 
Kameshwar Singh of Darbbanga, and during 
the illness of the Maharani, she had to remain 
at the Darblianga Palace at the request of 
the Maharani and her husband, the opposite 
party, between April and July 1939. During 
her stay, there grew intimacy between tbe 
applicant and opposite party, and ultimately 
they married in tho Gandharva form and - 
lived as husband and wife with the result 
that the applicant conceived. Later, she was 
sent by the opposite party, under tbe care 
of her father, to the Patna General Hospital 
for delivery. In February 1940, a male child 
was born to her. All tbe while, the opposite 
party used to maintain her and bear all her 
expenses until ist October 1940. On tbe oppo¬ 
site party’s default to maintain her, with a 
view to enforce her right to maintenance, 
she filed an application for leave to sue in 
forma pauperis under tho provisions of 
O. 33, Civil P. C. As required by R. 2 of the 
Order, tho application contained the parti¬ 
culars reciuircd in regard to the plaint in tbe 
suit showing tho cause of action for tho 
same. In those allegations she stated that 
she was the wife of the opposite party having 
been married to him in the Gandharva form 
w’hich is valid according to the Mithila law 
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by which the parties are governed. The peti- for x>ermi33ion to sue as a pauper and thua 
tion for leave to sue as a pauper came up to deny her a trial is derived from the ata- 
for disposal before Mr. B. K. Sarkar, the 


then Subordinate Judge, First Court, Patna, 
who by his order dated 30th January 1943, 
allowed the petition. Against this order, the 
opposite party moved this Court in civil 
Revision No. 60 of 1943, on the ground that 
the Subordinate Judge contravened o. 33, 
R. 5 by refusing to hear his counsel on the 
question whether the allegations in the plaint 
disclosed a cause of action. This civil revi¬ 
sion was disposed of by the Court allowing 
the application, setting aside the order under 
revision and remanding the case to the Court 
below for disposal according to law. The 
direction given in the order was : 

“It is to be distinoUj understood that arguments 
will be confined in the Court below to the question 
whether the allegations in the plaint disclose a 
cause of action as provided in O. 33, B. 5, cl. (d) 
and whether upon those allegations a valid mar¬ 
riage under the Mithila School of Hindu Law can 
be said to have been contracted. No other extra¬ 
neous question shall be allowed to be raised or 
discussed.*’ 

Thereupon, the Subordinate Judge, Mr. 
Yunus after allowing the question referred 
to him to be fully heard passed the order 
under revision on llth May 1944, rejecting 
the application; and, in doing so, he has come 
to the finding that the marriage in Gan- 
dhai'va form is not valid amongst Brahmans 
governed by the Mithila School of Hindu 
Law, and therefore the statements contained 
in the plaint do not show a valid cause of 
action as required by o. 33, E. 5 (d), Civil 
P. C. He also rejects the alternative prayer 
for maintenance as a further relief based on 
the contention that the applicant was en¬ 
titled to get maintenance even in the event 
of the marriage connection alleged in the 
plaint being found illegitimate or illegal, 
bolding such a relief inconsistent with the 
plaintiff's case. 

As against this order of the learned Sub¬ 
ordinate Judge, the applicant has come up 
in revision under S. 116, Civil P. C. The 
petitioner contends, inter alia, (l) that the 
learned Subordinate Judge should have eon- 
fined himself to the question whether the 
allegations prima facie show a cause of 
action but bad no jurisdiction to dispose of 
the complicated case finally on merits at 
this preliminary stage; (2) that he acted with 
material irregularity in approaching the 
question in the way he has done without 
addressing himself to the pith and substance 
of the allegations so far as they were rele¬ 
vant to the relief sought; and (3) that the 
Court’s authority to reject an application 


tutory provisions contained in o. 33, R. 5 , 
Civil P. C., and in this case he has assumed 
jurisdiction to reject the application on an 
erroneous view of law governing the ques- 
tion whether the applicant’s allegations do 
not show any cause of action. 

The respondent’s learned counsel nrg^ 
two points in reply : (i) That the learned 
Subordinate Judge’s decision, that a Hindu 
Brahmin governed by the Mithila School of 
law cannot contract a valid marriage in the 
Gandharva form, and therefore such a 
marriage is illegal, is perfectly right; and 
( 2 ) that even if he is wrong in this view of 
law, this Court cannot interfere in revision. 
He very strenuously contends that “the 
learned Subordinate Judge had jurisdiction 
to decide the question whether the appli- 
cant’s allegations do not show a cause of 
action. Having such jurisdiction, it is im¬ 
material whether he decided it wrongly or 
rightly, and even if be decided it wtonglyt 
he did not exercise his jurisdiction illegally 
or with material irregularity. For this pro- 
position he has relied upon the case in 11 
I. A. 237^ and certain other authorities to be 
noticed presently. The question before us, 
therefore, reduces itself to (l) whether the 
Subordinate Judge is right in holding that 
the Gandharva form of marriage amon^t 
Brahmins is invalid according to the Mithila 
School of the Hindu law ; ( 2 ) whether ^e 
petitioner on her allegations in the plaint 
has made out a cause of action for a suit for 
maintenance; and lastly (3) whether a revi¬ 
sion would lie. 

I shall deal with the first question as 
above propounded. For the purpose of ap¬ 
preciating the point, I should state some¬ 
what elaborately, the allegations made by 
the applicant in her application for leave to 
sue in forma pauperis. Her allegatioM 
which shall be assumed to be true at 
stage of the case are : She and the oppo^te 
party are Maithili Brahmins, her cousin being 
the junior Maharani of the opposite party. 
During her stay in the Palace on the occa¬ 
sion of her sister’s illness, she and the op¬ 
posite party entered into an agreement for 
marriage and celebrated the same in the 
Gandharva form which is valid in Mitbil* 
School of Hindu law, that both of them were 
majors at the time and were, therefore, com¬ 
petent to contract, that the marriage was 
followed by consummation, that is to say* 

1. (’85) 11 Col. 6 : 11 I.A. 237 (P.O.), Baja Amir 
Hassan Khan t. Sheo Prakash Singh. 
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the opposite party cohabited with her as it 
happens between husband and wife, that as a 
result of this sexual intercourse which she 
believed the opposite party was entitled to 
have with her as his wife, she conceived and 
ultimately gave birth to a male child, that 
she was being treated by the opposite party 
as his wife in being maintained by him till 
some time before the filing of this applica¬ 
tion. She further alleges that this marriage is 
valid according to the Mithila School of Hindu 
Law, and then she claims that on account 
of this marital relationship, she was at least 
entitled to be maintained by the opposite 
party. It is well settled in law that celebra¬ 
tion of the Gandharva form of marriage is 
to be attended with nuptial rites and cere¬ 
monies including homa and saptapadi for its 
validity, and it was conceded by the learned 
counsel appearing for the opposite party 
that for determining the question at this 
stage, it is also to be assumed that in this 
particular case, all those rites were in fact 
performed. Cause of action in the case 
should be limited to a bundle of facts neces- 
sary to entitle her to claim maintenance 
as against the opposite party. It has to be 
borne in mind that the larger question, 
namely, whether she has got all the Hindu 
law rights of a wife as against her husband 
and his relations, such as, right of succes¬ 
sion and inheritance, and whether the issues 
born out of this wedlock would have ell the 
rights of legitimate issues, is not in issue 
hero The question has to be examined from 
this limited aspect only. The Court in order 
to come to a position to bold that her allega- 
tions do not show a cause of action will have 
to find that she has not made out a case for 
enforcing a right to maintenance as against the 
opposite party and nothing more or nothing 
less. Unfortunately in this particular case 
the learned Subordinate Judge has not kept 
this in view. While discussing the question 
of Hindu law of Mithila School in point, he 
hasnotbroughthismiud to bear upon deciding 
what is the scope of the cause of action m 
Itbe suit before him. Ho should have borne 
in mind that instances are not wanting m 
Hindu law when a particular jural relation- 
ship is created contrary to the Sbastrio in¬ 
junctions, the relationship so created is not 
null and void for all purposes however m- 
valid they be for certain purposes only. For 
instance, in the case of an invalidly adopted 
son, he may not be entitled to succeed as a 
validly adopted son, but he is all the same 
entitled to maintenance. Similar is the case 
lof an illegitimate son of a twice born caste 
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who. though excluded from inheritance, is 
entitled to be maintained out of the estate 
of his father. So is the case of a concubine 
of a twice boro caste under the Hindu law. 
The best illustration is the case of a wife 
married from within the prohibited degress. 
Though the marriage is void, she is never, 
theless entitled to be maintained by her 
husband {vide Trevelyan, Hindu Law. p. 49). 

The learned Subordinate Judge, too, in 
my view, has iu his examination of the au¬ 
thorities on Hindu law bearing upon the 
question of validity of a Gandharva form 
of marriage, missed the elementary distinc¬ 
tion between obligatory and directory provi- 
Bions. The Smriti or Dharamshastra com- 
prise three kandas or adhyays, that is, (l) 
Achara (ritual) which comprises rules for 
the observance of religious rites and cere, 
monies and social and moral duties of the 
different castes, (2) the Vyavahara (civil acts 
and rules) which embraces forensic law and 
practice as well as rules for private acts 
and contests ; and (3) the Prayashchitta (ex- 
piation,) the atonement or religious penalty 
for sin {vide Preface p. 11 of Vyavastba 
Cbandrika by Shyama Charan Sarkar). So 
far as chaps. I and III of the Smritior Dhanna 
Sbasbras are concerned, they do not contain 
the substantive law governing the rights 
and obligations as between the parties. They 
ace more or less social and moral codes 
having no binding effect. In this view of 
the matter, the law relating to the validity 
of the Gandharva marriage must be sought 
for in the Vyavahara Kanda and unless 
Gandharva form of marriage is declared to 
be null and void by the substantive law, 
any direction laying down the social and 
moral duties for the Brahmins recommend¬ 
ing them not to perform such marriages 
will not in the least invalidate it. With re¬ 
gard to the leading authorities governing 
the different schools of Hindu law, it is well 
settled that Mitakshaca is considered as the 
main authority for all the schools of law 
with the sole exception of that of Bengal. 
Besides, there are certain other schools in 
which certain other works are respected con¬ 
currently with the Mitaksbara, particularly 
on account of their adopting certain doctrines 
which are inculcated in those books. Accord¬ 
ingly the leading authorities of Mithila are 
the Vivadaratnakara and Yivada-cbinta. 
mani; concurrently with the above are of 
great weight in Mithila (l) Vivada chandra 
by Lakshmi Devi, the treatise on inheritance 
by Srikaracharya, the Madana Parijata, the 
Smriti-sara, by Sridharacharya, Bmriti-sara 


820 Patna 


KAirANi Devi V. Kamesh'WAR Singh J’J A. I.K, 


(by Harinanthopadhaya and the Dwoita- 
jparishishta by Meshava Misra. these, 
Vi vada-chintamani was composed by Vachas- 
pati Misra who was also the author of 
several other works, namely, Vyavahara 
Chintamani commonly cited by the name of 
Misara; these also are of great authority in 
Mithila. 

The learned Subordinate Judge has relied 
very strongly upon Kritya Chintamani by 
Vachaspati Misra which is a book on Achara 
only and has not referred to any of the 
above authorities. I will have to consider 
presently the authority of this work.J 

The fundamental conception of Hindu law 
with regard to the relationship between hus¬ 
band and wife are thus expressed by Manu: 
The husband receives his wife from the Gods; 
he must always support her while she is 
faithful. Let mutual fidelity continue until 
death. This may be considered as the sum¬ 
mary of the highest law for husband and 
wife {vide Mayne, p. lOG). According to Manu, 
Gandharva form of marriage was one of the 
eight forms and he defines this to be the 
voluntary union of a maidan and her lover; 
this is also accepted to be a valid form of 
marriage by Gautama, Baudhayana, Vishnu, 
Yajnavalkyaand Narada. The commentators 
regarded the Brahma, Daiva, Araha and 
Prajapatya forms of marriages as the appro¬ 
ved or blameless forms and the other ones 
beginning with Gandharva as the unapproved 
or blameworthy marriages. The principal 
difference between the approved and un- 
approved marriages is to be found in the 
matter of succession to the woman’s stri- 
dban; in the former case the husband and in 
the latter the parents family is preferred. 
Evidently the reason was that originally in 
the case of approved marriages, she passed 
into her husband’s gotra and in unapproved 
marriages she did not. The difference is ex- 
plained by Madhava: 

" In the forms of * marriage beginning with 
Gandharva, there Is no gift of the maidan, the 
gotra and pinda of the father do not cease.” 

Both usage and the inclusion in the Mitak- 
shara of the wife as a sagotra sapinda have 
given her the gotra of her husband in all 
forms of marriage. Courts have also held 
that a wife passes into her husband’s family 
and gotra without distinguishing between 
the forms of marriage ; Mayne, lOth Edn., 
para. 89, pp. 132 and 133. 

In my view, the learned Subordinate Judge 
has completely misdirected himself in his 
review of the judicial pronouncements and 
ancient texts of Hindu law bearing upon the 


question at issue. His discussion of the 
subject bears an impress throughout of an 
assumption on his part that no nuptial 
rites are required to be performed in a 
Gandharva marriage and that no such 
rites were performed in this particular 
case. At this stage of the case he can¬ 
not make an assumption of either the one 
or the other. It is well-settled that once it 
is proved that a marriage has been perform, 
ed, a presumption of law arises in favour of 
a valid form of marriage. It follows, there- 
fore, that if law requires as pronounced in 
12 Mad. 72^ nuptial rites to be performed for 
a valid Gandharva marriage, it will have to 
be assumed at this stage not only that a 
marriage was performed between the pairtiea 
but it was performed with due nuptial rites. 
The learned counsel, Mr. P. R. Das, appear- 
ing for the opposite party, conceded with bis 
usual candour that performance of such 
nuptial rites should also be assumed for the. 
purpose of testing if the allegations madeont 
a cause of action. 

The learned Subordinate Judge sums np 
the result of the decisions of the Court as 
tending to show that Gandharva form of 
marriage is obsolete except amongst the 
warrior castes. Whether any form of mar¬ 
riage which was recognised as valid by the 
Smriti-writers has subsequently become 
obsolete amongst classes of people other than- 
warriora is more or less a question of fact. 
The applicant who avers that this marriage 
is valid according to Mithila law is entitl^- 
io adduce evidence to show that it is not se 
obsolete in the area governed by Mithila- 
School. It is not necessary to plead that 
such marriage has grown up by custom. It 
has simply to be shown that it has not died' 
out. This can be established either by ad¬ 
ducing evidence of instances of such mar¬ 
riages being still prevalent or by showing 
that they were held valiiMoy the commenta¬ 
tors of great repute in the Mithila Sehoof 
or by both. I shall presently show from- 
Vivada Chintamani and Yivada Batnakar,. 
the two highest authorities in Mithila School- 
that Gandharva marriage was prevalent in* 
Mithila when their authors flourished and 
was considered in respect, at least, of certain^ 
disputes to be a^ good as the four approved 
forms of marriage. In my view, in his re¬ 
view of the decisions of the British Indian' 
Courts he has missed the real point. 

With regard to his review of the judicial 
decisions, 12 Mad. 72* stands good law 
notwithstanding what has be en said in gA 

2. (’89) 12 Mad. 72, Brindavana v. Badhamani. 
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M. Ij. j. 271® and A. I. B. 1925 Mad. 497.* In 
24 M. L. J. 271® the observations of Abdur 
Babim J. relied upon by the Subordinate 
Judge are obiter dicta, inasmuch as in that 
case the alleged marriage was not proved. 
Besides Abdur Babim J.’s view is influenced 
probably by bis opinion that no nuptial rites 
are required to be performed in Gandharva 
form. The learned Chief Justice in A. i. B. 
1925 Mad. 497* defines the marriage without 
nuptial rites to be Gandharva marriage. It 
is clear from his decision that if a marriage 
proceeding from reciprocal desire is attended 
with or followed by the essential nuptial 
rites he should not regard it as an invalid 
marriage. In 3 ALL. 7S8,® the learned Judges 
deciding the case have also considered a 
case of marriage without nuptial rites and, 
therefore, they said that the marriage was 
nothing more nor less than concubinage. 
48 ALL. 126® simply follows the earlier 
'Allahabad case and Daniel J., described it 
as unregulated indulgence of lust, evidently, 
dealing with the case where no nuptial rites 
had been performed. 

In short, none of these cases supports the 
view that where a Gandharva form of 
marriage is associated with performance of 
appropriate nuptial rites the marriage would 
still be invalid amongst the Brahmins. It 
is, therefore, wrong to say that 12 Mad. 72® 
has been modified by the subsequentdecisions 
of that Court. With regard to his review of 
ancient Hindu Law texts, the one error which 
pervades, and thus vitiates it, is that be 
makes no distinction between those that deal 
with Vyavahara, i. e., the Hindu forensic 
law and practice and those that are Acbar 
and Prayaahchita. The latter two kandas 
are merely moral and social codes and thus 
they are merely directory but not obliga- 
Itory. Had he kept this distinction in view, 
be would not have held what is said by 
Voohaspati Misra in Kritya Cbintamani as 
conclusive on the subject. In this mistaken 
view he has brushed aside what is said by 
the learned author in Shradh Cbintamani 
wherein he recognises the validity of a 
Gandharva marriage wherein marriage by 
cohabitation is followed by nuptial rites. 
His reooncilation of the apparent contradic¬ 
tion by reference to Dovala who is a Smriti- 
writer and who propounds the necessity of 

3. P13) 21 I. C. 724 : 21 M.L. J. 271, VisvaDalha- 

Bwamy Naicker v. Kama Ammal. 

4 . (*26) 12 A.I.B. 1926 Mad.497:48 Mad. 1:93 I C. 

705, Maharaja of Kolhapur v. Sundram Ayyar. 

5 . (*81) 3 All. 738, Bhaoni v. Maharoj Singh. 

6. i'26) 13 A. I. R. 1926 All. 1 : 48 All. 12G : 90 

1. 0. 868, Kiaban Dei v. Shco Paltan. 


essential nuptial rites in Gandharva mar¬ 
riage and its validity for all castes makes it 
clear that ho (Misra) recognises Gandharva 
marriage as valid marriage and, therefore, 
Shradha Cbintamani is in conflict with Kritya 
Cbintamani. Besides, I have shown already 
that Kritya Cbintamani is also in conflict 
with Vivada Cbintamani which is the real 
authority in the Mithila School of law. 
Kritya Cbintamani can be explained on the 
ground that it is an Achar Kauda and as 
such is only recommendatory. 

Besides the above, certain other glaring 
errors have crept into the learned lower 
Court’s review of the texts of ancient Hindu 
law givers. He assumes, as against the deci¬ 
sion in 13 Pat. 550,’ that Sulapani is an 
authority in the Mithila School. Sulapani is 
an author of two diliereut treatises. Ilis com¬ 
mentary on Yttjuyavalkya called Dipakalika 
which is apparently a Code of Hindu forensic 
law and practice, to use the words of Col- 
brooke in his preface, page xv, “is in deserved 
repute with the Gauriya School'’ while trea- 
tises on penance and expiation are in great 
repute with both schools, namely, Gauriya 
and Mithila (Colebrooke’s Preface, P. xx). 
This is confirmed by reference to Motley's 
Digest ccxill by Dhavle J. in 13 pat. 550’ 
wherein it is said that Sulapani’s treatises on 
penance and expiation are regarded as an 
authority in Bengal and Mithila; but we are 
not concerned here with penance, expiation 
and rituals but with Hindu law or Juris¬ 
prudence. Therefore the learned Court’s reli¬ 
ance on Sulapani quoted from Colebrooke’s 
Digest, Book III, p. 605 is completely miscon¬ 
ceived, because if that is a part of his com- 
mentary on Yajnyavalkya it may be good 
law in Gauriya's Scliool but not so in 
Mithila School. If, on the other hand, it is a 
quotation from bis treatise on penance and 
expiation which, though highly regarded in 
Mithila School is of no use for the purpose 
of deciding the question of law. 

The learned lower Court, while dealing 
with the subject, has failed to notice how 
Colebrooke treats the subject in his ith Edn. 
p. C14 etc. In this part the author shows on 
interpreting the texts bearing upon the ques- 
tion that Gandharva is one of the unblamable 
forms of marriage and the stridhan of the 
wife married in this form is inherited by 
her husband. Reference is also made therein 
to Manu, Narada, Yama and other Smriti- 
writers as being of the same opinion, ibs 
I have said above the learned lower Cilourt's 

7. (’34) 21 A. I. R. 19.34 Pat 398 : 13 Pat. 550 : 

152 I. C. 446, Kamla Prasad v. Murli Manobar. 
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mistake is due to his miconception as to 
fundamental difference between Achara, 
penance and expiation (rituals and moral 
injunctions) on one band and Vyavahara 
(forensic law and jurisprudence) on the 
other. In one part of his judgment, the 
learned Subordinate Judge has brushed aside 
the law given by Manu, the first Smriti. 
writer, and Kulakahatta, a commentator of 
Manu, observing that they refer to a stage 
of civilisation which is a thing of the past 
and gives preference to what Mibakshara 
says on the subject. But it has been laid 
down by the Privy Council in 11 M.I.A, 487* 
{vide Mayne, p. 138). 

"Mitbaksbjac cannot prevail against such of the 
smriti texts as arc unequivocal specially where all 
the leading commentaries of aU the Schools are 
agreed amongst themselves.” 

I shall presently show that Vivada Ratnakar 
of Cbandeswar and Vivada Chintamani of 
Vachaspati Misra are agreed in accepting 
the texts of Manu to the effect that the 
Gandbarva form of marriage is one of the 
higher forms in which the wife’s atridhan 
goes to the husband. In my view, therefore, 
the conclusion to which the trial Courtcomes 
to on review of decisions of Courts and texts 
of Hindu law-givers and commentators is 
wrong or at any rate inconclusive. I shall 
presently show how the authorities stand in 
favour of validity of Gandbarva marriage 
■while there are some which though not irre¬ 
concilable are apparently against it. This 
will clearly demonstrate that the question is 
too complicated and complex to be dealt with 
in this summary manner at this preliminary 
stage as has been done by the learned Sub¬ 
ordinate Judge. It may noticed here that 
how summarily the lower Court disregards 
the discussion of the subject in the edition 
of Mayne on Hindu Law by Srinibas lyangar 
observing that he is not an authority on 
Hindu law, but lyangar has based his dis¬ 
cussion on ancient texts and standard autho¬ 
rities on Hindu law. His edition, therefore, 
does not deserve this scant treatment. 

Next I shall proceed to show somewhat 
elaborately though not exhaustively how the 
validity of a (jandharva marriage stands with 
reference to Hindu law texts of unques¬ 
tioned authority including those which are 
regarded as of very high repute in the 
Mithila School. It is clear, therefore, that 
according to the Mitaksbara the relation¬ 
ship of wife and husband is established, 
even, by a marriage in Gandbarva form. 

8. {’66-67) 11 M. I. A. 487 : 2 Sulher 124 : 2 Sar. 
327 (r.C.), Bhagwen Deen v. Mayne Baee. 


Sbyama Charan Satkar in his Vyavastha 
Chandrika, vol. Il, page 443 of the Vya- 
vastba part, says: 

“Jagannatha, however, has very justly said 
at present the Brahma nuptials only are practised 
by good men; but even the marriages cail^ Asura, 
Gaudbarva, Bakshasa and the rest are sometimea 
practised by others. (Colebcooke’s Digest, Vol. Ill, 
page S66.)” 

The same learned author at page 444 quotes 
Yama and Devala. Yama says: 

“Neither by water nor words of mouth can a 
man be said to be the husband of a girl; he becomes 
her husband by the performance of the nuptial 
rites and by (the bride) stepping on the seventh 
step.” 

and Devala says: 

“The nuptial rites are ordained in the marriages 
styled the Gandbarva and the rest; to this contract 
the nuptial fire must be made witness by men of 
the three classes (Coiebrooke’s Digest,Yol. II,tjondon 
Edition, page 606.)” 

Dr. Jolly on Hindu Law and (juatom at 
pages 110 and ill says that in the Smritis 
the choice of husband is allowed to the 
young lady if she is not given in marriage 
even after some time has passed after her 
attainment of puberty. The motive in this 


is that the father loses his authority over 
the daughter through his delay in giving 
her away in marriage; at page 111-112 he 
says: 

‘‘The Gandbarva Vivaha too, the love marrl^ 
without the consent of the parents, seems in 
the first place to have been a privilege of the 
nobles and therefore can be connected with the 
Raksasa Vivaha, i. e., the bride on understanding 
with her lover, is forcibly carried away from the 
house of her parents. The beat known and often 
quoted example of a pure Gandbarva marriage ot^ 
of epic is the story of Sakuntala and Dusyanta and 
a secret marriage of this sort without nuptial 
monies has even been called the most appropriate 
form of marriage for the Eshatrlyas. . • .There was 
a difference of opinion as to whether the 
marriage ceremonies are necessary or are superflu¬ 
ous in case of a Gandbarva Vivaha. Already 
Devala recommends the performance of these cere¬ 
monies and Eamas 228F. too advises the lover to 
perform sacrifices into the fire and to take toe 
bride thrice round the household fire, because toe 
marriage would therewith be as good as conolodM, 
and the parents, in order to avoid public scandal 
would have to give their consent to it. The Gan- 
dharva marriage is moreover praised as being on 
the whole the best form of marriage. ... It is also 
opined in the Smrities (Naroda and Baudhajana) 
that this form of marriage is open to all castes 


like.” 

Trevelyan summarises (at page GO) the 
iw relating to Gandbarva marriage on 
eference to various authorities in this wayi 

“This form of marriage is said to exist still in 
be family of the Tipperah Bajas, and it 
ecently asserted to have taken place in a famu/ 
a Ganjam. A religions ceremony is now as 
ary in a marriage in this form as when Jtoe 
uatriage takes place in the ordinary form^ T 
landharva form of marriage as now oelebrawo 
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and tbe ancient iorm seem, therefore, to resemble 
one another in name only.” 

To sam up, it is -well settled that the 
lanolent Hindu law-givers beginning with 
IManu downwards have all considered the 
iGandharva form of marriage as one of 
the eight forma for the Hindus of all castes, 
but because in the Gandharva form the 
bride is not given away by the father to the 
bridegroom contrary to the principles of 
Patria potestas, it was considered as one 
of the unapproved forms by some law. 
givers. The blame that attached according 
to them to this form of marriage did not, 
however, make the marriage void, but creat. 
ed some difference in case of succession to 
the property of a wife married in the 
Gandharva form. The theory was that as 
the father had not made over the bride, 
therefore the bride’s gotra continued to be 
the same as that of the father, and therefore 
on the death of such a wife, the father in 
preference to her husband had the better 
right to succeed. But in other respects even 
some of those old law-givers said that 
Gandharva Vivaha was the best form of 
marriage. According to some of the law¬ 
givers, Gandharva marriage is compared to 
concubinage, but as has been very clearly 
pointed out in Mayne at page 134, para. 92 
this was due to a misconception. Manu 
enumerated the eight forms of marriage 
for Hindus irrespective of any caste, but 
did not say anything about the nuptial rites 
being performed. This in the view of the 
later commentators was considered to be a 
concubinage, because it was not accom. 
panied with the necessary nuptial rites, 
such as, giving away the bride in midst of 
festivities known as kanyadan, recital of 
vedic mantras at the time of panigrahan, 
sacrifice into the fire known as nuptial fire 
and proceeding of the young couple seven 
steps together called saptapadi. But the mis- 
take committed by those commentators was 
that Manu did never mention of any nuptial 
rites in connection with any other form of 
marriage too. So far as nuptial rites are 
concerned, they are mentioned in griba- 
ahutra, and, as already mentioned, Devala 
and certain other commentators have said 
that nuptial rites, such as above excepting 
kanyadan, are necessary even in the case of 
a Gandharva from of marriage. Therefore, 
& Gandharva form of marriage proceeding 
from love and desire and based upon mutual 
<ionsent of the bride and the bridegroom, 
followed by the performance of nuptial rites 
would be found to be completely blameless 


like any other form. And it would be all 
the more so when it is found that the father 
has delayed in giving the bride to a suitable 
bridegroom even for some time after her 
attainment of puberty which is the case in 
all instances of major girls and which is a 
matter of evidence. 

Now, therefore, let us examine how does 
the Gandharva marriage stand with regard 
to its validity in the Mithila School of 
Hindu law. It is agreed on all hands as 
well settled that Yivada Ratnakar and 
Vivada Chintamani are the highest autho¬ 
rities in the Mithila School of Hindu 
law. Vivada Ratnakar has been trans¬ 
lated by J. C. Ghosh, Hindu Law, vol. il, 
p. 572. The author of Vivada .Ratnakar 
who is also held in a very high esteem by 
Vachaspati Misra, and is very often quoted 
in bis Vivada Chintamani, in Chap. X deals 
with the several rules of succession to 
stridhana of childless woman according as 
she is married in one form of marriage or 
other. In Para, i of the chapter the author 

of Vivada Ratnakar says : 

“Now is discussed the rule of succession to the 
wealth of a childless woman according to form of 
marriage. Narada says : Property of a woman 
shall go to her offspring; if she have no offspring, 
it is declared to go to her husband if she was 
married according to one of the four approved 
forms beginning with the Brahma form: if she was 
marrried according to one of the other forms, it 
shall go to her parents.” 

The four forms are mentioned not for the 
purpose of excluding the fifth. Therefore 
the wealth of a childless woman married in 
Brahma, Daiva, Arsha, Gandharva and 
Prajapatya, on her death goes to the hus¬ 
band ; the wealth of one married in one of 
the other forms Rakshasba, Asura and 
Paisaeba, goes to the father. This refers to 
property received at the time of marriage. 
Manu says : 

“It is ordained that the property of a woman 
married according to the Brahma, the Daiva, the 
Arsha, the Gandharva or the Prajapatya rite shall 
belong to her husband alone, if she dies without 
issue.” 

Aprajayam means without issue. Devala 
says : 

“The property of a woman on her death is taken 
in common by her eons and maiden daughters ; in 
default of issue, the husband, the mother, the 
brother or the father shall take.” 

Ghosh in the same volume at p. 699 has also 
incorporated a translation from Vivada 
Chintamani of Vachaspati Misra on the 
subject. Vivada Chintamani, verse 233: 

“Manu says: It U admitted tbatthc property of 
a woman married according to (any of) the cere¬ 
monies called Brahma, Daiva, Arsha, Gandharba 
and Prajapatya, shall go to her husband, if she die 
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without issue. But her wealth, given to her on her 
marriage in the form called Asura or either of the 
other two (Bakshasa and Paisaoha) is ordained on 
her death without issue, to become the property of 
her mother and father.” 

These translations quoted from the two 
highest authoritative commentators make it 
very clear that Gandharva marriage is consi- 
dered to be one of the approved forms of 
marriage for the purpose of succession to 
the property of a wife dying without issue. 
This could not be so, if Ghandharva mar¬ 
riage was considered to be a sort of con. 
cubinage by the aforesaid commentators of 
the Mitbila School and if as such it was 
considered to be invalid. On the contrary, 
Vivada Eatnakar having quoted Devala in 
support of his interpretation of the text of 
Narada accepts Devala’s view that nuptial 
rites are not dispensed with in the case of a 
marriage in the Gandharva form. The 
learned counsel for the opposite party has 
relied upon a passage in Kritya Chintamani 
compiled by the same author. Therein, after 
narrating the eight forms of marriage com- 
mencing with Brahma and ending with 
Paisaoha, the author says : 

“For a Brabmia, however, there are only four 
forms of marriage commencing with Brahma. AU 
forms of marriage are for castes other than that.” 

According to the order of enumeration the 
first four commencing with Brahma will 
exclude Gandharva, and therefore it is argued 
that according to Vachaspati Misra who is 
the highest authority in the Mithila School 
a Brahmin cannot marry in Gandharva 
form, and, therefore, any marriage accord¬ 
ing to that form must be deemed to be held 
invalid by Vachaspati Misra. I have just 
quoted Vachaspati Misra from his Vivada 
Chintamani which adopts Manu’s text in 
which Gandharva is considersd to be one of 
the approved forms of marriage. To the 
same effect is Vivada Batnakar. It falls, 
therefore, to be considered which view of 
Vachaspati Misra is correct. In my opinion 
there is no discrepancy between the two. 
What is stated by Vachaspati Misra in 
Vivada Chintamani is law, while what he 
writes in Kritya Chintamani is more or less 
a social or moral rule. Kritya Chintamani 
has nowhere been accepted to be an autho. 
rity in the Mithila school of Hindu law. I 
have had the advantage of reading Kritya 
Chintamani, and I have found that this is a 
book on rituals. The contents of the book 
will show that he does not deal with Vyava- 
hara or law but deals with Achara. The 
subject heads dealt with in this Code are 
various Hindu festivities and the cere- 


monials and rituals connected therewith. It 
is frankly conceded by the opposite party 
that this book has not been referred to in 
any decided case so far and none of the. 
standard authors of Hindu law have re- 
ferred to this book as being one of autho. 
rity in the Mithila school of Hindu law 
except by way of a general reference in 
terms such as that the Vivada ChintamamV 
Vyavahara Chintamani and other works of 
Vachaspati Misra commonly cited by the 
name of Misra are all considered as great 
authority in Mithila. In my view, therefore, 
the passage in Kritya Chintamani has not 
authority of law. At any rate, it cannot be^ 
considered to have laid down that if a 
Brahmin enters into a Gandharva form of 
marriage—by Gandharva form of marriage 
we must understand a marriage between 
two adults, male and female, based upon their 
mutual agreement followed by performance 
of all the nuptial rites including homa and 
saptapadi, either followed or preceded by 
consummation—that marriage creates no 
jural relationship between the married 
couple. It cannot be conceived for a moment 
that while Vachaspati Misra in his Vivada 
Chintamani gives such a high position to 
Gandharva marriage for the purpose of 
succession of the wife’s stridhana by the 
' husband he should consider the marriage 
void for all other purposes. In the case of 
this sort of discrepancy the usual presamp* 
tion of validity of marriage, if performed', 
must prevail. In my view, therefore, the 
Gandharva form of marriage is not invalid 
according to the Mithila School of Hindn 
law. At any rate, the relationship of husband 
and wife created by such marriage is bind¬ 
ing against each other and the husband 
cannot escape his liability of maintaining 
the wife married in this form, whatever be 
the consequences upon the children bom of 
such wedlock with regard to their right of 
inheritance and succession and whatever be 
her status in relation to her husband’s 
agnatio and cognatio relations. J. G. Ghosh 
at pp. 798 and 799, while considering the 
validity of this marriage observes that the 
Madras High Court has taken the right view, 
namely, that such marriages (Gandharva) 
may be valid if contracted with a vii^D 
and if nuptial rites with homa are aulse- 
quently performed. G. D. Banarji, in his 
Tagore Law Lectures on Marriage and 
Stridhana at p. 102, after quoting Mao- 
naghten, says: 

"But the correctness of this opinion 

appears to have been qaestioned by the High Oonri 
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o£ Bengal in 1 "W. R. 194» and it is contrary to the 
opinion o! Jagannatha, which is based upon the 
following text of Devala : ‘Nuptial rites are 
ordained in the marriage styled gandharba and 
the rest; to this contract the nuptial fire must be 
made witness by the men of the three classes ; and 
it seems that the only formality which may be dis¬ 
pensed with in the gandharba marriage is the 
formal gift of the bride by her guardian, she being 
in this instance considered self-given'.” 

In my opinion, therefore, the view taken 
by the learned Subordinate Judge is com¬ 
pletely wrong, and further it is clear how¬ 
ever that be has not brought his mind to 
bear upon the question at issue in its true 
perspective. The case before him was whe¬ 
ther in view of the allegations made by her, 
the applicant was entitled to call upon the 
opposite party to maintain her. It is appa¬ 
rent on the face of his judgment that he has 
not applied his mind to this very limited 
question raised in the plaint. He has mis¬ 
directed himself by entering into a considera¬ 
tion of validity at large of Gandharva 
marriage. It may be assumed for the pur¬ 
pose of this case that this marriage may not 
be as valid as the four approved forms of 
marriage for all other purposes including 
questions of inheritance, succession, etc., but 
there is no authority for the proposition that 
a husband after taking a wife in this form 
of marriage and after consummating the 
same and thereby disabling the wife from 
taking another husband would be free to 
escape ■ the consequence of his own act by 
denying her the bare right of maintenance. 
A question of estoppel may well operate 
against the husband denying the relation- 
ship. The learned Subordinate Judge is also 
wrong in observing that the plaintiff was 
not entitled to claim maintenance oven on 
the ground that she is the illegitimate wife 
of the opposite party. I do not find any 
inconsistency in the claim. The plaintiff's 
lease is that she was married to the opposite 
party in a particular form, and it is quite 
open to her to say that if according to law 
this marriage is not valid for all purposes, 
it at least has created in her the right to be 
maintained by the opposite party. There is 
no inconsistency in facts, and alternative 
pleas in law are always permissible, and 
there is nothing wrong in that. In my view, 
therefore, the allegations in the plaint do 
show a cause of action for the plaintiff's 
right to maintenance as against the defendant. 

The next important question to be consi¬ 
dered is whether, assuming that the learned 
Bnbordinate Judge is wrong in bis view of 


law, this Court has got the power to inter- 
fere in revision under s. 116 , Civil P. C. 
This section has been interpreted from time 
to time in judicial pronouncements begin, 
ning with the case in 111 , a. 237^ mentioned 
above. The next case on the point that came 
up before the Judicial Committee was the 
one reported in 16 I. A. 104.^® This case 
simply upheld the decision of a Court who 
had given effect to the interpretation of 
s. 622 , Civil P. C., corresponding to the pre¬ 
sent S. 115 as laid down in ll I. A. 237.^ The 
point again came up for consideration in 
44 I. A. 2Gl” at p. 261. Their Lordships of 
the Privy Council observed : 

"It will be observed that the section applies to 
jurisdiction alone, the irregular exercise or non¬ 
exercise of it, or the illegal assumption of it. The 
section is not directed against conclusions of law 
or fact in which the question of jurisdiction is not 
involved.” 

In 27 I. A. 21G'^ their Lordships observed : 

“It (the Court) made a sad mistake it is true; 
but a Court has jurisdiction to decide wrong as 

well as right..But to treat such an error as 

destroying the jurisdiction of the Court is calcula¬ 
ted to introduce great confusion into the adminis¬ 
tration of the law.” 

Bearing in mind the principles enunciated, 
in these three cases the position comes to' 
this: that once a Court rightly assumes juris¬ 
diction to decide a dispute between the’ 
parties, it does not exercise its jurisdiction' 
illegally or with material irregularity simply 
because it decides either a question of law 
or a question of fact erroneously, and, in; 
such a case, High Court has no power of re-| 
vision against a decision of the lower Court.j 
But if a question of jurisdiction is involved 
in his conclusion of law or fact, then High 
Court can interfere in the event of such con¬ 
clusion being erroneous, because that would 
amount to illegal assumption or exercise of 
jurisdiction. A third case that might arise 
is when a Court refuses to decide a matter' 
which it has jurisdiction to decide, its de-i 
cision can also be interfered with under the 
section. Applying these principles to the 
facts of this case, the question resolves itself 
to this : Whether any question of jurisdic¬ 
tion is involved in the learned Subordinate 
Judge’s conclusion on the question whether 
the allegations in the applicant's plaint do 
not show a cause of action. If the answer 
to this is in the affirmative, then the order 

10. (’S9) 16 Cal. 749 : 16 I. A. 104 : 6 Sar. 362 
(P. C.), Muhammad Yusuf Khan v. Abdul Rah- 
ma n Khan. 

11. (’17) 4 A. I. R. 1917 P. C. 71 : 40 Mad. 79:i : 
44 I. A. 261 : 40 I. C. 650 (P. C.), Balkrishoa 
Udayar v. Basudeva Aiyar. 

12. (1900) 25 Bom. 337: 27 I. A. 216: 7 Sar. 739 
.C.), Malkarjan v. NarbacL 



9 . (1B64) 1 W. B. 194, Chuokrodbuj Tbakoor v. 
Bee* Obander Joobraj. 
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of the Subordinate Judge is revisable. If 
the answer is in the negative, then no revi¬ 
sion would lie. In order to examine the 
question, the scheme of o. 33, Civil P. C., 
has to be kept in view. This order of the 
Code prescribes a special procedure for suits 
by paupers. Under the law every subject 
has a right to have his suit, however frivo¬ 
lous, fully tried and decided in case he files 
bis plaint with proper court-fees provided 
for by fiscal legislation; but it is only in 
some special cases and on compliance with 
some special requirements that a suit can 
be entertained and tried when filed by a 
pauper without payment of proper court- 
fees. Order 33, therefore, is a special proce- 
dure to meet special cases. In order that a 
party can be allowed to sue in forma 'pau¬ 
peris, he has to fulfil certain conditions as 
laid down in the said order. Rule l defines 
a pauper. Rule 2 prescribes the particular 
form that the application for permission to 
sue as pauper shall take. Rule 3 prescribes 
the mode of presentation of such an appli¬ 
cation and B. 4 makes it discretionary with 
the Court to examine the applicant regard¬ 
ing the merits of the claim and his pau¬ 
perism. Rule 5 confers jurisdiction on the 
Court to reject such an application on the 
happening of certain contingencies as enu¬ 
merated in the several clauses of the rule. 
Rule 5 provides: “The Court shall reject 
an application for permission where the 
applicant is not pauper.” Suppose the 
trial Court takes an erroneous view of 
the law defining the word "pauper” in ex- 
planation to R. l and relying upon this 
erroneous view of his, rejects the applica¬ 
tion for permission to sue, the question will 
naturally arise whether any question of 
jurisdiction is involved in the lower Court’s 
conclusion on this question. My answer is 
in the affirmative, because the Court’s juris¬ 
diction to reject an application without 
allowing the applicant or the plaintiff to 
have a trial is a special jurisdiction. As- 
sumption of this jurisdiction depends upon 
his conclusion on the question whether the 
applicant is a pauper or not. If he is a 
pauper, the Court has no jurisdiction to re- 
ject his application. If be is not a pauper, 
the Court is bound to reject it. In my view, 
therefore, this is a question of law or fact 
as the case may be in which the question of 
jurisdiction is involved. We are here con¬ 
cerned with the learned Subordinate Judge’s 
conclusion on B. 5, cl. (d). Here similarly 
the Court’s jurisdiction to reject the appli¬ 
cation is derived from or is based upon tho 


A.LB. 

decision of the question whether the appU. 
cant’s allegations do not show a cause o! 
action. If the Court commits an error of 
law or fact in his conclusion on this ques. 
tion in which the question of jurisdiction is 
involved, his conclusion if erroneous leads 
to an illegal assumption of jurisdiction and 
is, therefore, revisable. The learned counsel 
for the opposite party contends strenuonsly, 
in terms of the decision of the Judicial 
Committee in 11 I. a. 237,^ that the Subordi- 
nate Judge had jurisdiction to decide the 
question whether the allegations of the ap¬ 
plicant do not show a cause of action, and 
having jurisdiction to decide it, if he deoi- 
ded it wrongly, that does not amount to 
either acting without jurisdiction or acting 
illegally or with material irregularity in 
exercise of his jurisdiction. It is, however, 
to be borne in mind that if this contention 
be accepted, then s. 115 should be com¬ 
pletely nugatory because in some instances 
Court before assuming jurisdiction has to 
decide some question of jurisdiction, and if 
he decides wrongly, there would be no re¬ 
medy available. Such an aspect of the thing 
bad to be dealt with by their Lordships of 
the Privy Council in 44 I. A. 261.*^ I invito 
reference to a passage at p. 267. What hap¬ 
pened in that case was that a District Judge 
acting in exercise of the powers conferr^ 
upon him by s. 10 , Religious Endowments 
Act (20 [XX] of 1863) decided that the elec- 
tion of a member to fill up the vacancy in 
an endowment committee was regular and 
he by his order accepted him as a mem¬ 
ber of the committee on an erroneous con¬ 
struction of the statute which on the con¬ 
trary requires that the vacancy baa to be 
filled up by the members of the committee 
by election and until that is not done, the 
District Judge has no power to deal with 
the matter. Against this order, a revision 
was filed before the Madras High Court. At 
the hearing of the application a preliminary 
objection was raised that on the construo- 
tioD of the statute a petition for revision of 
the order of the District Court did not lie* 
The High Court overruled the prelimina^ 
objection and set aside the District Judges 
order as made without jurisdiction. Agai^ 
this there was an appeal to the Judicisl 
Committee, and the preliminary objection 
that the petition did not lie under 8. H5 
was also raised and discussed there. Jja 
overruling that objection their Lordship® 
said : 

“It wUl be observed that the seoUon appU«Jf 
jarisdiotion alone, the inegolar exercise or new- 
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exercise of it, or the illegal assumption of it. The 
section is not directed against conclusions of law 
or fact in which the question of jurisdiction is not 
involved. And if the appellant’s contention be 
correct, then if the civil Court should absolutely 
and whimsically decline to exercise its jurisdiction 
and refuse to make any orders as to the filling up 
of vacancies, no matter how many.existed, there 
would not, in a case such as the present, be any 
remedy available under this section and no appeal 
would lie.” 

It is evident from the observation of their 
Lordships that it is not every erroneous 
decision either of law or fact of a Court that 
is immune from revision by the High Court; 
if in their Lordships’ own words toe conclu- 
sions of law or fact be one in which the 
question of jurisdiction is involved, then, by 
all means, such conclusions are revisable 
by the High Court. It will be profitable 
here to refer to the case in 4 Pat. TJ. J. 340.^^ 
In that case a judgment-debtor who subse- 
quent to the sale of his immovable property 
in execution sold his property privately, ap¬ 
plied to have the auction sale set aside under 
O. 21, R. 89. The question that was discussed 
before the executing Court was whether the 
judgment-debtor was competent to apply 
under that rule. The lower appellate Court 
reversing the decision of the executing Court 
came to a decision that the judgment.debtor 
in that case was not competent to apply 
under the rule. Against this order a revi- 
sion was directed to this Court and Mullick 
and Jwala Prasad JJ. overruled the preli- 
minary objection, and set aside the order of 

the appellate Court. Mullick J. said : 

“In my opinion tho principles in 27 I, A. 216*^ 
do not apply. Here the Court could only adjudicate 
upon the application if it was presented by a person 
folfiUinc the character required by R. M. Ihe 
Court’s decision upon tho point whether the appli¬ 
cant has the necessary legal character is clearly a 
question involving jurisdiction. An erroneous deci- 
Blon on a question of law or fact after jurisdiction 
has been once legally assumed would not be a 
ground for interference under S. 115. Civil 
bat if the decision is the very basis and foundation 
of jurisdiction in its limited sense as distinguisbed 
from powers it at once comes within the purview of 
the section. The judgment of their Lordships of the 
Privy Council in 44 I. A. 261H ia in my opinion 
authority for this view.” 

The point again came up for considera¬ 
tion in 14 pat. 488.'* In that case the ques¬ 
tion arose whether a particular application 
that was filed before a Court in a mortgage 
suit in which a preliminary decree had been 
passed, was one seeking to record a compro- 
mise under O. 23, R. 3, Civil P. C. A oonten- 

13. (’19) 6 A.I.R. 1919 Pat. 601 : 4 Pat. L. J. 

840 ; 61 I.C. 873, Mt. Dhanwanti Kuet v. Shoo- 

■hanker Lai. 

14 . (’86) 22 A.I.B. 1936 Fat. 385 : 14 Pat. 488 : 

165 1.0. 076, Harihar Prasad v. Qopal Saran. 


tion against the maintainability of this ap- 
plication was to the effect that it was an 
application under O. 21, R. 2, and, as such, 
it was barred by limitation, and therefore 
it could not be entertained under o. 23, R. 2. 
In short, the question was whether the ap. 
plication answered the description given in 
O. 21, R. 2 or O. 23, R.3, Civil P. C., as in the 
present case the question is whether the 
plaint is one falling within the mischief of 
R. 5 (d) of o. 33. The Subordinate Judge 
entertained the application under o. 23, R. 3. 
This order was sought to be revised in this 
Court under s. 115, Civil P. C. It was con- 
tended on behalf of the opposite party in 
that revisional proceeding that the Subor¬ 
dinate Judge had the jurisdiction to decide 
whether the application fell within the provi¬ 
sions of O. 23, R. 3 or within that of O. 21, R. 2 , 
and if his decision bo right or wrong, this 
Court had no jurisdiction to interfere by 
way of revision. In overruling this preli- 
minary objection, Courtney-Terrell C. J., 
quoted with approval the dictum x^ropounded 
by Mullick J. in 4 Pat. L. J. 340.'^ above re- 

cited, and then said : 

•‘Indeed learned counsel for the opposite party 
was constrained to admit that if a particular juris* 
diction originates in some special law or enactment, 
tho High Court can always interfere in tho sense 
that it can construe the law and in accordance with 
that construction compel the lower Court to exercise 
such jurisdiction or to refrain from exercising the 
jurisdiction if not warranted by the law or enact- 
ment in question/• 

Ho further says: 

•‘It {opposite party’s contention) amounts to a 
contention that a subordinate Court is the solo and 
final judge of the ambit of its own jurisdiction. It 
is certainly true that the High Court will not inter¬ 
fere in revision with a decision on the merits even 
if the lower Court should err both in law and in 
fact, provided always that such subordinate Court 
had jurisdiction to entertain the dispute between 
the parties. But if it be contended, as in this case, 
that tho Court had no jurisdiction whatever to en¬ 
tertain the matter, this Court must listen to the 
cootentioD and if it should find that tho lower 
Court has made a mistake as to ihe extent of its 
jurisdictioDi it may then interfere and this is parti¬ 
cularly so when the lower Court, in determining 
the ambit of its own jurisdiction, construes a legisla¬ 
tive enactment/* 

This decision in 14 pat. 488'* came up for 
consideration in a Full Bench case of this 
Court, A.I.R. 1938 pat. 22.'® The decision in 
14 pat. 488'* was accepted as good law and 
it was held that 

"the superior Court wUl interfere in revision where 
the juriidictioQ is derived from statute e.g., the 
Court-fees Act, and the matter is one of construc¬ 
tion of the statute, e. g., the particular category 

IS. (’38) 25 A. I. R. 1938 Pat. 22 : 16 Pat. 766 ; 
172 1. C. 840 (F. B.), Bamkhelawan Sahu v. 
Surendra Sahi. 
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into ^bicb the suit falls and the proper court-fe© 
payable on it. Moreover in deciding the question of 
court-fee, the Court is deciding an issue as between 
the Crown and the plaintiff; and should itsdecision 
bo adverse to the plaintiff, it amounts to a decision 
lo refuse to exercise its jurisdiction to try the issue 
as between the plaintiff and the defendant.*’ 

Applying the principles thus enunciated in 
the Full Bench case to the facts of the case 
before us, it comes to this that the learned 
Subordinate Judge in deciding the question 
whether the applicant’s allegations do not 
|Show a cause of action in a particular way 
resulting in bis rejection of the application 
for permission, decides the question whether 
the applicant is entitled to sue without pay. 
ment of proper court-fees, and in doing so, 
be ultimately refuses to try the issue as be¬ 
tween the applicant and the opposite party. 
;His power or jurisdiction to so refuse is at¬ 
tributable to the statutory enactment of B.6, 
cl. (d) and if he misinterprets this provision 
or in bolding an inquiry into the applicabi- 
lity or otherwise of this provision of law 
commits an error of law, he in substance 
commits a mistake with regard to the ambit 
of his jurisdiction, and therefore this being 
a question in which the question of jurisdic¬ 
tion is involved, liis order is revisahle under 
s. 115, Civil P. C., by the High Court. Apart 
from what I have said above, the same con¬ 
clusion is inevitable from another aspect of 
the matter. It has to ,be seen whether in 
examining the question whether the appli- 
cant's allegations do not show a cause of 
action, within the meaning of R. 6, cl. (d), 
O. 33, Civil P, C., the Court has got to decide 
the merits of the case at this preliminary 
stage. Id other words, whether the aforesaid 
provision requires a Court to examine if the 
allegations are such as would lead to a suc¬ 
cessful termination of the suit in favour of 
the applicant, or he has simply to see whe¬ 
ther the allegations show prima facie a 
cause of action calling for a reply from the 
opposite party and later a final adjudication 
of the matter as between the parties. The 
learned counsel for the opposite party con¬ 
tends that the words “cause of action” ap¬ 
pearing in R. 5, cl. (d) mean bundle of facts 
which would enable the plaintiff to succeed 
in his suit, and in support thereof cites the 
decision in A.I.R. 1933 pat. 284.^® If this deoi- 
sion is the last word on the subject, it no 
doubt supports the learned counsel’s conten¬ 
tion. This was a case in which the plaintiff- 
petitioner was claiming the right of succes. 
Sion to a mahantabip of a particular math, 

16. (’33) 20 A.I.R. 1933 Pat. 284 : 146 I. 0. 307, 
Ramdhanpuri v. Balkishen Puri. 


He set out in his plaint that the succession 
of "the particular institution was regulated 
by a custom of nomination followed by elec- 
tion, while with regard to his own case, he 
based the cause of action on nomination 
merely without any election. In such cironm- 
stances, the bundle of facts alleged by him 
did certainly show not only no prima fa<At 
cause of action but also showed that accord- 
ing to the very rule of succession propound- 
ed by him, he could not succeed. Under 
those circumstances, James J. after laying 
down the facts and after demonstrating how 
the plaintiff’s title was on the very face of 
it defective, since on his own allegations in 
the plaint, he was not a legally constituted 
mahanth of the math, and that on such al. 
legations, he could not hope to succeed in 
an action for ejectment, observed: 

*‘The cause of action may be defined as tbs 
bundle of facts which would enable the plaintiff to 
succeed in his suit; and it must be held in this 
case that the plaintiff has not set . out a cause of 
action in his plaint.” 

In that case the Subordinate Judge in al¬ 
lowing the applicant the permission to sue in 
forma pauperis did not confine himself to 
the case of the plaintiff as set out in the 
plaint but had made out a new case by tra¬ 
velling outside the plaint, and therefore his 
Lordship held that bis order could not be 
sustained. It seems that the facts of that 
case did not warrant the aforesaid definition 
of the words “cause of action.” It seems they 
had been defined rather more widely than 
it was necessary for the decision of that case. 
If this view be correct, then it would not be 
wrong to say that allegations in a particu¬ 
lar suit may amount to cause of action ac¬ 
cording to the decision of one Court and may 
not amount to cause of action according to 
the decision of either a superior Court or iO' 
ferior Court who gives different decision on 
it. On the contrary, there are authorities to 
the effect that what the Court has to decide 
in adjudicating upon the maintainability of 
a pauper application is whether the allega¬ 
tions, prima facie, show a cause of action 
capable of enforcement in a Court of justioe 
and calling for an answer. In this connexion 
I refer to the case in 13 0. L. J. 693.^' In 
this the learned vakil who appeared to show 
cause had argued that the plaint as amend¬ 
ed did disclose a cause of action and that it 
was not ox>en to this Court to determine et 
that stage whether the plaintiff is or is not 
entitled to succeed on the basis of the al¬ 
leged cause of action. In support of bisooP; 

iff. (’ll) 11 I. C. 65 ; 13 O. L. J. 593, 
Bahadur of Murshedabad T. Harish Obandra. 
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tention he had placed reliance upon the 
cases in 2 C. W. N. 474^® and 8 C. W. N. 70.^® 
These cases affirmed the proposition that it 
is not open to a Court at the preliminary 
stage to enter into the merits of the suit and 
to determine whether the cause of action al¬ 
leged in the plaint is or is not well founded. 

In reference to this, Mookerjee J. said: 

“The correctness of this position need not be 
disputed, though there has been some divergence 
■of judioial opinion upon the question of the extent 
to which the Court is entitled to investigate the 
facts at the preliminary stage, with a view to deter¬ 
mine whether or not the allegations of the plaintlQ 
disclose any cause of action." 

Mookerjee J. referred to the case in 
20 ALL. 299®® in which it was said that the 
learned Judges of the Allahabad High Court 
■were inclined to the view that the Court is 
authorised by S. 407 of the Code of 1882 
which corresponds with R. 6 of O. 33 of the 
Code of 1908 to deal not merely with the 
question of jurisdiction but also to determine 
•whether the person who asked for leave to 
sue in forma -pauperis has a good subsist¬ 
ing prima facie cause of action capable of 
enforcement in a Court of justice and call¬ 
ing for an answer. In 41 Mad. 620®^ it has 
been held by their Lordships of the Madras 
High Court that upon an application for 
leave to sue in forma pauperis, the Court 
is not justified in determining, at the stage 
contemplated by O. 33, R. 5, Civil P. C., a 
question of limitation as to which there has 
been considerable difference of judicial opi¬ 
nion. Order 83, R. 5 applies only to cases 
where the allegations of the petitioner do 
not show a cause of action and this should 
appear clearly upon the face of the petition. 
Tb^ view of the Madras High Court has 
since been approved in the Full Bench case 
in 10 Rang. 357®® in which Pago C. J. bolds 
that it is not the function of the ^urt to 
embark at this stage upon the consideration 
of a complicated or a doubtful question of 
law or fact arising upon the allegations. In 

this connection. Page C. J. observes : 

“Futlhet.Iam of opinion that, if Cbe allegations 
of the applicant prima facte disoloao a o* 

action, the Court ough t pot to embark upon tbo 

10. C98) 2 O.W.N. 474, Debo Das v. Ram Charan 
l^as 

19. (’04) 8 O. W. N. 70, Gopal Chandra Neogy v. 

All. 299, Ramrakh Nath v. Sundat 

2^?^(’i8) 5 A. I. B. 1918 Med. 60 ; 41 Mad. 620 : 
45 I. C. 96, Govindasami Pillal v. Municipal 

OouDOil, Kumbakonam. 

22 (•32) 19 A. I. B. 1982 Bang. 107 ; 10 Bang. 
867 : 189 I. 0. 266 (F.B.), U Ba Dwe v. Maung 
Du Pan. 
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consideration of a complicated or doubtful question 
of law or fact that may arise upon the allegations 
of the applicant foe the purpose of determining 
whether the allegations show a cause of action, for 
it is contrary to the scheme and the provisions of 
0.33 that the Court for the purpose of disposing of 
an application for leave to sue in forma pauperis 
should decide issues affecting the merits that more 
properly and fairly can be determined at the heat- 
ing of the suit (Here his Lordship refers to the 
case in 41 Mad. 620.21) 

From the very discussion of the question, 
at issue, whether Gandharva form of mar¬ 
riage is valid according to the Milhila School 
of Hindu Law embarked upon by the Sub¬ 
ordinate Judge in his judgment, as well as 
on reference to the authorities which 1 have 
cited above either in favour or against the 
question, and the very wrong approach 
made by the Subordinate Judge in bis dis¬ 
cussion on the question, it is evident that 
the question is one of considerable diCGculty 
and doubt, and, therefore, the learned Sub¬ 
ordinate Judge was not acting within the 
ambit of his jurisdiction when he decided 
the question on the merits and once for all. 
Here his erroneous interpretation of R. 5 (d) 
is the basis on which he founds bis jurisdic¬ 
tion to reject the pauper application and 
plaint. 

There is still another aspect of the matter 
from which if judged it will appear that the 
learned Subordinate Judge has, at any rate, 
acted in exercise of his jurisdiction with 
material irregularity. As I have shown above, 
the limited question whether the plaintiff 
was entitled to maintenance as against her 
alleged husband to whom she was married 
in the Gandharva form was the question at 
issue and the allegations should have been 
examined to show whether even for this 
limited purpose she should not be considered 
to bo the wife of the opposite party. The 
learned Subordinate Judge has missed this 
very question, and there is not a word of 
discussion about it in his judgment though 
in the operative part of it ho rejects the peti¬ 
tion holding that the allegations do not show 
a cause of action. The point had been raised 
in the plaint. On the contrary, he says that 
the petitioner’s claim to maintenance on the 
mere fact of marriage though invalid is 
not tenable in view of her pleadings. This 
amounts to saying that he refused to bring 
his mind to bear upon the real question at 
issue. A similar question arose in i. L. B. 
(1937) ALL. £05. ®® There, as will appear from 

23. (’37) 24 A. I. R. 1937 All. 598 ; I.L.R. (1937) 
All. 806 : 170 I. C. 567 (F.B.), Eaghubir Singh v. 
Mol CbaDd« 
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the judgment, the lower Court had failed to 
consider the material question raised in the 
case and did not apply his mind at all to 
the provisions of law on that question. In 
that case the leading judgment was delivered 
by Sir Sulaiman C- J., who in disposing of 
the preliminary objection tnat no revision 
lay, observed : 

has been laid down by their Lordships of the 
Privy Council in several cases that where a lower 
Court comes to an erroneous view of the law or 
decides a case erroneously, it does not act with 
material irregularity in the esercise of its jurisdio- 
tioD, nor does it act without jurisdiction, and that, 
therefore the High Court has no power in revision 
at all. But where there is not merely a question of 
error of law or an erroneous decision, but there hae 
been a material irregularity in the acting of the 
Court below while exercising its jurlsdictioD, it is 
well settled that a High Court can interfere. In the 
present case there is not a question of any error of 
law made by the Court below, but it is a material 
irregularity in the exercise of jurisdictioD, because 
the Court did not at all apply its mind to the ob¬ 
jection raised by the applicant, which had been 
either conceded or at any rate not disputed on be¬ 
half of the decree-holder. The point had certainly 
been made that interest should be calculated on 
the principal sum and it does not appear to have 
been expressly disputed on behalf of the decree- 
holder. The Court, without any reference to the 
provision of S. 30 of the Act and the definitions of 
the words Moan' and Mnterest' as given in the Act, 
has in the operative portion of its order, but not 
by its main judgment, directed that the interest 
should be calculated on the aggregate amount. . » « 
The Court below without considering the matter 
has taken it for granted that the decree should be 
in the form given in the operative portion of the 
order. It haa not given any reasons in support of 
that direction. The case, therefore, is not merely 
one of an erroneous decision, but is one in which 
there has been a material irregularity in the exer¬ 
cise of jurisdiction because there has been no con* 
sideratioD of the point at all." 

Applying the principles of this case to the 
facts of the present case, it is clear that the 
learned Subordinate Judge has not applied 
his mind as to what the Hindu law is with 
regard to the right of maintenance of a wife 
belonging to Brahmin caste married in a 
Gandharva form .as against her Brahmin 
husband, while it is a matter of common 
knowledge that various jural relationships 
created under circumstances invalidating 
the same and the provisions of the Hindu 
law are ultimately found to create a legal 
relationship for the limited purpose of main< 
tenance. In this view of the matter, it is 
quite clear that the learned Subordinate 
Judge has not only not acted within the 
ambit of bis jurisdiction but acted with 
material irregularity in exercise of bis juris* 
diction in not considering the real point in 
controversy. In my view therefore the order 
|o£ the learned Subordinate Judge must be 


&. I. a 

set aside and the appUcant's petition for 
leave to sue in forma pauperis should be 
granted. The role is made absolute and the 
opposite party must pay the costs to the 
applicant. Hearing fee dve gold mohurs. 

Sinha J. — I agree. 

g.b./d.h. Buie made absolute, 

[Case No. 113.] 
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MANonaB Lalij and Bas JJ. 

Bindhyachal Prasad Varma — 

Petitioner 

V. 

Madho Singh and others — 

Opposite Party. 

Criminal Ref. No. 8 of 1945 and Cri. BevD. 
No. 290 of 1946, Decided on 11th October 194&, 
made by Addl. Diet. Magistrate, Shahabad, D/- 8th 
February 1946. 

(a) Criminal P. C. (1898), S. 145 — Question 
of misjoinder or non-joinder of parties does 
not affect Magistrate's jurisdiction. 

Two essential conditioos for the foundation of 
jurifid lotion of the Magistrate under 8. 146 are 
that there should be a dispute likely to canse a 
breach of peace and that the dispute should con¬ 
cern land. Questions of whether A ought to have 
been added as being a person likely to be affected 
by the proceeding, or B omitted as not being oon- 
cerned in it, or wlxether C was added at too late a 
Btage, and sQch like, are questions of procedure by 
which the jurisd lotion of the Magistrate is not 
affected: 80 Cal. 165 (F. B.) ; (’26) 13 A. L B* 
1926 Pat. 67 and ('38) 25 A. I. B. 1938 Pat. Ir 
Bel. on. CP 333 0 1,21 

Cr. R C. — - 

('46) Cbitaley, S. 145, N. 20, Pt. 4. 

(b) Criminal P. C. (1898), S. 145 — Dispute 
between two parties Members of one party 
in possession under one title—Order of Magi^ 
trate upholding their possession is not bad 
merely because be did not consider separate 
possession of each member* 

Where there is a dispute between two parlies 
over some land and the members of one party 
were in possession under one title and separata 
possession amongst them was a matter of private 
arrangement, the order of the Magistrate uphold* 
ing their possession is not bad merely because he 
has not considered the separate possession of each* 
particular member of the party or because some 
members of that party have died during some 
stage or other of the proceeding : ('37) 24 A* L B* 
1937 Pat. 413, DisUng. [P 335 0 2] 

(c) Criminal P. C* (1898), S. 145 _ MateriaT 
question for decision is question of possesaioa 
at date of order under sub-s. (1) — Magistrate 
is bound to uphold possession of party in pos¬ 
session on that date. 

In a proceeding under S. 145, the material 
question for decision is the question of posse^on 
at the date of the order under sub-e. (1) of S. Ifo. 
The Magistrate is bound to uphold the posso^^ 
of tho party who was in possession on that date. 
Where one of the patties who claim possession on 
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the basis of a lease has not admitted that they 
have given np possession alter the expir; o£ the 
lease it would be obviously improper to drop pro- 
oeediugs or set aside the order of the Magistrate 
when the-dispute between the parties still subsists, 
on the ground that the lease is determined by 
efflux of time. CP 335 C 2] 

Cr« P* Ce 

(’46) Cbitaley, S. 145, N. 41. 

Mahahir Prasad, Q. P. Das, Dasu Sinha and 
Murtaja Fast AH — for Petitioner. 
BaldevaSahay, Harinandan Singh and Angad 
Ojha — lot Opposite Party. 

Das J. — These two cases arise out of a 
proceeding under S. 145, Criminal P. C. The 
dispute relates to about 230 bighas of land 
in village Bharsara Mangit within police 
station Shahpur of the district of Shahabad. 
The dispute appears to have arisen soon 
after the death of Lady Jwala Prasad, 
which event took place on 8th June 1941. 
The property in dispute belonged to the 
late Bit Jwala Prasad, a Judge of this Court. 
After his death on 25th March 1933, there 
was a dispute between his widow (Lady 
Jwala Prasad) and his brother Bindhyachal 
Prasad Varma, the petitioner in Cri. Revn, 
NO. 290 of 1946, and first party in the pro¬ 
ceeding before the learned Magistrate. Sic 
Jwala Prasad left two nephews also, Ram- 
chandra Prasad Varma and Parsuram Pra¬ 
sad Varma, and a grand nephew. Bijoy 
Pratap Varma. Bamchandra Prasad Varma 
is concerned in Cri. Ref. no. 8 of 1945. The 
dispute between Lady Jwala Prasad and 
the aforesaid members of the family was 
ultimately referred to the arbitration of two 
Judges of this Court. The said arbitrators 
decided the dispute by an award. It is suffi- 
cient to state that under the award, the 
property was given in equal shares to Bin- 
dhyachal Prasad Varma and the nephews, 
with the proviso that during her lifetime. 
Lady Jwala Prasad would be in possession 
of, and entitled to, exclusive possession of 
the immovable property and to be entered 
in the land registration in respect thereof 
and receive end appropriate all profits 
therefrom and 

•* Othetwlflc to deal with the said property as 
oroprletor having a Hfe-lntereet only therein, 
Bubieot nevertheless to personal liability in res- 
peot of all the ordinary expenditure of such a 
proprietor in respect of public demands and other 
burdens on the properly not hereinafter excepted 
and in respect of the ordinary upkeep of the pro¬ 
perty and subject to such other conditions and 
reservations as are hereinafter set out. 

Under cl. 6 of the award it was provided 
that 

"11 a certificate is issued by the Collector in respect 
o! any airear of cess or other public demand pay¬ 


able upon any item of immovable property afore¬ 
said by the first party (Lady Jwala Prasad), it is 
open to either the second or the third party (Bin- 
dhyaohal Prasad Vetma or the nephews) to pay to 
the Collector the amount due and such party is 
thereupon entitled to take possession of the said 
item of property until the first party has repaid to 
such other party the amount so paid to the Collec¬ 
tor with interest at twelve and a hal&per cent, pec 
annum etc." 

The property in dispute in the present 
case has been described in three schedules. 
Schedule A consists of about 160 bigbas of 
canal irrigated land said by the first party 
to be the bakasht of the proprietors. Accord, 
ing to the first party, this land came into 
the possession of the first party on 27th 
September 1939, on payment by him of canal 
dues which had been allowed to fall in 
arrears by Lady Jwala Prasad and in res- 
pect of which a certificate had been issued 
by the Collector. This possession is claimed 
to have been taken in accordance with 
para. 6 of the award. Schedule B consists of 
about 12 bighas of land of which the first 
party claims to be in possession under a deed 
of trust executed by Lady Jwala Prasad on 
SOth September 193C, appointing the first 
party as trustee. Schedule c consists of 
about 57 bigbas of land which has been re- 
ferred to in the proceeding as inheritance 
land. It is said that the first party, Bindbya. 
cbal Prasad Varma, and the nephews came 
into possession of this land on the death of 
Lady Jwala Prasad on 8th June 1941. 

On the other side, the second party to the 
proceeding under s. 145, Criminal P. C., 
claimed possession of the lands in dispute 
under a lease executed by Lady Jwala 
Prasad on 12th June 1940, in favour of her 
tahsildar, Madho Singh, and three of his 
relatives, namely, Sadho Singh, Awadh Singh 
and Gaya Singh. Besides these four persons, 
there are others included in the second party, 
and according to the second party’s case, 
these persons are relatives on whose behalf 
the settlement was taken by Madho Singh 
and others, and they were amicably in sepa- 
rate possession of the disputed lands which 
were acquired by the lease. 

The present dispute arose in the follow¬ 
ing way. Soon after the death of Lady 
Jwala Prasad in June 1941, there was a re¬ 
port by the chaukidar of an apprehension 
of a breach of the peace. The local police 
thereupon submitted a report to the Sub- 
divisional Magistrate. On this report, a pro¬ 
ceeding under 8. 144, Criminal P. C., was 
drawn up. This proceeding appears to have 
terminated in favour of Bindhyachal Prasad 
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Varma, and when the matter was brought 
to the High Court, this Court declined to 
interfere, as the order under s. 144, Criminal 
P. C., was likely to expire in a few days. 
An observation appears to have been made 
by this Court to the effect that the appro, 
priato section for deciding the question of 
possession would be s. 145, Criminal P. C. 
Subsequently, a proceeding under s. 107, 
Criminal P. C., was drawn up against the 
second party (Madho Singh and others). 
Again, the matter came up to the High Court 
and the proceeding under s. 107, Criminal 
P. C., was quashed. The decision of Dhavle J. 
who dealt with the case, is reported in A.i.R. 
1942 rat. 331.^ After the aforesaid decision, 
the learned Magistrate drew up a proceed¬ 
ing under S. 145, Criminal P. O., on 14th 
March 1942. This proceeding was drawn up 
on the earlier police report, inasmuch as the 
learned Magistrate was satisfied that an 
apprehension of a breach of the peace be¬ 
tween the parties still continued. This pro¬ 
ceeding terminated on 8th January 1943. 
The learned Magistrate stated that he was 
unable to satisfy himself as to which of the 
parties was in possession, and he attached 
the lands under s. 146, Criminal P, 0. I have 
failed to mention that when a proceeding 
was drawn up on 14th March 1942, the learned 
Magistrate had passed an order of attach¬ 
ment pending bis decision of the dispute. 
Against the order attaching the land under 
8. 146, Criminal P. G., there was a reference 
to this Court, which was disposed of by 
Shearer J., in cri. Ref. No 29 of 1943. The 
reference was accepted, and the order of the 
learned Magistrate was set aside. The case 
was remanded with directions to the learned 
Magistrate to bear further arguments and 
then pronounce judgment. The learned 
Magistrate heard further arguments on 19th 
September 1943, and then again on 13th Febru¬ 
ary 1944. On 6tb April 1944, he passed 
orders holding the second party (Madho 
Singh and others) to be in possession of the 
disputed land except a few plots and he 
forbade the first party from disturbing the 
possession of the second party. Against this 
order, there were again a reference and an 
application in revision, the reference being 
cri. Ref. No. 23 of 1944 and the revision being 
Cri. RevD. NO. 689 of 1944. These were dis- 
posed of by Beuben J. by his order dated 
22nd September 1944. The application in 
revision was dismissed, and the reference 
was accepted in part with regard to some 

1. (’42) 29 A. I. R. 1942 Pat. 331 : 200 I. O. 316, 
Madho Singh v. Emperor, 


formal defects, which were directed to be 
corrected in the order under sub-s. (6) of 
S. 145, Criminal P. 0., which was still to 
be issued. The matter again went back 
to the trying Magistrate, who heard tbe 
parties on 14th October 1944, and then 
on 16 th December 1944, the Magistrate pas¬ 
sed the formal order under sub-a. (6) of 
S. 145, Criminal P. C. It is against this 
order, dated 16th December 1944, that the two 
cases under our present consideration are 
directed. It would appear from what I have 
stated above that tbe present proceeding 
under S. 145, Criminal P. C., has now been 
pending for more than three years, and the 
dispute itself has been pending for more 
than four years, thereby frustrating to a 
great extent the very purpose for which the 
preventive sections of the Code of Criminal 
Procedure were intended. 


It would be convenient to take up the 
reference and the revision separately, inas. 
much as tbe questions raised are not exactly 
the same. These oases were originally before 
a single Judge and have come to us, because 
it was considered desirable that the uncer¬ 


tainty of the legal position regarding a 
particular point, which I shall presently 
mention, should be set at rest by a decision 
of the ^Division Bench. The “uncertainty 
of the legal position,” referred to 'above, 
arises in Cr. Ref. no. 8 of 1945, and is the 
following. I have already stated that the 
first party in the proceeding under 8.145, 
Criminal P. 0., was Bindhyachal Prasad 
Varma, and the 2 nd party were Madho 
Singh and others. The nephews of Bindhya- 
chal Prasad Varma were not made parties 
to the proceeding. When the matter came 
up before Beuben J., one of the points taken 
before him was that the order of the learned 
Magistrate was bad, because of non-joinder 
of tbe nephews. Beference was made in this 
connection to the cases in lo p. l. t. 685*; 
10 P. L. T. 689® and A. I. R. 1938 Pat. 1.* 
Beuben J., then observed as follows : 

‘*The is a diffioolt one, and, in my opi* 

nion, it is not necessary to consider it to the 
present case, because A. I. R. 1938 Pat. 1* is iteeli 
an authority that proceedings under S. 145 are not 
without jurisdiction, and, therefore, void 
because certain persons who might have been un¬ 
pleaded have not bron impleaded. In the proMOt 
case, the nephews have not made an appliMU^ 

2. (*22) 9 A. I. R. 1932 Pat. 210 : 77 1. 0.1005 : 

10 P. L. T. 685, Raghnnandan Pandey v. Kiflnin 
Mohan Singh. ^ . 

3. (’29) 16 A.LR. 1929 Pat. 505 : 117 I. 0. 643 . 
10 P. L. T. 689, Jatoatb Pati v. Ramlakh»n 

4. (’38) 25 A. I. R. 1938 Pat. 1 : 178 L 0. f07J 
18 P. L. T. 886, Inderdeo Singh v. Kesho Sing“* 
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to be impleaded oc to challeoge the validity of the 
proceedings. When they do so, it will be time 
enough to consider what the eSect of not implead¬ 
ing them will be.** 

■When the case went back to the Magistrate 
for the purpose of removing some of the 
formal defects as directed by Reuben J., 
Ramchandta Prasad Varma made an appli¬ 
cation on 18th October 1944, to be made a 
party to the proceeding. It is to be noted 
that this application was filed after the pro¬ 
ceeding had terminated in favour of the 2nd 
party by the decision of the learned Magis¬ 
trate given on 6th April 1944. All that re¬ 
mained to be done was to issue a formal 
order under sub-s. (6) of s. 145, Criminal 
P. 0. The application filed by Ramchandra 
Prasad Varma was rejected by an order of 
the learned Magistrate in the following 
terms : 

“It is too late now. He was not a party in the 
prooeediug. Babu Bindhyachal Prasad Varma has 
already claimed to represent him." 

Therefore, the question for consideration is 
if the order of the learned Magistrate is bad 
for non-joinder of Ramchandra Prasad 
Varma, one of the nephews of Bindhyachal 
Prasad Varma. This question has been exa¬ 
mined in great detail in A. I. R. 1938 pat. l* 
with reference to the earlier decisions in 10 
P. Ii. T. 685^ and 10 P. L. T. 689,® and it has 
been held that the two essential conditions 
for, the foundation of jurisdiction of the 
Magistrate under S. 145 are that there should 
be a dispute likely to cause a breach of 
peace and that the dispute should concern 
land 1 it is nob correct to say that because 
8.145 (8) provides for local publication, there¬ 
fore, the question of possession is set attest 
once for all and the final order under S. 145 (G) 
is binding on the whole world. It is, 
therefore, open to a Magistrate to start 
fresh proceedings under 8. 145 in rcsixjct of 
the same land, when the parties to the pro. 
ceeding are not the same as in the previous 
proceedings. This very question was referred 
to the Pull Bench of the Calcutta High 
Court in as far back as 1902, and the deci- 
sion of the Full Bench was given in 30 cnl. 
166 .® At the time when the said decision was 
given, orders under 8. 145, Criminal P. C., 
were excepted from the revisional jurisdic- 
tion of the High Court, though they w'oro 
subject to superintendence under S. 107, 
Government of India Act, 1915. The nature 
of this latter jurisdiction was among the 
questions dealt with by a Special Bench to 

8 . (’08) 80 Cal. 155 (P. B.), Krishna Kaminl v. 

AUol Jubbar. 


this Court in 1 pat. L. J. 336,® where the 
decision of the Calcutta High Court in 30 
Cal. 155,® was referred to with approval. On 
the question as to how non.joinder affected 
jurisdiction, Hill J., whose judgment was 
concurred in by the majority of the Full 

Bench, observed as follows in 30 cal. 155® : 

“Then as to the question ot jurisdiction. On 
being satisfied of the existence of a dispute likely 
to cause a breach of the peace concerning land, 
etc., within bis local jurisdiction, the duty, which 
is imperative, is cast upon the Magistr.'ite of taking 
action under S. 145. The two essentials are that 
there should be a dispute likely to cause a breach 
of the peace, and that the dispute should coucern 
land, etc. The section does not primarily contem¬ 
plate cases in which there have already been overt 
acts of violence. All the disputants may bo persons 
of peaceable disposition, but if the dispute is in its 
nature of such a kind that it is likely, having 
regard to the known conditions of society, to lead 
to a breach of the peace, that is enough to warrant 
the Magistrate's intervention and to give him juris- 
diction over the subject *of dispute. Upon the 
existence of those conditions and those conditions 
only, is the jurisdiction of the Magistrate in my 
opinion dependent. The object I think, is to take 
the subject of dispute, so to speak, out of the hands 
of the disputants, and to constitute one of them, 
whose possession the law will protect, its custodian 
until the other has established bis right (if any) to 
possession in a civil Court. In certain instances 
indeed the Magistrate is authorised himself to 
take possession so that none of the parties con¬ 
cerned may have possession, until a civil Court has 
decided upon the right. But be this as it may, 
questions of the misjoinder or non-joinder of parties 
do not ordinarily go to the jurisdiction. A Magis¬ 
trate would no doubt be acting without jurisdiction, 
if be entered upon his inquiry without having 
issued the orders contemplated by cl. (1) of the 
section. But questions of whether A ought to have 
been added as being a person likely to be affected 
by the proceeding, or B omitted as not being con¬ 
cerned in it, or whether C was added at too late a 
stage, and such like, are questions of procedure by 
which in my opinion, the jurisdiction of the Magis¬ 
trate U not affected.'’ 

It was further pointed out in that case that 
up to the point of tho beginning of tlio in- 
quiry, the Magistrate has very wide powers 
with respect to tho person whom he will 
bring into tho proceeding; lie may alter or 
add to the array of parties either of his own 
motion or on tho application of any one 
claiming to be concerned in the dispute in 
tho sense that he claims to bo in possession; 
but after tho enijuiry has opened, it is not 
intended, subject to the provisions of cl. (7), 
that any new parties should be brought io. 
It would lead to much inconvenience and 
delay, and it would be necessary in such a 
case to start the inquiry afresh, as the party 
added would have a right to have tho evi- 
dence taken in hia presence: if several 

6. (’16) 3 A.I.U. 1‘JIG I'at. 2y2 : 1 I'al. L. J. Hit: 
35 I.C. 801 (F.B.), Parmeahwar Singh v. Kailasb- 
pati. 
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claimants successively were to come in this 
way, it is 6vid6iit that th8 proc 06 diDg might 
be indefinitely prolonged. This view taken 
in 30 cal. 155® was accepted in 7 p.l.t. 156/ 
where it was observed that the question of 
misjoinder and non-joinder of parties being 
a question of procedure did not ordinarily 
affect’ jurisdiction. The same view was 
again expressed in a.i.r. 1938 pat. l,* where 
several earlier decisions on the same ques¬ 
tion were examined. This view was also 
approved by a Division Bench in A. I. e. 
1939 Pat. 611® where the effect of an order 
under s. 145, Criminal P. O., came to be 
considered in an appeal from a conviction 
of certain persons. It was observed there as 
follows: 

“Though both of us agree in the view taken in 
this last case. A. I. R. 1938 Pat. 1.4 the general 
principle, which we have enunciated above, re¬ 
mains the same. A third party, not bound by the 
order in a proceeding under the section, U in a 
different position from a party who has been defi¬ 
nitely prohibited from disturbing the possession of 
the successful party.” 

The question of not impleading some co- 
sharer landlords in a dispute under S. 145, 
Criminal P. C., was also considered in 1939 
P. w. N. 64® and it was observed as follows; 

“In the case of cosharer landlords, possession of 
one is the possession of all, and one set is capable 
of representing the entire body in a ptoceedinc 
under S. 145, Criminal P. C.” 

The decision in 28 Cal. 446^® was distin- 
guished on the ground that it was a case in 
which there were different sets of landlords, 
some of which were not parties to the pro¬ 
ceeding. In the case before us, the written 
statement of Bindhyachal Prasad Varma 
claimed that he and his nephews were 
jointly in possession. The statement is “that 
the petitioner along with his nephews is in 
possession of all the lands described in 
Schs. A and o.“ Whether Bindhyachal 
Prasad Varma could and did represent the 
nephews in the present proceeding under 
S. 145, Criminal P. C., is a question which 
need not be decided here. No application 
was filed on behalf of any of the nephews 
for being added as a party, till after a deci. 
sion had been given by the learned Magis¬ 
trate on 6th April 1944. The application was 
made for the first time by Bamchandra 
Prasad Varma on 18 th October 1944, after 
the case had gone back to the learned 

7. (’26) 13 A. I. R. 1926 Pat. 67 : 89 I. C. 161 : 

7 P, L. T. 156, Nandansingh v. Slaram Singh. 

8, (*39) 26 A. I. R. 1939 Pat. 611 : 18 Pat. 544 ; 
186 I. C. 629, Ambioa Thakur v. Emperor. 

( 8®) 86 A. I. R. 1939 Pat. 353 : 183 I. C. 286 : 
1939 P. W. N. 64, Raja Qope v, Sukan Singh. 

10. (01) 28 Cal. 446, Aneah Mollah v. Ejabaruddl 
Mollab. 


Magistrate for issuing a formal order under 
sub-s. (6) of s. 145, Criminal P. C., as direc- 
ted by Reuben J, In these circumstances, I 
am unable to accept the contention that the 
order of the learned Magistrate is bad for 
non joinder of Ramchandra Prasad Varma. 
lu rny opinion, the view taken in 30 caL 
155 is still good law, and two single Judges 
of this Court and a Division Bench have 
accepted that view as correct. As at present 
advised, I see no reasons to dissent from 
that view. 

The only other question, which arises in 
Criminal Reference No. 8 of 1946, is the 
order supposed to have been given by the 
learned Magistrate for delivery of jxjssession 
on I6tb December 1944. It is in respect of 
this order that the learned District Magis- 
trate has made a reference to this Court. It 
appears from the explanation of the learned 
Magistrate that no writ of delivery of pos. 
session in the ordinary sense was issued: 
what the learned Magistrate meant was the 
withdrawal of the attachment by the Court 
after he had decided the question of posses, 
sion in favour of the second party. It is ad¬ 
mitted that the order of the attachment has 
now been withdrawn. It is clear to us that no 
order of attachment can subsist after the 
learned Magistrate has found in favour of 
the second party on the question of posses¬ 
sion. Therefore, there are no grounds for 
interference with the order of the learned 
Magistrate on this account. This disposes of 
Criminal Ref. No. 8 of 1946. I now turn to 
Criminal Bevn. No. 290 of 1945. The learned 
Advocate-General for the petitioner has 
urged before us that the order of the learned 
Magistrate is bad because some of the mem¬ 
bers of the second party were dead before 
the proceedings were drawn up and some 
more probably died during the proceedings. 
It was not alleged during the pendency of 
the proceedings that any of the parties hod 
died; even when the cases were heard by 
Reuben J. it was not alleged that any of 
the members of the second party had died. 
It was during the pendency of the two cases 
now before us that an allegation was made 
that some of the members of the second 
party had died. An affidavit filed by Madho 
Singh stated that Deshraj Singh and Eedar 
Singh had died in the year 1942, Makhi 
Singh died in 1943 and Suraj Nath Singh 
in 1944. A counter affidavit was filed on 
27th June 1945, on behalf of the petitioner, 
Bindhyachal Prasad Varma, in which it 
was stated that Deahraj Singh died on 17tb 
hiarch 1942, Eedar -Singh died on I6tb ooto- 
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ber 1941, Iklukhi SingU on lOtb November 
1941 , and Suraj Nath Singh on 13th July 
1944 . It has been very strongly contended 
by the learned Advocate-General that the 
entire proceeding is bad, because an order 
has been passed by the learned Magistrate 
upholding the possession of certain dead 
persons. We are not in a position to decide 
the question as to the dates on which these 
persons died, on afiBdavits only. Moreover, 
the written statement filed on behalf of 
Madho Singh and others (second party) 
clearly shows that the members of the 
second party were in posssssion under one 
title, and separate possession amongst them 
was a matter of private arrangement. One 
of the points which was made before Beu- 
ben J., and which was sought to be re- 
argitated before us, is that the order of the 
learned Magistrate is bad, inasmuch as he 
has not considered separately the possession 
of different members of the second party. 
Reuben J. disposed of this point as follows: 

"Ae 1 have Indicated, the claim of the second 
tarty is that they all derived their title to, and 
their possession over, these lands under the lease 
executed by Lady Jwala Prasad in the year>1940. 
The aeparate possession of the land by different 
sets of the second party is a matter of private 
arrangement between themselves. 1 do not see 
how the failure of the Magistrate to specify the 
different portions in his proceedings can have 
prejudiced the first party.** 

Reuben J. had disposed of the point, and 
it is no longer open to the petitioner to 
raise the same point over again. Our atten- 
tion was drawn in this connection to the 
case in 18 P. L. T. 824." The facts of that 
cas6, howGver, wero different, inastnuch as 
the tenants in that case claimed under dif. 
ferent titles, and there was no unity of title 
or possession amongst the tenants who were 
members of the second party. In those cir. 
cumstances, it was observed that the order 
of the Magistrate had resulted in the absur¬ 
dity of passing an order declaring the pos- 
seseion of a person who was dead before the 
proceeding was drawn up. This case was 
considered in 1989 P. W. N. 64,® where the 
distinction mentioned above was pointy 
out and reference was made to the case in 
1938 P. W. N. 149,’* where Noor J. had 
pointed out that it was not necessarily 
illegal or irregular to combine a largo num¬ 
ber'of plots in a proceeding under S. 145. 
when the dispute between a landlord, who 

11 (* 87 ) 24 A,I.R. 1937 Pat. 413 : 170 I. C. 90 : 

18 P. L. T. 824, Ram Kishun Singh v. Faujdar 

1^°^88) 25 A.I.B. 1938 Pat. 511 : 178 I. C. 333; 

1988 P.W.N. 149, Oolab Kuer v. Oanoarl Koeri. 
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claims a large number of plots on one aide 
and different sets of tenants, who claim dif-i 
ferent plots, on the other. Here the mem- 
hers of the second party were claiming as a 
body under the lease of 1940. In such cir¬ 
cumstances, I am unable to accept the con¬ 
tention that the order of the learned Magis¬ 
trate is bad, because he did not consider 
the separate possession of each particular 
member of the second party or because 
some members of the second party have' 
died during some stage or other of the pro- 
Deeding. 

The learned Advocate-General laid great 
stress on the fact that the lease, on the basis 
of which the second party claimed to be in 
possession, has now expired by efflux of 
time, the lease being for a period of five 
years only. He has contended that the peti¬ 
tioner, as landlord, is entitled to take pos¬ 
session of the land now on the expiry of the 
lease, and an adverse order under S. 145, 
Criminal P. C., might prevent him from 
exercising his ordinary right as a landlord. 
Reliance has been placed on the case in 
5 p. L. T. 65C,’® where it has been observed 
that the tenant whose right is determined 
after the expiry of the lease has no right to 
remain forcibly upon the land and say to 
his landlord that he will cultivate that land 
till he is evicted by a civil Court, and that 
the landlord is entitled to go upon the land 
and, if necessary, to use force for the pur- 
pose of asserting and maintaining his pos- 
session. This contention, however, loses sight 
of the fact that in a proceeding under S. 145, 
Criminal P. C., the material question for 
decision is the question of possession at the 
date of the order under sub.s. (l) of S. 145. 
Therefore, the material question for deci¬ 
sion in the present case was the question of 
possession in March 1042, when the proceed¬ 
ing under S. 145, Criminal P. C., was drawn 
up. The Magistrate is bound to uphold the 
possession of the party who was in posses¬ 
sion on that date. It is not admitted by the 
second party that they have given up pos¬ 
session after the expiry of the lease, and it 
would be obviously improper to drop pro¬ 
ceedings or set aside the order of the 
Magistrate when the dispute between the 
parties still subsists. 

There are certain other points raised on 
behalf of the petitioner, which were disposed 
of by Reuben J., and the petitioner cannot 
be allowed to reagitate them now. With 


13. (’25) 12 A. I. R. 1925 Pat. 17 ; 81 1. C. 535 : 
6 P. L. T. 666, Gita Prasad Singh v. Emperor. 
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regard to the formal defects, which Reuben J. 
had directed to be corrected, the learned 
Magistrate appears to have corrected them 
in his formal order, dated IGth December 
1944, except with regard to two particulars 
which I shall presently mention. With re- 
gard to those plots, which were not claimed 
in their entirety by the second party, the 
learned Magistrate has now specified the 
portion which the second party claim, instead 
of merely stating “disputed land” as he had 
done before. With regard to some of the 
plots, it appears that the first party claimed 
a particular half either western, eastern, 
southern aud northern, whereas the second 
party claimed from a different direction. It has 
been contended before us that only the over¬ 
lapping portion will be the disputed portion, 
and not the entire half. The learned Magis¬ 
trate has, however, specified the particular 
half which the second party claim, and in 
respect of which the learned Magistrate has 
found the second party to be in possession. 
I am unable to see how any prejudice bas 
been caused to the first party by such speci¬ 
fication. The matter bas now been made 
clear by the learned Magistrate, and there 
is no difficulty in finding out the particular 
portion in respect of which the possession of 
the second party bas been upheld. 

I now mention the two particulars, in 
respect of which the defects still exist. There 
are four plots, Nos. 277, 148, 590 and 351, 
which were not claimed by the second party; 
yet they have been given to the second party. 
Learned counsel for the second party has 
stated before us that these four plots were 
not claimed by the second party. Therefore, 
the order of the learned Magistrate with 
regard to these four plots must be set aside. 
As these four plots were not claimed by the 
second party, they cannot be held to be in 
possession thereof. Then there are seven 
plots, NOS. 534, 219, 135, 137, 568, 578 and 679, 
which it is stated, were not included in the 
proceeding, but in respect of which an order 
has been passed by the learned Magistrate in 
favour of the second party. Learned counsel 
for the second party has pointed out that 
two of these plots, namely, Nos. 534 and 579, 
are included in the proceeding. Therefore, 
the learned Magistrate bas made no mistake 
regarding these two plots. The remaining 
five plots, namely, Nos. 219, 135, 137, 668 
and 578, were not included in the proceeding: 
this bas been conceded by the learned 
counsel for the second party. Therefore, the 
learned Magistrate could make no order 
regarding these five plots. 


The net result, therefore, is that the refer, 
ence is discharged, and the application in. 
revision is dismissed, subject to the modifi. 
cations mentioned above. The order of the- 
learned Magistrate will stand except with 
regard to the four plots mentioned above, 
which were not claimed by the second patty, 
and the five plots not included in the pro. 
ceeding. The order of the learned Magistrate 
will be set aside regarding these nine plots- 

Manohar Lall J.—I entirely agree. 

d.s./d.H, Order accordingly, 

[Case ^o. 114.] 
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Fazl Ali C. j. and Pande J. 

Jankidas Marxoari —Petitioner 

v. 

Governor-General of India in Oouncily 
New Delhi and another — 

Opposite Party. 

Civil BevQ. No. 296 of 1944, Decided on 11th 
December 1945, from order of Small Cause Court,. 
Ragbuaatbpur, D/- 26lb January 1944. 

(a) Railways Act (1890), S. 72 — Risk Note 
Form A.—Misconduct of railway administration 
—Proof of. 

Wben botb the parties have entered into evi* 
dence the question of onus of proof is not very 
material and the Court bas to draw its conclusion 
from the evidence and attendant olroumstances. 
Id the circumstances of transhipment of goods 
through railway it is well nigh impossible for a 
consignee to establish categorically aa to how and 
when exactly or by which servant of the railway 
administration misconduct was committed result¬ 
ing in the loss of goods. [P 337 C 2] 

(On the evidence and attendant circumstaoces 
of the case, held that the loss of the portion of the 
goods arose from the misconduct of the servants of 
the railway administration in charge of the goods.) 

(b) Railways Act (1890), S. 80 — Goods con¬ 
signed at railway of one administration and' 
delivered at railway of another administration 
— Their liability for loss of goods is joint and 
several. 

Where goods are consigned at the railway of 
one administration and are carried over and deli" 
vered at the railway of another administration 
both the administrations are jointly and severally' 
liable. Therefore the former is equally liable to- 
make good the loss by payment of compensation 
to the same extent as the latter. [F 338 C 2] 

S. C. Mazttmdar — for Petitioner. 

S. N. Bose and N. C. Ghosh — 

for Opposite F^rty. 

Pande J.—This is a petition against the 
order dated 26th January 1944, of the Small 
Cause Court Judge of Bagbunathpore, in the 
district of Manbhum, dismissing the peti¬ 
tioner’s claim for compensation for the loss^ 
of a portion of the article consigned by 
him through railways. It appears that on» 
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and Decemter 1942, the petitioner consigned 
14 inds. 11 srs. betelnuts in ten bags at the 
Howra East Indian Bailway Station for 
delivery at the Jaichand Pahar Bailway 
Station on the Bengal Nagpore Bailway 
line. The consignment of the said quantity 
of article and its shortage at the delivery by 
24 seers are not in dispute. The only point 
of difference between the parties is regarding 
the opposite parties' liability to compensate 
for the loss. It has been proved that the 
consignment of the article was under Bisk 
Note Form A under s. 72 (2) (b), Bailways 
Act, 9 [ix] of 1890. Section 72 provides: 

"in, (i) The respoDSibilitj of a railway adminis¬ 
tration for the loss, destruction or deterioration of 
animals or goods delivered to the administration to 
be carried by railway shall, subject to the other 
provisions of the Act, be that of a bailee under 
Ss. 151, 152 and 161, Indian Contract Act, 1872. 

(2) An agreement purporting to limit that res¬ 
ponsibility shall, in so far as it purports to effect 
each limitation, be void, unless it—(a) Is in writing 
signed by or on behalf of the person sending or 
delivering to the railway administration the 
animals or goods, and (b) is otherwise in a form 
approved by the (Federal Kailway Authority) 

• • • ♦»> 

By the terms of the agreement in Risk Note 
Form A the railway administration are 
exonerated from all responsibilities 
"for the condition in which the goods may bo 
delivered to the consignee at destination and lor 
any loss arising from the same except upon proof 
that such loss arose from misconduct on the part 
of the Railway Administration's servants." 
Therefore the only point that arises for con¬ 
sideration is whether in the particular case 
the shortage at the delivery of the goods 
consigned arose from misconduct on the 
I)art of the Railway Administration's ser¬ 
vants. The article in question was carried 
by the East Indian Railway up to Asansole 
Railway Station where it was made over to 
the Bengal Nagpore Railway Administration 
for carriage to the destination, Jaichand 
Pahar Railway Station. In the written 
statement on behalf of Bengal Nagixjro 
Railway Company it is stated that the con- 
signment was received by them “in good 
condition.” The Transhipment Clerk (D. w. 3) 
also deposed to the same effect. The Tran¬ 
shipment Clerk further stated that the goods 
had been transhipped at Asansole in good 
condition. It is stated that Jaichand Pahar 
Station is twenty-five miles only from Asan- 
sole. At the station of destination one of the 
bags was found jmrtly torn and on weigh- 
xnent there was a shortage of 24 seers in the 
goods delivered. There is nothing to show 
that any part of the goods lost was found 
scattered about in the carriage in which it 
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was transhipped from Asansole to Jaichand 
Pahar. In the Goods Tally Book of Jaichand 
Pahar Station there is a note “One bag m/ 19' 
in torn condition, contents falling out, not 
reweighed due to no scale in yard.” This 
note appears to have been made in the book 
by the Assistant Station Master of that 
Station. He stated that be received such a 
note from the Guard in charge. But no 
such note of the Guard was produced by the 
defendants, nor was the Guard examined. 
There appears to be no explanation for not 
examining the Guard though a number of 
other clerks were examined on behalf of the 
defendants. In these circumstances it is 
contended by the learned advocate for the 
petitioner that the obvious inference is that 
the loss in question arose from misconduct 
on the part of the Railway Administration’s 
servants. The learned Small Cause Court 
Judge, however, refused to draw such 
inference from the above circumstances 
mainly for the reason that the petitioner Ijad 
failed to prove “as to how and when exactly 
the tearing in that particular hag was 
caused.” 'The learned Small Cause Court 
Judge appears to have taken the view that 
the burden of proof being on the petitioner 
it was necessary for him to establish atiirma- 
tively misconduct on the part of the Railway 
administration. When both jiarties have 
entered into evidence, the (piestion of onus of 
proof is not very material and the Court 
has to draw its conclusion from the evidence 
and attendant circumstances. In tbocircum- 
stance of transhipment of goods through 
railway it is well nigh impossible for a con. 
signee to establish categorically as to how 
and when exactly or by wliicli servant of 
the railway administration misconduct was 
committed resulting in the loss of goods. 

In the present case, it seems to mo. the 
circumstances, as established, reasonably 
lead to the inference that the loss of a por¬ 
tion of the goods in question arose from 
misconduct of the servants of the railway 
administration in charge of tlio goods from 
Asansol to the station of destinatum. (^ur 
attention has been drawn to a note at the 
bottom of the “receipt” (Ex. A l) and the 
“record” attached to tlie goods in consign- 
ment note (exs. e and E-1). The note is not 
clearly decipherable. The receipt dork who 
issued the invoice has stated that the said 
note in the invoice is “old single gunny 
stitches weak liable to driago.” The learned 
Small Cause Court Judge could not read so 
much in the said note and he could decipher 
only the words "old single gunny." There 
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are some more words but it is difficult to 
decipher them even with the help of magni¬ 
fying glass. The learned advocate for the 
opposite party referring to the said note 
contended that the shortage in the goods at 
the station was due to the defective packing 
of the article consigned in old bag and so 
one of the bags got torn in transit and a 
portion of the article was lost. It is argued 
that in such circumstance it cannot reason, 
ably be inferred that shortage of goods arose 
from misconduct of railway administration’s 
servants. There would have been much 
force in this contention even if a portion of 
the lost goods would have been found scat¬ 
tered about in the carriage and collected at 
the station of delivery in the short distance 
transit from Asansole to Jaichand Pahar 
station. But there is no evidence to the 
effect that any part of the article that is 
said to have come out of the bag which is 
said to have got torn in the course of transit 
was collected at the station. The question 
naturally arises what became of those goods 
that came out of the torn bag. In the 
absence of reasonable explanation there can 
be only one answer to this question that it 
was taken away by the railway administra. 
tion’s servants in charge of the goods or 
lost through their gross negligence. There¬ 
fore it must be held that the loss of the 
goods arose from misconduct of the railway 
administration's servants. The learned Small 
Cause Court Judge appears to have fallen 
into an error in drawing inference from the 
well-established facts and circumstances by 
laying too much stress upon the burden of 
proof upon the petitioner who claimed com. 
pensation for the loss. 

Another point that has been urged is that 
the relief, if any, to which the petitioner 
may be entitled would be against the railway 
administration of the Benal Nagpore Bail, 
way which has since gone into liquidation 
and the claim for damage should have been 
made against the liquidator and defendant 1 
who has taken over management of that 
railway cannot be liable for loss of goods 
that occurred before Bengal Nagpur Kail- 
way Administration was taken over by 
them. But the provisions in S. 80, Railways 
Act clearly furnish an answer to this con¬ 
tention. That section provides: 

“Notwithstanding anything in any agreement 
purporting to limit the liability of railway adminis¬ 
tration with respect to traffic while on the railway 
of another administration, asuit for compensation, 
for loss of the life of.... or for loss, destraction 
or deterioration of animals or goods where the 
passenger was or theanimals or goods were booked 
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over the railways of two or more railway adminis¬ 
tration may be brought either against the railway 
administration .... to which the animals or goods 
were delivered by the consignor thereof, as the 
case may be, or against railway administration oo 
whose railway the loss, injury, destraction or 
deterioration occurred." 

In the present case the goods were consigned 
at the railway of defendant 1 and were car¬ 
ried over and delivered at the railway oi 
defendant 2 . Therefore both the defendants 
are jointly and severally liable. Therefore 
defendant l is equally liable to make good 
the loss by payment of compensation to the 
same extent as defendant 2. Therefore, in 
my opinion, this contention must fail. 1 
would accordingly allow the petition, set 
aside the order of the Court below and 
decree the suit for payment of the compen- 
sation as claimed. The petitioner will get 
costs of this Court as well as of the Goart 
below. Hearing fee assessed at one gold 
mohur. 

Fazl Ali C. J _I agree. 

n.s./d.h. Petition allowed. 
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Firm Pirthiraj Ganesh Das — 

Appellant 

V. 

Kishun Lai and others — Respondents^ 

Appeal No. 1126 of 1944, Decided on 11th D®* 
cember 1945, from appellate decree of Additional 
Judicial Commissioner, Chota Nagpar, D/- 24ln 
June 1944. 

(a) Hindu law— Debts —Father — Liability 
of sons to pay debts o! father — When can 
father be said to have been sued in bis 
sentative capacity — Decree obtained against 
father in respect of debt—Sons can challenge 
by separate suit nature and factum of debt— 
If debt is not established, sons’ interest m 
ancestral property is not affected by decree. 

Once it is proved that there is a debt 
from the father, the only ground on 
eons can escape liability for payment wonW w 
that the debt bad been incurred for illegal 
moral purposes. Hence, where the creditor 
judgment against the father alone, that 
can be enforced even against the interest of tB 
sons or grandsons unless they discharge the h^v 
onus which lies upon them to prove that the oe 
in question was tainted with illegality or iwxa 
lity. Bat this liability of the sons is bas^ on 
doctrine of Hinda law which eopioB. 

“pions obligation” of the sons to pay their fatn 
debt so 03 to avoid his being thrown 
It cannot, however, be said that simply 
judgment had been recovered agamst the 
for payment of money the sons are bound oy 
judgment in the sense that the fathM f^J P? 
seated them for all purposes. The 
held to have been sned in his representatiTe 
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city only where it can be shown that the transac¬ 
tion was entered into by him as the leading 
member ol the family, that is to say. where it can 
be shown that the transaction was for the benefit of 
the family or for the legal necessity of the family 
as a whole. Simply because he was the father of 
the family, and he was sued by a creditor cannot 
necessarily lead to the inference that the father 
had been sued in hia representative capacity. In 
other words, the father’s representative capacity 
would be ascribed only to such transactions as 
could be justified with reference to the benefits 
and the needs of the family. Hence, on first prin¬ 
ciple it cannot be held that in every case where 
the father is sued in respect of an alleged debt, 
and he safiers a judgment to be given against him, 
he has acted in his representative capacity. In 
order to compel the sons to pay their father's 
debt, it must be found that there was a debt owing 
from the father and simply because the father 
saSered a judgment against himself on an alleged 
transaction of loan cannot prevent the sons from 
having the factum of the debt investigated in 
their presence. Hence where a decree had been 
obtained against the father alone in respect of a 
debt it is open to the sons to challenge in a sepa¬ 
rate suit not only the nature but also the factum 
of the debt alleged to have been the foundation of 
a decree. If in such a suit it is established that 
the father did not in fact owe the debt, the decree 
against the father will not affect the sons’ interest 
in the ancestral property : Case law reviewed. 
tP 341 O 2 ; P 342 C 1 ; P 343 0 2; P 348 C 2] 
Hindu Law — 

(’40) MuUa, Page 346, S. 294A. (See Pt. K). 

(’38) Mayne, Page 431, 8. 334 (5), Pt. (m). 

(b) Civil P. C. (1908), O. 41, R. 2 — Ground 
that finding of lower Court is not based on 
evidence, if not taken in memorandum cannot 
be urged at hearing. 

It is not open to the appellant to contend at the 
hearing of the appeal that the finding of the lower 
Court was not bised on legal evidence, specially 
when no such ground was taken in tbe memoran¬ 
dum of appeal. CP 341 C 2) 

C P c* 

(*44) OhUaley, O. 41, R. 2, N. 3, Pt. 1. 

(’41) Mulla, Page 1166, Pt. (a) 1. 

P. ZZ. Das and Sin — lor Appellant. 

8 C. Matumdar and M. liahman — 

for Re^pondenls. 

Sinha J. _ This is a second appeal on 

behalf of defendant 1 from the d.-ci3ion of 
the learned Additional Judicial Commis. 
Bioner of Chota Nagpur, reversing that of 
the Subordinate Judge of Ranchi, in n suit 
for a declaration that the purchase made by 
the appellant in Execution case no. ci of 
1934 did not confer any title on him in res¬ 
pect of the properties contained in sch. c 
of the plaint, and did not affect the right, 
title and interest of tbe plaintiffs. 

In so far as it la necessary to state the 
facts of the case, they are as follows: one 
Bbani Ram had four sons Lacbbminarain, 
Sheonarain, Ganpat and Balmakund. The 
plaintiffa.respondents are the son’s sons of 
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Balmakund as also his grand-daughter. 
Defendant-appellant 1 in this Court is a 
firm carrying on business in Calcutta. 
Defendant 2 is a firm called Ganpatrai 
Balabux (Balabux being the son of Ganpat). 
Ganpat's three sons are defendants 8, 4 and 
5. Balmakund was impleaded as defen¬ 
dant 6. The plaintiff alleged that there was 
a suit for partition being Suit no. 885 of 
1913 in the Court of the Subordinate Judge 
of Ranchi. The plaintiff in that suit was 
Balmakund aforesaid. He claimed one-third 
share in all the joint family properties in- 
eluding a certain firm carrying on business 
on behalf of the alleged joint family of the 
parties to that suit; that the sons of Ganpat 
started a new business under tbe style of 
Ganpatrai Balabux (defendant 2 ); that the 
plaintiff in that suit (defendant 6 in the 
present suit) claimed a share of tbe assets 
of the firm aforesaid though as a matter of 
fact that firm was not a joint family busi¬ 
ness nor was defendant 6 a partner of tbe 
firm even in his individual capacity; that 
in order to deprive defendant 6 of his just 
share in the admitted joint family proper, 
ties defendant l entered into a conspiracy 
with defendants 3 to 6 to obtain a falsa 
credit against tbe said firm defendant 2 ; 
that in pursuance of that conspiracy they 
got up a promissory note for ns. 26,450 in 
favour of defendant 1 purporting to have 
been executed by defendant 4 (son of Gan- 
pat) as a partner of the firm defendant 2 on 
2l8t October 1925 ; that defendant i instituted 
a false suit on the basis of tbe fictitious debt 
on tbe original side of the Calcutta High 
Court iu January 1926 i.e. to say, only a few 
months after the alleged execution of the 
hand note. An ex parte decree was obtained 
in June 1926 against the said firm for 
Rs. 28 , 000 . It is further alleged that defon- 
dant C coming to know of tbe collusive suit 
and ex parte decree aforesaid, instituted a 
suit for setting aside that ex parte decree. 
That suit (No. 1959 of I93l) on the original 
side of the Calcutta High Court, was uUi- 
mately dismissed for non.i)rosocution in 
Juno 1933. Balmakund’s application for res¬ 
toration of the suit also stood dismissed in 
November of the same year. Boon after in 
January 1934 the decree-holder defendant 1 
applied for leave to execute the decree 
against Balmakund under tbe provision of 
It. 50 of O. 21, Civil P. C. In May 1934 the 
leave asked for was granted. Balmakund 
again in order to avoid execution against 
him applied for setting aside tbe order of 
the Cidcutta High Court granting the leave 
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aforesaid. That application stood dismissed 
in January 1935. In the meantime, de¬ 
fendant 1 took out execution in Kancbi 
Court, being execution case No. 61 of 
1934. In that execution, the decree-holder 
got all the properties obtained by Balmakund 
as a result of the partition suit aforesaid, 
attached and ultimately sold in September 
1936. When the decree-holder applied for 
delivery of possession of the property in 
December 1938, the present suit was com¬ 
menced by the plaintiffs respondents for the 
reliefs aforesaid. In short, the plaintiS'’s 
case was, that the entire proceedings ending 
with the sale of the properties of defendant 6 
as aforesaid, wore collusive and fraudulent 
as a result of a conspiracy between the sons 
of Ganpat on the one hand, and their rela¬ 
tions on the other, namely, the members of 
the firm, defendant l. The plaintiffs, there¬ 
fore, claimed that they were entitled to a 
declaration that their portion of the proper¬ 
ties allotted as a result of the final decree 
in the partition suit of 1913 was not affected 
by the sale, as also for a permanent injunc¬ 
tion restraining defendant 1 from proceed¬ 
ing against those properties. 

Defendant l alone appeared and contested 
the suit chiefiy on the ground that the de¬ 
cree obtained by the defendant firm against 
Balmakund was a good decree binding not 
only upon Balmakund himself but upon the 
plaintiffs also who were fully represented 
in the suit, which resulted in the decree and 
in the execution proceedings, by their an¬ 
cestor defendant 6. The contention further 
was that the decree was not tainted with 
illegality or immorality of which there was 
no allegation in the plaint and therefore it 
was the pious obligation of the plaintiffs to 
pay that judgment-debt. They also claimed 
that the sale of the properties in execution 
of the decree in question was effective to 
convey title to the contesting defendant as 
against not only Balmakund but the plain¬ 
tiff also. It was further contended that the 
firm Ganpatrai Balabux was a continua- 
tion of the business originally carried on by 
the family of Ganpat and Balmakund in 
the name and style of Ganpatrai Lachbmi 
Narain. The defendant also denied the 
allegation in the plaint regarding any cons- 
piracy between the defendants aforesaid. It 
was lastly contended that the debt resulting 
in the decree aforesaid was binding on 
Balmakund and his descendants including 
the plaintiffs, and that therefore the suit was 
not maintainable, and the plaintiffs not en¬ 
titled to any relief. 


A. 

The trial Court dismissed the suit holding 
that it was too late in the day to contend 
that the decree against the firm defendant 2 
did not bind Balmakund or the plaintiffs. 
He held that the plaintiffs were fully re¬ 
presented by Balmakund in that litigation 
which ended in the sale of the properties in 
execution. On appeal by the plaintiffs the 
lower appellate Court has come to the con¬ 
clusion that the ex parte decree against the 
firm defendant 2 passed by the Calcatfa. 
High Court could not be said to have been 
passed against Balmakund in his representa¬ 
tive capacity ; that the firm defendant 2 was 
not a firm of Balmakund and his collaterals;, 
that the circumstantial evidence in the cass 
made out the plaintiffs’ case of coUosion 
between defendant 1 and the other defen¬ 
dants, that is to say, the firm and the sons 
of Ganpat. The findings of the lower ap¬ 
pellate Court, therefore, amount to holding 
that defendant G was not a partner of the 
firm defendant 2, and that the debt on the 
basis of which the appellant recovered judg¬ 
ment against the firm was a fictitious one, 
and that the suit and the execution proceed, 
ings were equally void on account of the 
fraud and collusion. In that view of the 
matter, the lower appellate Court decreed- 
the suit with costs declaring the plaintiffs’ 
title to the properties claimed by them and< 
restraining defendant 1 from taking posses¬ 
sion of the same. Hence this second appeal- 
by defendant 1 . 

Hr. P. R. Das has vehemently argued 
that the judgment and decree pass^ by the 
lower appellate Court are vitiated by the 
mistake of law in so far as the Court 
has gone behind the decree passed by the 
Calcutta High Court against Balmakund 
defendant 6. His contention is that the 
judgment and decree passed by the Calcutta 
High Court against Balmakund is conclu¬ 
sive not only against him but against the- 
plaintiffs in so far as the factum of the debt 
is concerned. In this connection reliance 
was placed upon the following observations of 
Mayne in his Treatise on Hindu Law,Edn.7, 
Art. 350 at page 463: 

Where the decree is against a it 

conclusively establishes that there was a debt doe 
by hina, and as against bis issues, onl^ the de 
founded oq immoralit 7 i nothing more is necessary 
. , . . Where property is sold nnder such a 
the purchaser is not bound to go back beyopa 
to ascertain whether the Court was 
giving the decree^ or having given it, in pQ»hig 
the property for sale auder an execution upon 
Mayne appears to have relied upon tte de¬ 
cisions of their Lordsbii^ of the Judici 
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Committee in 11. A. 321^ at p. 334 and 15 I. A. 
99 .® Mr. Das has relied upon the observations 
to a similar effect at p. 346 of MuUa s Hindu. 
Daw as also upon Mayne’s Hindu Law, 

loth Edn., at p. 431 to the following effect : 

. . or when in execation of a decree for money 
or on a mortgage by the father, the ancestral pro* 
.perty U sold, the sons, not being parties, are en¬ 
titled to have the nature of the debts tried in a suit 
of their own.” 

Mr. Das further relied upon the foot-note 
apparently added by the Editor of this edi¬ 
tion (lOtb Edn.) at pages 431 and 432, which 
runs as follows: 

“Some of the dicta of the Privy Council and of 
the Courts in India wouid entitle the son to dispute 
the fact of the debt also. 13 I. A. 1 at p. 18 = 13 
Cal. 21,>21 Mad. 222^ at p.226, 34 Cal. 735^ at 
p. 742. It is fairly clear from the more recent deci¬ 
sions that in a suit upon a debt against the father, 
he represents the sons when they are not made 
parties so far as the factum of the debt is concern¬ 
ed and the judgment against the father itself cre¬ 
ates the debt. Fraud or collusion, of course, will 
always be an exception. When a decree is passed 
against the father for a debt proved against him, it 
is not easy to see how the sons can dispute the 
father's liability under it except of course in respect 
of the nature of the debt regarding which the 
lather could not represent the sons. 16 Mad. 99, 
24 Bom. 343.7 27 Mad. 243’^ at p. 252, 27 All. 16," 
37 All. 214,10 44 All. 649 ,U 47 All. 42112 and 33 
Cal. 676.» 

According to Mr. Das, the fact that a judg- 
ment has been given against the father in 
respect of an alleged debt owing from him 
binds the sons or grandsons who are not 
impleaded in the suit, and is conclusive 
against tbern on the question of the factum 
of tbe debt. His contention further is that 
the sons or grandsons of the judgment-debtor 
could only i>rove in a suit of their own that 
the judgment-debt was tainted with illegality 
or immorality, and that because in this case 

i7('75) 14 Bong. L. R. 18?’ ? ! I. A.":i2rTrairr‘ 
360 (P.C.), Mudduti Thakoor v. Kantoo Lall. 

2. (’88) 15 Cal. 717 : 1.5 I. A. 99:.5 Har. 186 (P.C.). 
Ubagbut Purshad v. Mt. Oirja Koer. 

3. ('80) 18 Cal. 21 ; 13 I. A. 1 ; 4 Har. 682 (P.C.), 
Nanomi Babuaain v. Modum Mobun. 

4. (’08) 21 Mad. 222, Itama^mayyan v. Vira* 
■waml. 

5. (’07) 84 Cal. 736, Kiribun rer;jhad v. Tipan Pet- 
■had. 

•4. ('93) 16 Mad. 99, Nateaayyan v. Poonusami. 

7. (1900) 24 Bom. 848, Joharmal v. Eknatb. 

8. (’04) 27 Mad. 243 (F.B.), Periaawami v.Sectba- 
rama. 

fF-B.), Karansiogb v. Bbup 

ninsb. 

T’15) 2 A.I.R. 1915 AH. 126 : 37 All. 214 : 28 
1. C. 693, Inder Pal v. Imperial Bank, Ltd. 

11. ( 22) 9 A.I.R. 1922 All. 810 : 44 AH. 649 : 69 
I. 0. 754, Ifoban Lai ▼. Balapraahad. 

12. (’25) 12 A.I.R. 1926 AU. 827 : 47 All. 421 : 86 
L O. 887, Abdul Karim v. Ram KUbore. 

II. (’08) 88 Oal. 070, Ohauder Parshad v. Sham 
Koer. 


there was no allegation that the debt was 
so tainted, it must be held that the plaintiffs 
had no cause of action for the suit. Hence, 
the only question in controversy between the 
parties in this appeal is whether it was open 
to the plaintiffs to prove that in spite of the 
judgment of the Calcutta High Court against 
the firm defendant 2 , which must be deemed 
to be a decree against Balmakund defen¬ 
dant 6 also there was no debt owing from 
defendant 6, the payment of w-bicb could 
be enforced against the coparcenary pro 
perties. If the legal position has been cor¬ 
rectly stated by Mr. Das that it is not 
open to the plaintiffs to prove that there 
was no debt, it must be held that the 
plaintiffs have no cause of action for the 
suit. If, on the other hand, the correct legal 
position is that the issue of Balmakund 
could go behind the decree which is binding 
at least upon Balmakund himself, the find¬ 
ing of the lower api^ellate Court, which is 
clear to the effect that Balmakund owed no 
debt to defendant i, the appellant, must bo 
upheld as correct in law, This finding was 
attempted to bo challenged by Mr. X. N. Sen 
who addressed us in reply to tbe argumouts 
placed before us on behalf of the plaiutifi’s- 
respondents. Mr. Sen contended that the find¬ 
ing aforesaid, of the lower appellate Court 
was not based on legal evidence, but, in my 
opinion, this ground is not open to the ap-j 
pellant at this stage specially because no' 
such ground was taken in the memorandum 
of apixjal, namely, that there was no evi- 
donee in support of the finding aforesaid, of 
the lower appellate Court. This case must, 
therefore, bo decided on the footii:g Ibat 
there is a finding of fact arrived at by the 
lower appellate Court that there was no 
debt owing from Balmakund which could bo 
enforced against the coparcenary jjroix.'rties 
in which the plaintiffs are admittedly inte¬ 
rested. Mr. Das’s argument in the form pre- 
Bonted by him is certainly very attractive, 
but, in my opinion, as will presently ai)]xjar 
on a consideration of the authorities, not 
sound in law. 

It is now settled boyond any controversy 
that it is incumbent ui>on the sons to jjay 
their father’s debts oven though they may 
not be incurred for the legal necessity of tho 
joint family or for the benefit of tho estate. 
Hence, once it is proved that there is a debt 
owing from tho father, tho only ground on 
which tho BODS could csca^X) liability for, 
payment would bo that tbe debt barl been 
incurred for illegal or immoral purix>ses.' 
Hence, where the creditor recovers judgment^ 
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against the father alone, that judgment can 
be enforced even against the interests of the 
sons or grandsons unless they discharge the 
heavy onus which lies upon them to prove 
that the debt in question was tainted with 
illegality or i-mmorality. But this liability 
of the sons is based on the doctrine of Hindu 
law which enjoins it as the ‘pious obligation' 
of the sons to pay their father’s debt so as 
to avoid his being thrown into hell. But it 
cannot be said that simply because a judg¬ 
ment had been recovered against the father 
for payment of money the sons are bound 
|by that judgment in the sense that the father 
jfully represented them for all purposes. If 
that were so, many a designing professional 
money-lender could recover judgment against 
a foolish and negligent father by question¬ 
able methods, and enforce that judgment 
against his sons, who will be left helpless in 
the matter except where they can prove the 
illegality or immorality of the debt, which 
is not an easy matter. In any case, it may 
be easier for the sons to allege and prove 
that there was no debt than to prove that 
the debt had been incurred and the money 
thus borrowed spent upon illegal or immoral 
pursuits. The decisions, relied upon by Mr. 
Das, all appear to have proceeded on the 
assumption that there was a debt owing 
from the father and only the nature of the 
debt bad to be investigated. The father could 
be held to have been sued in his representa¬ 
tive capacity only where it could be shown 
that the transaction was entered into by 
him as the leading member of the family, 
that is to say, where it could be shown that 
the transaction was for the benefit of the 
family or for the legal necessity of the 
family as a whole. Simply because he was 
the father of the family, and he was sued by 
a creditor cannot necessarily lead to the in¬ 
ference that the father had been sued in his 
representative capacity. In other words, the 
father’s representative capacity would be as- 
cribed only to such transactions as could be 
justified with reference to the benefits and 
the needs of the family. Hence, on first 
principle, it cannot be held that in every 
case where the father is sued in resi)ect of 
an alleged debt, and he suffers a judgment 
to be given against him, he has acted in his 
representative capacity. Now, let us see if 
there is precedent in favour of the conten¬ 
tion that a judgment given against the father 
in respect of an alleged debt is conclusive 
not o^y against him but against his issue 
also. The observations in Mulla’s Edn. 7, 
referred to above, appear to have been based 


upon the decisions of their Lordships of the 
Judicial Committee in 11 .A. 32l' and 16 i,a. 
99.^ Let us see if those cases are authority 
for the proposition contended for on behalf 
of the appellant. In those cases before their 
Lordships, the facts were that ancestral pro. 
perty had passed out of the family either by 
virtue of a sale-deed executed by the father 
or as a result of a sale held in execution of 
a decree against the father alone; and the 
sons sued to recover their shares of the 
ancestral property. Their Lordships held 
that it had not been proved that those debts, 
which ultimately led to the sale, were either 
immoral or illegal. Hence, they enforced the 
pious obligation of the sons to pay their 
father’s debt. In none of those cases was it 
alleged that no debt had been really owing 
from the father. The allegations of the sons 
in each case challenging the transaction 
amounted to averring that the father had 
acted extravagantly or immorally in incur- 
ring those debts. Hence, in each of those 
cases, the Court decided on the footing that 
there was a debt owing from the father, the 
payment of which was incumbent upon the 
sons. The following observations of their 
Lordships indicate the basis for the decision 
in 1 I. A. 321^ at pages 331 and 332: 

**.... The bond bad been substantiated in _a 
Court of justice; there was nothing to shew that it 
was given for an immoral purpose; and the holder 
recovered a decree upon it. There is no suggestion 
either that the bond or the decree was obtained 
benamee for the benefit of the father, or merely 
for the purpose of enabling the father to sell the 
family property and raise money for his own pat- 
pose. There is nothing of the sort suggested, and 
nothing proved." 


The following observations of Bbashyam 
Ayyangar J. in 27 Mad. 243® at pages 25'i 
and 252 have been very strongly relied upon 
by Mr. Das in support of his contentions. 

"In oases, therefore, where a decree for money 
has been obtained against the father, bat he 
before execution of the same, the oreditor has be- 
}ides executing the same against the son as 
representative, the option of suing the son either 
on the original cause of action—if it be one m res 
peot of whioh the son as such would be hable—M 
to enforce payment of the decree amount as a <16 
>f record due by the father. In the former 
the judgment against the father cannot be 
3 pon by the creditor as binding the son 
must prove and establish the cause of action or 
lUeged debt just as if no such suit had been broog 
igainst the father and judgment obtains. . 

alter case, the judgment as such would uo* .. 
;he sou and it will be admissible only to P*® » 

jxistence of a jadgment-debt due by the ^ 
ihe date of the judgment; and the 
>pen to the son will be either that the 
s not one which is binding upon him 
Ilegal or immoral under the ffindu law . *j_ 
;he same has been discharged whether su 
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charge (by payment oc adjostment) has been re¬ 
corded as oertified (vide S. 256, Civil P. C.), oc 
not.” 

On reference to the facts of that case it 
will appear that those observations, weighty 
as they are in the nature of obiter dicta. 
No such question, as has been raised in the 
present case, was mooted in that case. It 
will appear that a judgment had been ob- 
tained^against the father but execution of the 
decree woa refused against the joint family 
property. Thereupon, a second suit was 
instituted against the whole family including 
the sons after the father’s death. Upon the 
second suit, the main question in contro¬ 
versy between the parties was whether the 
second suit was in time and maintainable. 
Hence, in my opinion, it cannot he said that 
the point, directly arising for decision in the 
present case, was at all present in the mind 
of the learned Judge who decided that case. 
Mr. Das also relied upon the decisions of 
the Allahabad High Court in 27 ALL. 16.^ 
Pull Bench, 37 ALL. 214,^® 44 ALL. 649“ and 
47 ALL. 421and of the Calcutta High Court 
in 38 Cal. 676.^^ All these cases have been 
referred to in the foot-note in Mayne’s book, 
lOtb Edn. quoted above. But it will be ob¬ 
served that in none of those cases the exact 
question in controversy in this case was raised 
for the determination of the Court. In all 
those cases the existence of a debt owing 
from the father bad not only been found in 
a suit against the father but had not been 
challenged by the sons. Hence, the only 
question in controversy in those cases was 
whether the sons could escape liability for 
payment of their father’s judgment-debt in 
a suit to which they were not parties. 
Naturally, therefore, the Court in each case 
decided that the sons could escape liability 
only if they established that the debt in 
question was tainted with illegality or im- 
morality. Mr. Das also relied upon a recent 
decision of a Division Bench of the Lahore 
High Court in A. I. R. 1946 Lab. 13.“ On 
reference to that decision it will be found 
that that case came before the High Court 
on the question of court fees. Their Lord, 
ships had to decide whether the sons were 
entitled to ignore a mortgage decree passed 
against their father and thus to claim only 
a declaratory relief. It was contended on 
behalf of the Revenue that the suit really 
came under the provisions of s. 7 (iv) (c), 
Court-fees Act inasmuch as the sons were 
bound to avoid the decree. Mabajan J.,who 

14. (’46) 32 A. I. R. 1945 Lab. 13 : 218 I. C. 57. 

Ptltbvi Raj T. D. C. Balli. 


delivered judgment of the Court, observed 
in the course of his judgment, that it was a 
well-established proposition of Hindu law 
that a decree against the father is a good 
decree against the son though the latter has 
a special remedy for setting aside the decree 
on a few special defences open to him. He 
observed further ^tbat such defences were 
open to the sons as were not open to the 
father himself, and that in other matters the 
father effectively represented the whole 
family. Hence, in that case also, the exact 
question to be determined in the present case 
did not arise, and, therefore, those observa¬ 
tions of their Lordships of the Lahore High 
Court must be read in the context in which 
they were made. These are all the autho- 
rities which have been relied upon by Mr. Das 
on behalf of the appellant, for his contention 
that it was not open to the sons to question 
the factum of the debt itself in the face of 
the judgment given against their father. I 
have already pointed out that none of those 
decisions render any assistance to the ap¬ 
pellant. The observations, either of Mayne 
himself or of the subsequent editors of bis 
Book, having been based on those decisions, 
are clearly not authority for the proposition 
contended for. 

On the other band, as will presently ap. 
pear, there are decisions of the different 
High Courts in India clearly recognising the 
right of the sons in a suit of their own to 
show not only that the debt which resulted 
in a decree against the father was tainted 
with illegality or immorality but also that 
there was no such debt as could have formed 
the basis of a decision against the father for 
payment of a debt binding on the sons 
also. On first principle, as already ob¬ 
served, in order to compel the sons to payi 
their father’s debt, it must be found that' 
there was a debt owing from the father, 
and simply because the father suffered a 
judgment against himself on an alleged 
transaction of loan could not prevent the! 
sons from having the factum of the debtj 
investigated in their presence. 

Their Lordships of the Judicial Committee 
of the Privy Council have made the follow¬ 
ing observations, which have almost become 
classical, in the course of their judgment in 
13 I. A. 1® at pp. 17 and 18 : 

*‘.Destructive as it may be of the prin¬ 

ciple of independent coparcenary rights in the sons 
the decisions have for some time C3tablishe<l the 
principle that the sons cannot set up their rights 
against their father's alienation for an antecedent 
debt, or against bis creditors' remedies for their 
debts, if not tainted with immorality." 
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Mr. Das lays stress on the concluding clause 
of the sentence suggesting thereby that their 
Lordships intended to lay down that the 
sons could escape liability only if they suc¬ 
ceeded in proving that the debt in question 
was tainted with immorality. But the 
following observations in the course of the 
judgment are more pertinent to the present 
discussion: 

".If his debt was of a nature to support 

a sale of the entirety, he might legally have sold it 
without suit, or the creditor might legally procure 
a sale of it by suit. All the sons can claim is that, 
not being parties to the sale or execution proceed¬ 
ings, they ought not to be barred from trying the 
fact or the nature of the debt in a suit or their 
own.” 

From these observations of their Lordships, 
obiter dicta as they are, it will appear that 
the sons are not precluded from having the 
factum of the debt in question tried in a 
suit of their own. In the beginning of the 
paragraph, where the observations quoted 
above are found, their Lordships have made 
it clear that that question did not arise in 
the case before their Lordships. They ob¬ 
served : 

“The circumstances of the present case do not 
call for any inquiry as to the exact extent to which 
sons are precluded by a decree and execution pro¬ 
ceedings against their father from calling into 
question the validity of the sale, on the ground 
that the debt which formed the foundation of it 
was incurred for immoral purposes, or was merely 
illusory and fictitious.” 

These observations also make it clear that 
there may be cases where the sons would be 
entitled in a suit of their own to establish a 
case that the debt in question resulting in a 
decree against the father “was merely illu¬ 
sory and fictitious.” In 15 I. A. 99,* their 
Lordships had to decide the question as to 
whether in a decree against the father alone 
the entire joint family estate is liable to be 
sold, and the circumstances in which the 
sons could escape liability under that decree. 
In the course of the judgment, their Lord- 
ships make the following observations : 

” It appears, therefore, from the decisions, 

that in a case like the present, where sons claim 
against a purchaser of an ancestral estate under 
an execution against their father upon a debt con¬ 
tracted by him, it is necessary for the sons to 
prove that the debt was contracted for an immoral 
purpose, and it is not necessary for the creditors to 
shew that there was a proper inquiry, or to prove 
that the money was borrowed in a case of neces¬ 
sity.” 

I have already observed that these two cases 
before their Lordships of the Judicial Com¬ 
mittee were not cases in which the exact 
question arising in the present case was at 
all discussed. Hence, though the observations 
of their Lordships in 13 I. A. 1,* may tend 


to support the contention on behalf of the 
respondents, it cannot be said that tiieir 
Lordships decided that question. In a recent 
case, which went up to their Lordships of 
the Judicial Committee reported as 72 i. a. 
165,^® their Lordships make the following 
observations at p. 174 : 


..... To make the ancestral property liable 
there must in reality be a debt due by the father! 
In the present^se, the security bond wasexeoated 
not for the payment of any debt due by Uttam 
Cband (the father), but for payment of a debt 
which was due from third parties. Unless there 
was a debt due by the father for which the seoarity 
bond was execute, the doctrine of pious obligation 
of the sons to pay their father's debt cannot 
the transaction binding on the ancestral property.” 

In this case, though the point was not raised 
in the form in which it has been raised in 
this appeal, their Lordships had to consider 
the question whether the sale of an ancestr^ 
property in execution of a decree against the 
father is binding on the sons and grandsons 
of the judgment-debtor. Their Lordships 
went behind the decree against the father, 
and inquired into the question of whether 
the security bond given by the father con¬ 
tained any stipulation binding the father 
personally. On a construction of the doou- 
ment, their Lordships held that there was 
no such personal liability contemplated by 
the deed. Their Lordships held that the 
entire sale was void as against the other 
members of the family. Hence, it may legi¬ 
timately he said that this recent decision of 
their Lordships of the Judicial Committee 
supports the contention raised on behalf of 
the respondents. So far as this Court is 
concerned, no reported decision of this Conrt 
directly hearing on this question has been 
brought to our notice. The two oases In 
2 Pat. L. J. 306^® and 4 P. L. T. 877** do not 
directly decide the question though they 
make passing observations tending to sup¬ 
port the contention that it is open to the 
sons in a suit of their own to challenge not 
only the nature of the debt hut also the 
factum of the debt. But there is an on- 
reported decision of the Division Bench of 


this Court to which my learned brother 
Manohar Lall J. was a party : vide First 
Appeal No. 168 of 1936*® decided on 16th 

15. (’45) 32 A.I.R. 1945 P. 0. 91 : I.L.B. (1M5) 

Lah. 411 : 72 I. A. 166 (P.O.), Kesar Chand v. 
Uttam Chand. _ • 

16. (’17) 4 A. I. R. 1917 Pat. 375 : 2 J- 

306 : 39 I.C. 779, Baghunandan Singh v. Petme- 

shwar Dayal Singh. « ^oo . 

17. (’23) 10 A.I.R. 1923 Pat. 443 : 711- O. 48« . 
4 P. L. T. 377, Dukhit Ojha v. Jankx Smgh- 

18. First Appeal No. 158 of 1936, Koati Mohan v. 

Bamballabh Das. 
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August 1940, in •which the question was 
mooted. The judgment runs into mote than 
100 pages. On the question in controversy in 
the present case, my learned brother, Mano- 
faar Lall J., made the following observa- 
tions: 

“An elaborate argument was addressed to us on 
behalf of the parties as to the placing of the onus 
in such cases. It was argned on behalf of the res¬ 
pondents that the creditor is only required lo 
prove the existence of the judgment-debts and that 
he paid them, that the sons cannot be allowed to 
go behind the decree and show that tK) debt existed 
for which the decree was passed, and that they can 
only be allowed to show that the decree-debts were 
incotred for immoral or illegal purposes. The ap¬ 
pellants, on the other band, argued that it is also 
open to the sons, who have not been impleaded in 
the suits which resulted in the judgment-debts, to 
challenge the debts for which the decrees were 
passed against (he fathers as illusory and non¬ 
existent and tbat the onus was therefore on the 
creditor to establish by good evidence tho existence 
of the debts paid by him. A targe number of cases 
were cited by the parties in support of their res¬ 
pective contention but in my opinion the matter is 
really concluded by the observations of Lord Hob- 
house in 13 X. A. where it is pointed out that 
all tbat the sons can claim is tbat being parties to 
the suits in which the decrees under execution were 
passed, they should be entitled to try in a suit of 
their own the fact or the nature of the debt. It is 
true that this observation is followed by the words 
‘assuming that this is so,’ but this observation of 
their Lordships has been treated in some decisions 
in India though not in others as laying down the 
law that the sons can go behind the decrees But 
in the circumstances of the present case the 
materials are so abundant tbat the question is only 
of academic iuiportnnce. I am of the opinion tbat 
the onus is on the creditor to prove the existence 
of the judgment-debts and that he paid them, and 
after this has been done the onus is on the sons to 
prove that those judgment-debts which consisted 
of decrees in favour of the mortgagee creditor hiin- 
uelf could not be binding on the sons because the 
original debt itself was illusory and non-existent, 
but 80 far as the mortgagee has bona fide paid 
third party creditors, relying on the representation 
of the father that a judgment-debt existed in 
favour of other creditors, he is protected if he paid 
these judgment-debts, and is not at all affected if 
theee decrees were obtained for debts which did 
cot exist at all." 

On the Other hand, Dbavle J. made tho 
ioUowmg observations in this connection: 

“. . . . 1 am, however, by no means eatiefied 
that as regards the antecedent judgment-debts the 
appellants were entitled to go l^bind the decrees. 
Apart from fraud or collusion, which can always 
bo proved under S. 44, Evidence Act, but which 
cannot be said to have been the ease of the appel¬ 
lants, the decrees would themselves seem to create 
or constitute debts which would be binding on tho 
judgmet-debtora' sons by leaeon of their pious 
obligation unless it is shown tbat the loans were 
oontraotod for immoral and illegal purpose." 

After referring to the decisions of their 
Lordships of the Judicial Committee in the 
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case reported in 13 I. A. and 44 Cal. 624,'* 
Dbavle J. proceeded to observe as follows: 

. The question how far it is open to the son 
to go behind the decree in the caso of a judgment- 
debt of bis father and show that the decree was 
not founded on a real debt does not seem to have 
been decided in any Privy Council case." 

Further, after referring to tho cases in 
S3 Cal. 676’^ and 23 Cal. 262,”® and observing 
that they appeared to have laid dott’n con. 
trary propositions, Dbavle J. took the view 
that the question in the case before their 
Lordships was academic in the view which 
their Lordships took that the sons did not 
succeed in proving that any of the original 
debts on •which the decrees were founded 
w'ere unreal. Hence, the unreported decision 
of the Division Bench of this Court does not 
appear to have determined this controversy. 
Hence, so far as this Court is concerned, 
the present case is the only one in which 
this question and only this question has 
been directly raised, and requires a consi¬ 
dered decision. In the Calcutta High Court 
the exact question was mooted in 23 cal. 
262.^® Prinsep and Ghose JJ. bad to consider 
the question whether a decree, of the year 
1875 passed against the father for mesne 
profits at the instance of his collaterals, 
could bo binding upon tho sons who were 
not parties to the decree, in the sense tbat 
tho latter in a suit of their own W'orc pre¬ 
cluded from showing tbat their father was 
not really liable for mesne profits oven 
though bo had suHcied a judgment against 
himself in the suit resulting in the decrco. 
After referring to tho decision of the Lord¬ 
ships of the Judicial Committee in 6 I. a. 
68=5 cal. 148^' and 1 I. A. 32p their Lord- 
ships came to the conclusion that tho 
sons who were the plaintiffs in the subse¬ 
quent suit "were not precluded by the decree 
against their father from questioning the 
reality of the debt on which the decree was 
founded, and tbat tbat question could be 
gone into in tho subsequent suit and decided 
on evidence in that suit. Their Lordships 
on a consideration of the evidence held tbat 
tho plaintiffs’ father was not liable for 
mesne profits for which a decree had been 
passed against him, and tbat therefore tho 
sale which took place in execution of the 
decree against the father did not affect the 
interests of tho other members of the family 

19. (’10) 3 A. I. H. 1916 P. C. 220 : 44 Cal. 524 • 
44 1. A. 1 : 39 I. C. 252 (P.C.), Sripat Singh v. 
Prodjot Kumar. 

20. (*96) 23 Cal, 262, Beni Parehad v. Puran 
Cband. 

21. (’80) 5 Cal. 148 : 6 I. A. 88 ; 4 Sar. 1 (P.C.), 
Suraj Bunsi Eoer v. Sh£o Persbad Singh. 
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than the father himself. Hence, it must be 


held that the decision of the Calcutta High 
Court, referred to above, is a clear authority 
in favour of the decision of the lower ap- 
pellate Court to the effect that the grandsons 
in the present case could go behind the 
decree against their grandfather, and show 
that there was no debt of the father for 
which a decree could have been passed 
against him. The later decision of the 
same Court in S3 Cal. G76^^ did not raise 
the e7:act question to be decided in this 
case; and the earlier decision in 28 Cal. 
262^'' was not even noticed in the later case. 
The only question raised and decided by 
their Lordsbips in the later case was whether 
the sou who took the ancestral property by 
survivorship could be proceeded against in 
execution of a mortgage decree against the 
father alone. The son never alleged that 
there was no debt owing from the father. 

In the Madras High Court, a Division 
Bench of that Court held in 21 Mad. 222^ 
that, in a suit by one of the sons of the 
mortgagors who had not been impleaded in 
a previous suit on the mortgage, the plain, 
tiff was entitled to have the question tried 
whether there was really a debt owing by 
the father to support the mortgage. The 
decision of the Madras High Court in 
14 M. L. J. 431^2 would seem to support the 
same conclusion. Their Lordships of the 
Madras High Court in that case have taken 
the same view of the Full Bench decision of 
that Court in 27 Mad. 243® as I have sug. 
gested. In the Allahabad High Court, a 
Division Bench is reported to have decided 
in 51 I. O. 130*® that to render a son liable 
for bis father’s debt the creditor must prove 
the existence of a debt due by the father; 
and that the fact that there was a decree 
against the father, obtained in a suit to 
which the son was a not party, is not evidence 
against the son. The decision of a Division 
Bench of the Allahabad High Court in 
37 AiiL. 214^® also would appear to have 
lent support to the contention that a son, 
who is not a party to the suit in which a 
decree is obtained against the father, is 
entitled to have an opportunity in the 
execution stage, if the entire family property 
is threatened, of contesting both the factum 
and the nature of the debt. Hence, it must 
be held that whenever the question in con. 
troversy between the parties in the present 

22. (’04) 14 M. L. J. 431, Thiruvenkata Mudaliar 

V. Muthu Aiyar. , « 

23. (’19) 6 A. I. R. 1919 All. 378 ; 51 I, 0. 130, 
Bhagwant v. Tursi Ram. 
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case has been directly raised in the Calcutta- 
or the Madras or the Allahabad High Court, 
it has been answered in favour of the view 
taken by the lower appellate Court. 

In the Lahore High Court, a Single Judge 
is reported to have decided in 60 i. o. 751** 
that in Hindu law in order to render a son 
liable for bis father’s debts, the creditor 
must prove the existence of a debt due by 
the father, and that the mere existence of a 
decree is not evidence against his son who 
was not a party to the suit in which the 
decree was obtained. In a recent Full Bench 
decision of the same Court in A. 1. R. 1914 
Lab. 220*® the majority of the Judges appear 
to have taken the view that where a decree 
is obtained against the father and is executed 
against the sons by reason of their pious 
obligation, the sons are entitled to challenge 
the existence of the debt on which the decree 
is based and insist upon proof of the same 
as against them. The dissentient judgment 
of Teja Singh J. took the contrary view to 
the effect that the debt or the obligaUon 
must exist qua the father and not qua the 
son, and that therefox*e the proof of the debt 
against the father is sufficient to make the 
sons liable on account of their pious obliga- 
tion. These are all the cases which have 
been brought to our notice on either side. 
On a consideration of those authorities, the 
balance of judicial opinion is in favour of 
the view taken by the lower appellate Court, 
namely, that it is open to the sons to 
challenge not only the nature but also the 
factum of the debt alleged to have been the 
foundation of a decree passed against the 
father alone. That being so, it must be held 
that the plaintiffs respondents in this ca^ 
were entitled to show that Balmakund did 
not owe any debt to the appellant firm, 
and that, thererore, the plaintiffs’ interest in 
the ancestral property was not affected by 
the decree and the sale in execution of the 
decree. The appeal must, therefore, be dis¬ 
missed with costs. 

Manohar Lall J. — I have had t^ 

advantage of perusing the judgment prepared 
by my learned brother where he has exhaus¬ 
tively dealt with the case law. I find that 
the view arrived at by my learned 
is in conformity with the view which i 
expressed in the unreported case — 
Appeal NO. 168 of 1935,*® decided by a Divi¬ 
sion Bench consis ting of Dhavle J» a 

24. (’21) 60 I. C. 761 (Lah.), Kastori Mai v. 

25^^44) 31 A. I. R. 1944 Lah. 220 (F.B.). Mah* 
Deo V. Ranbir Singh. 
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myself on 18 th August 1940. In that case I 
took the view that the matter was really 
concluded by the observations of Lord 
Hobhouse in 13 I. A. 1 

**wbere it is pointed out that all that the sods can 
claim is that not being parties to the suits in which 
the decrees noder exeootion were passed, they 
should be entitled to try in a suit of their own the 
fact or the nature of the debt. It is true that this 
observation is followed by the words ‘assuming that 
this is 80 *, but this observation of their Lordships 
has been treated in some decisions in India though 
not in others as laying down the law that the sons 
can go behind the decrees.” 

Dhavle J. in bis concurrent judgment was 
not inclined to agree with that view. It is to ' 
be observed that the materials were ample 
an that case for us to give a decision adverse 
to the sons. Therefore, the decisions are not 
an authority for the view which 1 think is the 
proper view to take of the matter. But having 
listened to the elaborate argument in this 
case, I am of opinion that the view there 
expressed by me is the correct view to be 
taken, and I am glad that my learned 
brother has arrived at the same result by an 
elaborate examination of the authorities. I 
entirely agree with his reasons and conclu¬ 
sions. If the matter is examined on principle, 

1 do not see any escape from the conclusion 
at which we are arriving. The pious obliga¬ 
tion of the son arises, in my opinion, only 
when there is in reality a debt in existence 
which has been incurred by the father pro¬ 
vided of course this is not immoral or il¬ 
legal. Let it be supposed that there is no 
debt but somehow or other a judgment has 
been passed against the father, either on 
contest or without contest. The son under the 
pious obligation doctrine is not bound to pay 
the decretal dues as the debt ex hypothesi 
has never been incurred by the father. The 
rule of res judicata, cannot apply in such 
cases, because the son does not claim through 
bis father and I know of no principle under 
which it has been suggested in some cases 
that so far as the factum of the debt is con- 
cerned, the father must bo taken to represent 
the whole family. With great respect, the 
father may be taken to represent the whole 
family only when there is in fact a debt in- 
curred for the purposes of the family. But 
where a debt does not exist in fact how can 
it be suggested that for the purposes of that 
suit in which the son is not a party it must 
be bold or assumed that the father repro. 
sented the eon so that a decision that there 
was a debt is binding upon the son? Take 
the most authoritative decision of their 
Iiordsbipe of the Judicial Committee in 


611 . A. 129,-® whore their Lordships examined 
a large number of authorities and laid down 
five propositions. The second proposition is: 

"If ho is the father and the reversioners are the 
sons, he may by iJicurrinj/ debt so long as it is not 
for an immoral purpose, lay the estate open to be 
taken in eseculLon proceeding upon a decree for 
payment of that debt." 

The words *by incurring debt’ and *of that 
debt’ have been underlined (in italics herel by 
me. It will be observed that the pious obliga¬ 
tion of the son in such a case arises where a 
father has incurred a debt but the existence of 
a decree against the father does not mean con¬ 
clusively that be has incurred the debt. While 
considering the evidence in the unreported 
case of this Court noted above, the onus was 
thrown by me on the creditor to prove the exis¬ 
tence of the judgment-debts in the first place 
and that he paid them, and after that has 
been done, the onus was thrown on the sons to 
prove that those judgment debts which con- 
sisted of decrees would not be binding on the 
sons because the original debt itself was 
illusory and non-existent. In 40 Cal. 288,*^ 
their Lordships of the Privy Council had to 
consider the right of the father to alienate 
the ancestral property for his just debts so 
that the alienation may be binding upon the 
son. Sir John Edge in delivering the judg¬ 
ment of their Lordships observed at p. 295 
that 

“it must mean a debt which is actually due and ia 
not immoral, illegal or opposed to public policy, 
and has not been contracted as an act of reckless 
extravagance or wanton waste, or with the inten¬ 
tion of destroying the interests of the reversioners.” 

Again the words “debt which is actually 
due" have been underlined (in italics here) by 
me. These further considerations support mo- 
in the view which I expressed in the unreport¬ 
ed case, and I have, therefore, no hesitation in 
agreeing with the judgment just delivered 
by my learned brother. 

N.S./d n. Appeal dismissed. 

26. (’24) 11 A. I. R. 1924 P. C. 50 : 46 All. 9.5 : 
51 I. A. 129 : 77 I. C. 689 (P.C.), Brijoarain v. 
Mangla Prasad. 

27. (’13) 40 Cal. 288 : 17 I. C. 666, Kripal Singh 
V. Balwant Singh. 
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(a) Religious endowment — Committee ol 

management, appointed trustee and adminis* 
trator of property having power to appoint 
shebait _Committee can maintain suit chal¬ 

lenging alienation oi debottar property by 
person alleging himself to be shebait. 

Where under the deed of trust, the committee of 
management was appointed trustee and the ad¬ 
ministrator of the property, also having power to 
appoint a shebait under certain contingencies, and 
the shebait was only looking after the service of 
the temple and the duties that appertained to it : 

Held that the committee could maintain a suit 
for a declaration that the vendee had acquired no 
title by the sale-deed executed by the vendor in 
respect of the debottar property alleging himself to 
be the validly appointed shebait. [P 352 C 2] 

(b) Hindu law — Religious endowment — 
Shebait, position of. 

The expression "shebait" is sometimes loosely 
used to connote two diflerent things. A shebait is, 
by virture of his office, the administrator of the 
property attached to the temple of which he is the 
shebait', as regards the property of the temple, he 
is in the position of a trustee, but as regards the 
service of the temple and the duties that appertain 
to it, he is rather in the position of the holder of 
an office or dignity, (lo the present case the ex¬ 
pression was held to have been used io the latter 
sense.) [P 352 C 1] 

(c) Hindu law — Religious endowment —. 
Devolution of office of shebait—Rule of succes¬ 
sion to office of shebait laid down by founder 
shebait—Committee of management empower¬ 
ed to appoint and remove shebait — Acting 
shebait cannot nominate bis own successor. 

Where the founder— shebait —has for the first 
time installed idols and under a deed of trust exe* 
cuted by him dedicated his property to the deity 
and divested himself of all interest therein, the 
rule of succession to the office of shebait laid down 
by him at the time of the dedication must be 
deemed to be a part of the rules governing the 
management of the trust. Where under the deed 
of trust the committee of management is appointed 
.trustee and the administrator of the property and 
full authority is given to the committee to appoint 
a new shebait and to remove an existing one in the 
event of his death, resignation (or abdication) and 
moral incapacity, it cannot be said that the 
founder has not disposed of the ahebaili rights. 
In such a case the appointing authority is the 
committee of management. The shebait has no 
authority to nominate his own successor on the 
ground that there was no clause in the deed pro¬ 
hibiting such nomination. [P 351 C 1, 2] 

(d) Civil P. C. (1908), O. 8, R. 5—Statements 
in plaint not challenged in written statement 
—Effect. 

There were clear statements made in the plaint 
that one A had founded four thaJtiirbaris in ques¬ 
tion and had installed the idols therein. Though 
the defendants in their written statement had chal¬ 
lenged A’-s right to execute trust deed and to 
appoint trustees, they bad not specifically chal¬ 
lenged the above statement made in the plaint : 

Held that the trial Court was right in finding 
from the pleadings of the parties that A was the 
first founder— shebait —and was competent to lay 
down rules governing the management of the 
trust, and that he was also competent to dispose of 
the shebaiti right. [P 351 C 1] 


Mdhahir Prasad, B. N. Bui, K. K. Sinha, 
Prem Lai, Ugrah Singh, M. Fazl Ali and 
N. Chatter ji — for Appellants. 

Sarjoo Prasad, Qopal Prasad, Kanhaiyajif 
Lasu Sinha and K. D. Chatter jl 

for Respondents. 

Das J . — This is a second appeal by the 
plaintiffs from a decision of the learned 
Second Subordinate Judge of Patna, dated 
29tb April 1944, by which decision the learn¬ 
ed Subordinate Judge bas substantially re¬ 
versed the judgment and decree passed by 
the learned third Munsif of Patna in 
Title Suit Bo. 5 of 1940. The suit out of 
which the appeal has arisen was a suit for 
a declaration that a sale deed executed by 
defendant 1, Satrubana Chari (respondent! 
in this appeal) on doth April 1938, in favour 
of defendant 2 (respondent 2 here) was in¬ 
valid, inoperative and illegal, and for set¬ 
ting aside the said sale and recovery oi 
po^ession of 1.23 acres of raiyati land, con¬ 
veyed by the said sale deed. The suit was 
originally brought by plaintiffs 1 to 6 as 
members of a Managing Committee in res¬ 
pect of certain debottar properties (compri¬ 
sing the land in dispute), which I shall 
presently describe. Plaintiff 7 Mahanth Lak- 
shmi Prapannachari was originally made 
defendant 8, but was subsequently trans- 
posed as plaintiff 7. It was alleged that ha 
was the shebait of the deity to which the 
properties were dedicated. The case of the 
plaintiffs-appellants was that one Swaml 
Rajendrachari had founded four thakur- 
baris, one after the other, at (l) mauxa 
Muhammad pur Uchaili, (2) mauza AbdharSt 
(3) mauza Badrabad and ( 4 ) mauza Ibrahi- 
mabad Terait. In the said thakurbarii 
Swami Rajendrachari had installed idols of 
Sri Thakurji Maharaj and had dedicated 
properties acquired by him to each of the 
thakurbaria. Swami Rajendrachari is stated 
to have executed a deed of trust for the 
purpose on Slst August 1911. By the said 
trust deed Swami Rajendrachari constitu¬ 
ted a C/ommittee of Management for the 
purpose of managing and supervising the 
properties of the thakurbaria. Though 
Swami Rajendrachari himself became the 
first shebait or gaddinaahin of the said 
thakurbaria, he gave the Committee of 
Management i)Ower to retain him in the 
said office at their will, and also gave ttoni 
power to appoint a shebait or gaddinashtn 
from amongst his disciples in the even 0 
death, resignation or moral 
the existing shebait. Swami 
died in 1916. After his death, .^deo 
Brahmachari was appointed s/iew*** 
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Committee. Basodeo Brahmaohari, how¬ 
ever, mismanaged the properties, and sur- 
reptitiously executed a deed of nomination, 
dated lOth June 1935, in favour of the res¬ 
pondent Satruhana Chari, his nephew, by 
virtue of which he abdicated in favour of 
his nephew. The appellants alleged that 
this deed of nomination was executed 
fraudulently, surreptitiously and without 
any authority: therefore, respondent 1 deri¬ 
ved no title by it. Then on 30th April 1938, 
respondent 1 transferred 1.23 acres of land 
belonging to the deity and lying in village 
Dhibra in favour of respondent 2 without 
any legal necessity. Basudeo Brahmachari 
di^ during the pendency of the suit, and 
Mahanth Lakshmi Prapannachari was ap. 
pointed shebait by the Committee, on the 
death of Basudeo Brahmachari. The appel¬ 
lants’ case is that Lakshmi Prapannachari 
is the rightfully appointed shebait. So the 
appellants prayed for a declaratory relief 
to the effect that no title to the disputed 
property had passed to respondent 2 by the 
said sale deed, and that the property in 
question should be restored to the rightful 
shebait. 

The respondents raised various defences, 
only some of which are now relevant and 
need be stated. It was contended that the 
suit was not maintainable; that Swami 
Rajendracbari bad no authority to execute 
the deed of trust, dated Slst August 1911; 
that it was not a deed of trust at all, and 
was never acted upon; that Basudeo Brah- 
machari succeeded Swami Rajendracbari as 
his heir in the ordinary line of succession, 
and was not appointed by the Committee; 
that he managed the properties well and by 
his deed of nomination, dated lOth Juno 
1936, he nominated bis chela Satruhana 
Chari (respondent l) as his heir; that Satru¬ 
hana (3hari succeeded Basudeo Brahmachari 
as his heir, and was the rightful shebait', 
that the sale deed in question was for legal 
necessity, the necessity being payment of a 
decree foe rent and arrears of rent; and 
that Lakshmi Prapannachari was never the 
shebait. The learned Munaif found that 
Swami Rajendracbari was the founder. 
shebait of the Astbal or thakurbaris, and 
that he bad authority to execute the deed 
of trust. He further found that the deed of 
trust was acted upon, and Basudeo Brahma¬ 
chari himself had accepted its terms as 
binding on him. Ho further found that 
Satruhana Chari, respondent 1, was not the 
shebait and that the sale deed executed by 
hitn in favour of respondent 2 was not for 


legal necessity and did not convey any title 
to respondent 2 . On these main findings, ho 
decreed the suit, and gave the plaintiffs the 
reliefs they bad asked for. On appeal, the 
learned Subordinate Judge has affirmed the 
finding of the learned Munsif to the effect 
that the sale deed in question was a sham 
transaction and was not justified by any 
legal necessity. He, however, reversed the 
findings of the learned Munsif that Swami 
Rajendracbari was the founder•s/leha^^ and 
had authority to execute the deed of trust. 
He has found that Swami Rajendracbari 
was not the founder and could not, there¬ 
fore, lay down the line of succession; alter¬ 
natively, he has found that even if Swami 
Rajendracbari was the founder, he had not, 
on a true construction of the deed of trust, 
disposed of the shebaili right, therefore, the 
devolution of the office of shebait, after the 
death of Swami Rajendracbari, would fol- 
low the ordinary course of law. On these 
main findings, he has held that the plaintiffs- 
appellants have no locus standi to bring 
the suit; they are merely well meaning 
members of the public, and if they have 
any grievance against respondent l, tlieir 
remedy lies in a suit under s. 92, Civil P. 0. 
The learned Subordinate Judge has, there¬ 
fore, dismissed the suit, even though be has 
found that the sale deed in question was a 
sham transaction. As stated above, the pre¬ 
sent second appeal is directed against the 
aforesaid decision of the learned Subordi¬ 
nate Judge. 

The first and foremost question for consi¬ 
deration is if Swami Rajendracbari was the 
founder-s/ie6ait of the worship of the idol 
Sri Thakurji Maharaj installed iu the four 
thakurbaris. Both the Courts below apj)C:ar 
to have considered this question with refer, 
ence to the pleadings of the parties. The 
learned Munsif held, on a consideration of 
the pleadings of the parties, that the respon¬ 
dents had not denied in their written state¬ 
ments the statements made in the plaint 
that Swami Rajendracbari had founded 
{.sthapit kia) four thakurbaris and had 
installed idols of Sri Thakurji Maharaj in 
the said four thakurbaris, and had dcdica- 
ted properties a&iuired by him to tlie said 
idols. Though the resiwndents had stated in 
their written statements that the mahanth 
or shebait had no legal right to execute a 
deed of trust or to appoint trustees, they 
did not specifically challengo the allegation 
that Swami Rajendracbari had founded the 
four thakurbaris and installed the idols of 
Sri Thakurji Maharaj therein. The learned 
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Muriaif further considered the evidence, par¬ 
ticularly the evidence of certain witnesses 
for the respondents, and came to the find¬ 
ing that Swami Eajendrachari was the 
founder of the worship of the idol of Sri 
Tbakurji Maharaj installed in the four 
ikakurbaris. The learned Subordinate Judge 
appears to have come to a contrary find¬ 
ing; but in arriving at bis finding he appears 
to have misconceived the pleadings of the 
parties and misdirected himself as to what 
was actually stated by the plaintiffs in 
the plaint and what was necessary for 
them to state. It has been stated in 50 
Cal. 292^ that in the application of the 
rule that the sbebaitsbip is vested in the 
founder and his heirs, it may not be always 
easy to determine who are the founders. As 
has been observed in that case, one person 
may provide the site of the temple, another 
may build the temple and establish the idol, 
while a third may dedicate property for 
the performance of the daily services of the 
idol. Where the owner of the site relinqui¬ 
shes his right in the land, be may not be a 
founder, unless he indicates, at the time, 
expressly or impliedly, that he will associate 
himself with the others in carrying out the 
object of the foundation. 

I have carefully considered the pleadings 
of the parties in this case, and I have come 
to conclusion that the learned Munsif is 
right in his view that the respondents did 
not challenge the allegations made in the 
plaint that Swami Bajendracharl had found¬ 
ed the four thakurbaris and bad installed 
the idols in them. The learned Subordinate 
Judge appears to have taken a very narrow 
and restricted view of the expression "sthapit 
kia," which is not warranted by what has 
been stated in para. 1 of the plaint. It is 
significant that nowhere did the respondents 
allege that anybody else was the founder of 
the worship of the idols installed in the 
four thakurbaris. Learned counsel for the 
respondents has emphasised before us two 
points in this connexion. He has drawn our 
attention to the statements alleged to have 
been made by a witness, which statements 
have been referred to by the learned Sub¬ 
ordinate Judge, that the idol installed at 
Ibrahimabad Terait was brought from an¬ 
other village Bustamganj and that the idol 
was holding 2 to 2 i bighas of land there. It 
has been contended—this was also the con¬ 
tention before the learned Subordinate 

1 . 1*23) 10 A. I. R. 1923 Cal. 142 ; 50 Cal. 292 : 

74 I. 0. 793, Ananda Chandra v. Broja Lai 

Singba. 


Judge—that this showed that Swami Ba. 
jendrachari could not be the founder of the 
worship of the idol which was installed at 
Ibrahimabad Terait. I am unable to accept 
this contention. It is not the case of any of 
the parties that the worship of the idol 
which was brought from Bustamganj was 
founded by anybody else. It may even be 
that the idol at Bustamganj was a family 
deity of Swami Bajendrachari, and he 
brought it to Terait, installed it in a temple 
and dedicated it to the public. I am, there¬ 
fore, unable to infer from the statements 
made by one of the witnesses that the idol 
installed at Terait was brought from Bus- 
tamganj, that Swami Bajendrachari was 
not the founder of the worship of that idol, 
when it was installed in a thakurbari and 
dedicated to the public for the first time by 
the trust deed of dlst August, 1911. Second¬ 
ly, learned counsel for the respondents has 


referred to the following statements con¬ 
tained in the deed of trust itself : 

'*The properties entered in Scb. A appertainiog 
to the Ihcikurbari at mauza Ibrahimabad Terait 
and the properties entered in Sch. B to tbe 
thnkurbari at mauza Muhammadapur and T?hich 
properties were acquired with my labour and eOort 
as well as with the income from the profits of the 
properties belonging to the thakurbaris and wme 
of which are the gifts of persons having faith ui 
and regard for me by way of dcbottCT properties 
and all of which properties have come in posses¬ 
sion and occupation of the Tbakurji Maharaj^and 
are in bis posiession through me as manager. 

It is contended that the aforesaid sbatemenfa 
show that the idols in the ihdlcuvbdris 
were in existence from before the execution 
of the deed of trust. Eeference has also been 
made to certain entries in the record-of- 
rights finally published in 1910 which show- 
ed that the Tbakurji was recorded in r^pect 
of some properties in villages Uchaili and 
Abdhara. The learned Advocate-General 
has rightly pointed out that the aforesaid 
statements or entries do not necessarily 
militate against the claim of the appellants 
that Swami Bajendrachari was the first 
founder-shebait. The idols might have 
been family idols which Swami Eajendra- 
cbari installed for the first time in 1911 in 
four thakurbaris which he dedicated to the 
public by the aforesaid trust deed. He woma 
then be the first ionudet-shebait and the 
original donor, and would be competent to 
lay down rules governing the managemra 
of the trust; vide A.I.R. 1937 ALL. 394. 
learned Subordinate Judge was m error 
when he th-nrbt necessary ^ 

2. (’37) 24 A.I.R. 1937 All. 394-: 

655 : 169 I. C. 217, Bindraban v. Sti Bangji 

Maharaj. 
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the appellants to give such details as to the 
place where from the idols were brought, 
the person who brought them, who was the 
presiding priest of the ceremony, etc. In 
view of the clear statements made in the 
plaint that Swami Bajendrachari had found¬ 
ed the four thakurbaris in question and had 
installed the idols therein, which statements 
were not contradicted by the respondents, 
it is clear to me that the learned Munsif 
correctly found that Swami Bajendrachari 
was the first loundQt.shebait and was com. 
petent to lay down rules governing the 
management of the trust. He was also 
competent to dispose of the shebaiti right. 
The finding of the learned Subordinate 
Judge to the contrary is vitiated by the 
erroneous view which be has taken of the 
pleadings of the parties. 

Then, there is another aspect of the 
matter. 1 have already stated that the res¬ 
pondents did not plead that anybody else 
was the founder of the worship of the idols; 
nor did they give any evidence to show 
that somebody else was the founder. On the 
contrary, the learned Munsif has referred 
to the evidence of some of the witnesses of 
the respondents who bad stated that Swami 
Bajendrachari was the founder. Assuming 
that Swami Bajendrachari had founded the 
worship of the idols at some date earlier 
than 1911, the question would arise if he bad 
reserved to himself the right to alter the 
line of succession or to interfere in the 
management subsequently. It has been very 
strongly contended before us by learned 
counsel for the respondents that Swami 
Bajendrachari not having reserved such a 
right, it was not comixjtent for him to lay 
down the rules of management by the trust 
deed executed in 1911. It is the admitted 
position that there is no earlier deed of 
endowment. The dedication or endowment 
of an earlier date, if any, must, therefore, 
have been oral. Whether Swami Bajendra. 
chart had reserved to himself the right or 
not would then be a matter of oral evidence 
and of inference from subsequent conduct. 
The statemonts made in the deed of trust 
show that Swami Bajendrachari had reserved 
to himself the right to make rules for the 
management of the trust. In that view also, 
the rules laid down in the trust deed are 
valid and binding. I am, however, of the 
view that by the trust deed of 1911 Swami 
Bajendrachari for the first time installed 
the idols, and dedicated the property and 
Idivested himself of all interest therein and 
rule of succession to the ofiico of aliebaii 


laid down by him at the time of the dedi¬ 
cation must bo deemed to be a part of the 
rules governing the management of the, 
trust. The learned Subordinate Judge has 
alternatively found on a construction of the 
deed of trust that Swami Bajendrachari 
had not disposed of the shebait right. Here 
again I think, the learned Subordinate Judge 
is in error. Paragraph 2 of the trust deed 
states as follows : 

“At present^ I, thedeclarant, am the gaddinashin 
of the said thakurbaris. The members oftbc com¬ 
mittee are and will be competent to retain me as 
gaddinashin as they wish/* 

Paragraph 3 of the deed states that: 

“In case any gaddinashin becomes of loose 
moral character or dies or leaves the post himself, 
the members of the committee toUI becompetent to 
dismiss the gaddinashin of loose moral character 
from the post and to appoint some competent and 
capable disciple of me as hU successor eic.” 

The two aforesaid paragraphs clearly show 
that Swami Bajendrachari had disposed of 
the shebaiti right in a particular way. Full 
authority is given to the committee of 
management to appoint a now shebait and 
remove an existing one. The three contin¬ 
gencies mentioned in the document are 
death, resignation (or abdication) and moral 
incapacity. On either of these three contin¬ 
gencies happening, the Committee of Manage¬ 
ment is authorised to appoint a new shebait. 
I find it very diflicult to understand how 
the learned Subordinate Judge thiulcs that 
Swami Bajendrachari had not disposed of 
the shebaiti right. Learned counsel for the 
respondents has contented before us that 
there is no clause prohibiting the shebait 
from nominating his own successor. 1 have 
quoted above the statements in Paras. 2 and 
3 of the deed. Obviously, there cannot be 
two appointing authorities, and it is clear to 
me that the appointing authority in accord- 
ance with the terms of the deed of trust is 
the Committee of Management. Swami 
Bajendrachari as the founder was entitled 
to lay down the rule of succession to the 
ollico of shebait and the rule so laid down 
by him must be deemed to bo a part of the 
rules governing the managomont of the 
trust. In my view, the learned Subordinate 
Judge was in error in thinking that Swamil 
Bajendrachari bad not disposed of the' 
shebaiti right by the deed of trust. 

It has been contended on behalf of the 
respondents that tho apjxillants could not 
maintain the suit. Beliauco has been placed 
on 31 I. A. 203* and A. I. R. 1933 pat. 

3. {’04) 32 Cal. 129 : 31 I. A. 203 : 8 Sar. 698 

(P. C.), Maharaja Jagindra Nath v. HeinaQla 

Kamari Dasi. 
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394 * In 311. A. 203® it has been observed by 
tbeir Lordships of the Judicial Committee 
that the right to sue is vested in the shebait, 
although an idol may be regarded as a juri. 
dical person capable as such of holding pro. 
perty. Learned counsel for the respondents 
has contended that the suit as originally 
brought by the members of the committee was 
not maintainable and Lakshmi Prapanna- 
chari who was originally a defendant should 
not have been transposed as a plaintiff. 
Reliance has been placed on the case in 58 
cal. 5G1 ® where it has been observed that if 
the title of the plaintiff is altogether bad, it 
is improper to allow an amendment trans¬ 
ferring a defendant to the category of plain¬ 
tiff in order to make the suit good. The 
facts of that case w'ere, however, entirely 
different, and the principle laid down therein 
has no application to the facts of the present 
case. In that case, the plaintiff claimed title 
to the property as mortgagee-purchaser 
thereof on a mortgage from Nanimohan. 
The defendant who was transferred to the 
category of plaintiff was one Prabhabati 
who claimed the property as the widow of 
Nanimohan and as the administratrix 
pendente lite to his estate. In the present 
case it can hardly be said that the Committee 
of Management had no right to suit at all. 
According to the deed of trust it is the com¬ 
mittee of management which manages and 
supervises the property and appoints the 
shebait. The expression "shebait" is some¬ 
times loosely used to connote two different 
things: a shebait is, by virtue of his office, 
the administrator of the property attached to 
the temple of which he is the shebait -, as 
regards the property of the temple, he is in 
the position of a trustee; but as regards the 
service of the temple and the duties that 
api>ertain to it, he is rather in the position 
of the holder of an office or dignity. In the 
case under our consideration the Committee 
of Management is the trustee and adminis¬ 
trator of the property, whereas the shebait 
looks after the service of the temple and the 
duties that appertain to it. In any c^e the 
shebait is also a co-plaintiff now. The ques¬ 
tion as to whether the shebait Lak shm i 
Prapannacbari could be transposed as a 
plaintiff came up to this Court, and it was 
by an order of this Court that he was 
transposed as a plaintiff. I can see no defect 

4 . (’38) 25 A. I. R. 1938 Pat. 394 : 175 I. C. 218, 
Eunj Behari v. Shyam Chand. 

5. (’31) 18 A. 1. B. 1931 Cal. 76 : 58 Cal. 561: 
129 I. C. 860, John BoisogomoS v. Manmatba- 
nath Mullik. 
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in the frame of the suit, and I concur in the 
view taken by the Courts below that the 
appellants could maintain the suit for a 
declaration that respondent 2 had acquired 
no title by the sale deed dated 80th April 
1938, and for recovery of possession of the 
property conveyed by that sale deed. 

Lastly, it has been contended before os 
on behalf of the respondents that it was 
conceded by learned counsel for the appel¬ 
lants in the Court of appeal below that the 
property in dispute, namely, the Dhihra 
property, was the personal property of 
Swami Rajendrachari; therefore, on that 
concession the appellants are not entitled to 
claim that property as d^ottar property. 
In para. 8 of the plaint it was specifically 
stated that the property was the dehottar 
property appertaining to the tkakurbari. 
This was not denied in the written state, 
ment. In para. 12 of the written statement 
it was stated that the disputed property wm 
sold on account of legal necessity to pay 
off debts and decrees passed against Sri 
Thakurji. It is clear, therefore, that both 
parties went to trial on the footing that the 
disputed Dhibra property was the personal 
property of Swami Rajendrachari. It ap¬ 
pears that in putting forward an alternative 
argument learned counsel for the appellants 
had stated in the Court of appeal below that 
even if Swami Rajendrachari was considered 
to be the full owner of the Dhibra property, 
the appellants had a right to chaUenge the sale 
deed. I am satisfied that no concession on a 
question of fact was really made by learned 
counsel for the appellants. It was the ca^ 
of both parties that the Dhibra property 
was debottar property of the thakurbar* of 
' which Swami Rajendrachari was the founder- 
shebait. The pleadings of the parties ahow^ 
that though this property was suteequently 
acquired it was acquired from the income of 
the endowed properties. In accordance with 
the terms of para. 9 of the trust deed ^ 
properties acquired from the income of the 
endowed properties would be dedicated to 
the thakurbaris and would be managed by 
the members of the Committee. The ve^ 
sale deed. Ex. A (l), executed by respondent 1- 
shows that the property in dispute 
bottar property and not personal proi^iY* 
Learned counsel for the respondents ^ 
also contended before us that the trust 
of Slat August 1911, was not acted upon, jae 

has placed reliance on Exs. C ^ I ) 

O (7). The Courts below have conmdered to^ 

question with reference to the 

ezxBis in the record and they have concur- 
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eently found that the deed of trust was acted 
upon and was operative. I see no reason to 
dissent from that finding. For the reasons 
given above, I would allow this appeal, and 
set aside the decision of the learned Subor. 
dinate Judge, and restore that of the learned 
Munsif. Besides the costs of the trial Court 
as directed by the learned Munsif, the ap¬ 
pellants would be entitled to costs of the 
Court of appeal below and of this Court. 

ManohaF Lall J. — I agree. 

v.w./d.H. Appeal allowed. 


[Case No. 11?.] 
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SPECIAL BENCH 

Fazl Ali C. j., Manohar Lall 
AND SiNHA JJ. 

Government of Bihar—Petitioner 

V. 

Motihari Estate Ltd.—Opposite Party. 

Miso. Judicial Case No. 112 ol 1942, Decided 
on 9tb January 1946, from order of Board of Agri. 
cultural Income-tax, Bihar, D/. 8th December 1942. 

Bihar Agricultural Income-tax Act (7 [VII] 
of 1938), Ss. 7(1) (a) and (b) and 17 (3)—Method 
of assessment — Option — Return showing 
amount of agricultural income filed—Assessee 
asked to produce evidence in support thereof-— 
Assessee exercising option to be assessed 
under S. 7 (1) (a) — Assessee held was entitled 
to do so. 

The assei?ee filed a return in which he put down 
certain figures as the amount of agricultural in¬ 
come received by him in the previous year, but the 
Income-tax Officer did not accept the return as 
correct and asked the assessee to produce accounts 
and other evidence in support thereof. The assessee 
then filed an application slating that the accounts 
need not be produced as he preferred to be asses¬ 
sed under 8. 7 H) (a) and furnished material to 
that effect in a revised return. It was contended 
that as the assessee had already exercised his 
option in submitting the original return he could 
not be allowed to change the option already made : 

Htld that under 8. 17 (3) the assessee could file 
a revised return before the assessment was made. 
When the asaessee filed bis second return the assess- 
fuent had not been made. The assessee therefore 
was within his right to insist by the revised return 
that he should be assessed under 8. 7 (1) (a) and 
not under 8. 7 (1) (b). The assessee bad not made 
any option in submitting the original return; but 
be exercised bis option only when the Income-lex 
Officer did not accept the original return as correct 
and asked the assessee to produce accounts and 
other evidence, by stating that the accounts need 
not be product as be preferred to be assessed 
under 8. 7 (1) (a). [P 354 C 1, 2] 

Adi'ocale Oeneral — for Petitioner. 

S. N. Dose and Rai T. N. Sahay — 

for Oppoeile Party. 

Manohar Lall J« — This is a reference 
under 8. 96 (2) of the Bihar Agricultural 
1946 P/45 & 46 


Income-tax Act—hereinafter called the Act 

_by the Board of Agricultural Income-tax, 

Bihar—hereinafter called the Board—to this 
Court at the instance of the assessee to 

answer the contention that 
[2} “the income of the assessee should have been 
computed according to the provisions of S. 7 (I) 
(a), and not under S. 7 (1) (b) and on this point 
the AgricuUural Income-tax Officer was wrong in 
bis interpretation of the provisions of S. 17 (3) of 
the Act.’’ 

[3] The undisputed facts are these. For the 
year of assessment 1940-41 the assessee filed 
a return on 14th November 1911 before the 
AgricuUural Income-tax Officer in respect 
of his agricultural income for the year end¬ 
ing 3lst July 1940. The income returned 
was R3. 1,35,088 and was based upon the 
actual receipts and expenditure in the 
accounting period. A balance sheet as on 
3l8t July 1940 showing the revenue and 
profit and loss account for this year pre¬ 
pared by the incorporated accountants was 
also filed. On 26th May lOll, a notice was 
served by the Income-tax Officer on the 
assessee to submit accounts and other evi- 
dence in support of his return as the officer 
was not satisfied that the return was correct 
and complete. The assessee instead of sub¬ 
mitting the accounts filed an application 
stating that be should be assessed under 
S. 7 (1) (a). This provision enacts that 
“the agricultural income mentioned in sub. 
cl. (2) of cl. (a) of S. 2 shall, at the option 
of the assessee, be deemed, for the purpose 
of assessment to agricultural income-tax, to 
be a multiple” which shall not exceed six 
—the multiple has now been raised to 8. 
That application is dated 23rd May 1911 
and is to be found at page 13. It states that 
on 13th February 1941, the assessee sub¬ 
mitted a return for the assessment year 
1940-41 and that the officer will kindly 
treat that return as cancelled and substitute 
the attached one in its place. It is stated 
further : 

[4] “By virtue of the option allowed to us under 
8. 7 U) ol the Bihar Agricultural Income-tax Act, 
1938, we hereby adopt the method of assessment 
as laid down under sub-s. (a) of 8. 7 (1). We have 
shown in the return the actual rent paid, and in 
order to arrive at the assessable income this sum 
will have to be multiplied by the multiple fixed for 
other district by the Bihar Board of Agricultural 
Income-tax.'' 

[S] It will be noticed that this appli¬ 
cation was made before the service on the 
oEseasee of the notice issued by the In¬ 
come tax Officer under s. 18 (2) of the Act 
— the notice was served on 26tb May re¬ 
quiring the assessee to submit accounts and 
evidence on lOth June 1911. On 3rd June 


A. I. H. 
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1941 , the assessee was informed by' the 
Income-tax Officer that as he had already 
exercised his option in submitting the origi¬ 
nal return, he cannot be allowed to change 
the basis. On 5th June I94i, the incorporated 
accountants on behalf of the assessee wrote 
a letter to the Income-tax Officer, which is 
to he found at page 14, stating that they 
have been asked by the assessee to send a 
reply to the letter of 3rd June 1941. The 
accountants after drawing attention to S. 17 
(3) of the Act, which gives the assessee every 
right to make a revised return or a fresh 
return before the assessment is made, 
requested the Income-tax Officer to accept 
a fresh return filed by the assessee. The 
Income-tax Officer did not agree and pro- 
ceeded to make an assessment based on the 
original return and found out the actual 
amount of agricultural receipts. By an 
order dated 2lst June 1941 the assessable 
income was fixed at Bs. l,95,0G8. 

[6] Against this assessment the assessee 
preferred an appeal to the Commissioner of 
Agricultural Income-tax, who by an order- 
dated 27th January 1942 reduced the assess¬ 
ment to BS. 1,94,465. The assessee then pre¬ 
ferred two applications to the Board on 
24tb March 1942. He prayed that the order 
of the Commissioner be revised inter alia 
on the ground that the assessee should have 
been assessed under s. 7 (l) (a) and not 
under S. 7 (l) (b) of the Act. By the second 
petition it was prayed that the question of 
law should be referred to the High Court 
for decision. On lOth October 1942 the 
Board came to the conclusion that there 
was a question of law whether the asse^ee 
was entitled to exercise bis option twice 
before the assessment, and that this question 
would be referred to the High Court. That 
question accordingly has been referred to 
this Court. There were two other minor 
questions which were disposed of by the 
Board and no reference has been made to 
this Court. 

[7] In my opinion the assesses was entitled 
in the circumstances stated above to insist 
that he should be assessed under s. 7 (i) (a) 
of the Act. Section 17 (3) is clear and allows 
the assessee to file a return, if he has not 
filed it already, or to file a revised return, 
if he has filed a return already, provided 
the assessment has not been made by that 
time. It is provided clearly in that clause 
that "any return so made shall be deemed 
to he made in due time under this section." 
It is admitted that at the time when the 


assessee filed his second return on 23rd 
May 1941, the assessment had not been 
made. The assessee, therefore, was within 
his right to insist by the revised return 
that he should he assessed under s. 7 (l) 
(a) of the Act. 

[8] It is argued on behalf of the Department 
that the assessee bad already exercised bis 
option inasmuch as be filed a return in 
which he showed the figures of the actual 
receipts in the previous year, and, therefore, 
ho cannot he allowed to change the option 
already made. But I do not see that the 
assessee had made any such option. All he 
did was to file a return in which he put 
down certain figures as the amount of 
agricultural income received by him in the 
previous year. When the Income-tax Officer 
did not accept the return as correct and the 
assessee was asked to produce evidence is 
support thereof, the assessee then exercised 
his option by stating that the accounts need 
not be produced as he preferred to be 
assessed under S. 7 (l) (a) and he furnished 
material to that effect in the return. 

[9] For these reasons I would answer the 
question in the affirmative namely that the 
income of the assessee should have been 
computed according to the provisions of 
s. 7 (l) (a) of the Act and that on this 
point the Agricultural Income-tax Officer 
was wrong in bis interpretation of the 
provisions of s. 17 (3) of the Act. 

[10] As the assessee has succeeded in bis 
contention, he is entitled to the costs of this 
Court; hearing fee Rs. 160. The assessee 
will also be entitled to the refund of Rs. 100- 
which has been deposited with the Board. 

[ 11 ] Fazl Ali C. J— I agree. 

[ 12 ] Sinha J.— I agree. 

v.r./d.h. Reference answered. 


[Case No. 118.] 
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FULL, BENCH 

FAZL Ali 0 . J., Shearer and Sinha JJ. 

M. B. Ram Ran Bijoy Prasad Singh-^ 

Appellaf^^ 


imagya Kuer and others — Resp 07 idents. 
Second Appeals Nos. 1158 and 1159 of 194^ 
cided on 21st January 1946, ®PP* 

es of Sub-Judge, Shahabad, D/- 13th July 1 

a) Bihar Tenancy Act (8 [VIII] of S. 

2A and R. 82 —Tenant’s application for reduc 
n of rent disposed of in his absence -5u^ 
iuent re hearing application by 

Reduction Officer can re hear apphcatioi> 

proceeding under S. 112A is m n 
it to which provisions of Ci^l P- 
come applicable by virtue of Rule 
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A tenant's application nndet S. 112A of the 
Bibac Tenancy Act, for reduction of the rent was 
taken tor bearing on a date of which the tenant 
had DO notice and was disposed of ex parte. 
The tenant subsequently filed a re-hearing applica¬ 
tion and the Rent Reduction Officer le-heaid the 
application and again reduced the rent further : 

Held that the Rent Reduction Officer had juris¬ 
diction to re-hear the application for reduction of 
rent as the provisions of the Civil Procedure Code 
were applicable to a proceeding under S. 112A 
which is to be treated in the nature of a suit by 
virtue of R. 82 of the Rules framed under Bihar 
Tenancy Act. [P 356 C 1, 2] 

(b) Civil P. C. (1908), S. 11, Explanation 4_ 

Proceeding under S. 112A, Bihar Tenancy 
Act, being in nature of suit principle of con¬ 
structive res judicata applies—Application by 
tenant for reduction of rent — Landlord not 
raising plea that rent had already been reduced 
on a previous application — Rent reduced by 
Rent Reduction Officer — Landlord cannot 
subsequently challenge reduction in sepjtrate 
suit. 

Proceedings under S. 112.A of the Bihar Ten- 
ancy Act being in the nature of suit the principle 
of constructive res judicata ia applicable to such 
proceeding. Thus, where on an application by a 
tenant under S. 112-A of the Bihar Tenancy Act 
for reduction of rent, the landlord did not raise the 
plea that the rent bad already been reduced on a 
previous application by tbe tenant and the Rent 
Reduction Officer reduced (he rent: 

Held that tbe landlord cannot in a subsequent 
suit brought by him raise the question that tbe 
Rent Reduction Officer had no jurisdiction to 
reduce the rent further. [P 366 C 2 ; P 357 C 1] 

Sarju Prasad and Harinandan Singh _ 

for Appellant. 

Tarakeshwar Hath — for Respondents. 

Fazl Ali C. J. — These second appeals 
have been referred to a Full Bench for the 
decision of the following question : 

[2j “Whether where on tbe application of tbe 
tenant the rent of an occupancy boldiog has been 
reduced under &. 112A (1), cl. (d), tbe Rent Reduc¬ 
tion Officer has jurisdiction again to reduce tbe 
rent under S. 112A (1), cl, (d) within tbe period 
specified in section 113 save on the grounds indi¬ 
cated therein.” 

[3] A brief statement of the facts of the case 
will show that tbe question which baa been 
referred to us does not arise in these apf/cals. 
Tbe question is said to arise in respect of two 
khatas, namely, khata No. 415/1 and kbata 
No. 416. It appears that on 8th November 
1030 on the application of tbe tenants under 
s. 112 A the Rent Reduction Officer reduced 
the rent of kbata No. 416/1 to Rupees 14 and 
that of kbata No. 416 to Rs. 17-11 0 . On 20 th 
Novoml^r 1089, that is to say, only 12 days 
after this order, tbe tenants concerned ap- 
plied again for tbe reduction of rent under 
8. 112A cl. (d) and by bis order dated 29 th 
November 1939 the Rent Reduction Officer 
wduced the rent of kbata no. 4l6/i to 
Rupees 7-10.0 and that of kbata No. 416 to 


J? the 

plaintiff landlord brought two suits for re 
covery of rent for the years 1344 to 1347 at 
the rates allowed by the first order of the 
Rent Reduction Officer, that is to say, at the 
rate of Rs. 14 for khata no. 415/i and bs 17 

for khata NO. 410. The tenants in defending 

the suits relied upon the order dated 29 th 
November 1939 and the suits were decreed 
only at the rates allowed by that order, that 
is to say, at the rate of Rs. 7-10-0 for khata 
No. 415/1 and at tbe rate of Rs. G-ii-o for 
khata no. 416. The plaintiff landlord there, 
upon brought the present suits for a declara¬ 
tion that the reduction of rent allowed by the 
second order of the Rent Reduction Officer 
that is to say, the order passed by him on 
29th November 1939 was without jurisdiction 
and for recovery as damages of the difference 
between the amount of rent which was 
allowed by the Court in the rent suit on the 
basis of the second order of the Rent Re¬ 
duction Officer and the amount which accords 
ing to the plaintiff ought to have been 
allowed on the basis of his first order. In 
other words, the plaintiff's case was that the 
first reduction was binding upon him, but 
the second reduction was liable to be ignored 
as the Rent Reduction Officer had no juris¬ 
diction to reduce the rent of an occupancy 
bolding for a second time in the course of 
15 years. 

[ 4 ] These suits were contested by the de^ 
fendants who are tbe tenants of the two 
khatas and it was alleged by them in their 
defence that the first order of the Rent Reduc¬ 
tion Officer dated 8th November 1930 was 
made ex parte on the basis of the papers pro 
duced by the plaintiff and that when the 
defendants came to know of the ex parte 
order they filed an application for re.hearinc 
upon which the Rent Reduction Officer agaiS 
heard the cases in the presence of both tbe 
parties and after considering the evidence 
produced by them passed the second order 
dated 29tb November 1939, this order being 
one which the Rent Reduction Officer was 
fully competent to pass. 

[6] Both the Courts below have held that 
the second reduction was not ultra vires and 
the lower appellate Court seems to have ac. 
cepted tbe evidence adduced on behalf of tba 
defendants which was to the effect that tbe 
second order was passed upon their applies- 
tion for re-hearing tbe two cases. As theovi. 
dence which was given by tbe defendants in 
tbe trial Court on tbe point has not been re¬ 
produced in the judgment, it will be useful to 
state what the defendant who gave evidence 
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actually deposed to in the trial Court. What 

^^[Gr^l'had applied foe reduction of cent. 01 the 
firit date of bearing I bad no knowledge and the 
o\'se decia'd Jv.rU. I later asked the Deputy 
Collector about my case and be said that it had 
been decided er pdrle. I showed him my receipt. 
Thereupon he asked me to 6le a re-hearing peti- 
tion I filed a petition and my case was re heard in 
Ibe presence of the plaintifi’s.aervants. The plain- 
tiff did not prefer any appeal. 

[ 7 ] According to my reading of the judg¬ 
ment of the lower appellate Court this evidence 
was accepted in its entirety and the qu^tion 
ia what is the effect of the finding of the 
lower appollftte Court on this point A rotor- 
ence to R 114 which is one of the rules frarn- 
ed under the Bihar Tenancy Act in regard 
to proceedings relating to the settlement of 
rent under S. 112A shows that Rr. 82, 83 and 
certain other rules which were framed by the 
Provincial Government to govern the pro¬ 
ceedings under S. 104 were adopted for the 
purpose of proceedings under S. 112A also. 

Rule 02 is to the following effect; 

rsV'Wben the landlord or tenant applies for the 

settlement of a fair tent he shall be 
plaintifl and the opposite party as defendant. The 
proceedings shell be dealt with as fuit, and sub¬ 
ject to the directions contained m rules 84 to 87 of 
this Chapter, the Revenue Officers shall ^opt, as 
far as it is applicable, the Procedure laid down in 
the Code of Civil Procedure for the trial of suits. 

[ 9 ] It is unnecessary to refer to rules 84 to 
87 because they do not affect the point whic 
arises in these appeals. In substance wbat 
rule 82, when applied to proceedings under 
S. 112A, provides is that these proceedings 
will be in the nature of suits and they will 
be governed as far as possible 
of Civil Procedure. According to this rule the 
tenants who are defendants m the Present 

suits were plaintiffs and the 
is the appellant before us was the defendant 
in the proceedings under S. 112A. ^ the 

evidence given by the defendants is corr^t 
(and it must bo accepted to be correct^- 
cause it has been accepted by the lower 
appellate courttwbat happened m the rent 
reduction proceedings was that the 
dants had made an application for reduction 

of rent, but it was taken up on a date of 
which they had no notice and it was disposed 
ofea: parte, Thereupona re-hearing aPP“°®: 
tion was filed and the matter was 
and a final order was passed on 29th No- 
vember 1939. The whole question toerefore 
resolves itself into whether the Rent 
tion Officer bad juriadiotion to re-hear the 
application for the reduction of rent in the 
circumstances stated in the evidence of the 
defendant. In my opinion the answer to 


this question must be in the affirmative if 
the Code of Civil Procedure is held to apply 
to the proceedings under s. 112A. In other 
words, the Rent Reduction Officer was fully 
competent to re-hear the matter and to de¬ 
cide it afresh. That is what be has done and 
therefore his order cannot be challenged by 
the appellant landlord. If the order made 
by the Rent Reduction Officer was substan¬ 
tially an order upon a re-hearing petition, 
then the question which has been referred 
to us does not arise and need not be an- 
9 wered. Any answer which we may give to the 
question will be academic and will be treat- 
ed only as ohitev dictci. It was contended 
by Mr. Sarjoo Prasad, who argued these ap- 
peals very fully and in the course of his arga. 
ment urged all that could be urged on behalf of 
his client, that the second application of tlw 
defendants cannot be treated as an appli¬ 
cation for re-hearing because the order which 
was passed upon it does not purport to be an 
order passed upon an application for re-hear- 
ing a case; but in my opinion this argument 
can be disposed of on the short ground that the 

appellant upon whom lay the onus of showing 

that the order of the Rent Reduction Officer 
was ultra vires ought to have produced the 
application filed by the tenants, but they 
have not done so. We have to look to tw 
substance of the proceedings which resmted 
in the order which is attacked m these 
appeals and not to the mere form. In noy 
judgment upon the finding of 
appellate Court there can be no doubt t^t 
the order which is attacked as being without 
jurisdiction was passed upon an application 
made by the tenants for re-hearing ffie 
matter. But assuming for the sake of ar^- 
ment that the second application of the 
tenants, that is to say. the application made 
by them on 20th November 1939 was a fre* 
application and was not an, 
re-hearing, the appellant will have to faw 
a further difficulty, that is to say, toere 
will be a bar of res judicata involved m 
the decision of the question which he Mka 
this Court to decide. If the second appheahon 
was a fresh application, then the proceeding 
which were started on the basis of that ap- 
plication were suits and the appellant 
be regarded as defendant in those sm ^ 
the suits were brought in regard i 

which had already been the subject- matt^o 

a previous suit, it was open to the app®^^ 
to show as defendant that 
could not bo re-agitated as they bad • 
been decided in the previous smto x 
appellant, however, did not raise any . 




In the matter of A, A Mokhtar (FB) (Agarwala Ag. C. J ) Patna 867 


defence and therefore Explns. 4 and 6 to 
9. 11 , Civil P. C., will be an impediment in bis 
vay. Explanations 4 and 5 run as follows: 

[10] ExplanatioD 4:-—< A 07 matter which might 
and ought to have been made ground of defence or 
attack in such former suit shall be deemed to have 
been a matter directly and substantially in issue 
in such suit. 

[11] Explanation 5:—Any relief claimed in the 
plaint, which is not expre^y granted by the 
decree, shall, for the purposes of this section, be 
deemed to have been refused. 

[ 12 ] Section 11 , however, lays down that 
no Coart shall try any suit or issue in which 
the matter directly and substantially in 
issue has been directly and substantially in 
issue in a former suit between the same 
parties and has been beard and finally 
decided by such Court. The appellant did 
not contend in the second proceedings before 
the Bent Beduction Officer that the rent 
conld not be reduced further because it had 
already been reduced by a previous order. 
^If this point had been raised and decided 
.against him, it would have been open to 
him to appeal against the decision of the 
Rent Reduction Officer under s. 112 A, He 
did not, however, raise the point before the 
Rent Reduction Officer and now be wants 
to raise it in a separate suit. In my opinion 
the principle of res judicata clearly applies 
to such a situation and the appellant cannot 
be allowed to raise the point in these suits. 
I have considered this alternative situation 
merely upon the hypothesis that the second 
application for reduction was not an appli. 
cation for re-bearing; but as I have already 
said, the correct view upon the findings of 
the lower appellate Court is that those ap¬ 
plications were applications for re-beariag. 
As these appeals fail on the grounds stated 
in my judgment the question which has 
been referred to us does not arise and 
without answering this question I would 
dismiss these appeals with costs. There will 
be one set of hearing fee. 

[ 18 ] Shearer J. —I agree. 

[14] Sinha J _I agree. 

K.8. Appeals dismissed. 


[Case No. 119.] 

A. I. R. (33) 1946 Patna 397 

FULL BENCH 

Agarwala Ag. C. J., Imam and 

Das JJ. 

In the matter of A, a mukhtar — 

Petitioner. 

Miso. Judicial Case No. 122 of 1945, Decided on 
S8td April 1946. 

‘Legal Practitioner—Misconduct—Relation, 
■hip twtwecD lawyer and bia client demands 


utmost good faith on part of lawyer—Mukhtar 
committing criminal breach of trust respecting 
client’s money—Mukhtar struck off Roll — 
Application for enrolment — Mukhtar's sub¬ 
sequent good conduct testified by number of 
persons—Petitioner held should not be enrol¬ 
led as possibility must always arise of another 
lapse. 

The relationship between a lawyer and bis 
client is one that demands the utmost good faith 
on the part of the lawyer. The ignorance of 
clients, their inability to be present on every occa¬ 
sion when money is paid or received on their behalf, 
and the general reputation of members of the 
profession, all require that a person who derogates 
from the high standard demanded of a legal prac¬ 
titioner must not be permitted to be in a position 
where be can harm the interest of his clients, 
and the reputation of the profession to which he 
belongs, and, at the same time, the reputation of 
the Court for the administration of justice. 
Lawyers are officers of the Court, and their 
misconduct cannot but affect that trust which 
litigants are entitled to place in the conduct of 
legal proceedings. [P 358 C 1] 

Where, therefore, a Mukhtar applied to be enrol¬ 
led as such, bis name having been struck off the 
Roll on a ffnding that he bad committed criminal 
breach of trust in respect of a sum entrusted to 
him by a client, and a number of persons testi¬ 
fied to his good conduct since the original pro¬ 
ceedings were taken against him : 

Held that although the reputation of the 
petitioner was somewhat better than it was at 
the time of the original proceedings taken against 
him, tbe moral lapse which bad occurred then 
was such as to indicate that tbe petitioner was 
not a person who should be placed in a position 
of trust where the possibility must always arise 
of another lapse. [P 3-58 C 1] 

SI. Pazl Afi —for Petitioner. 

Qovernmenl Advocate —lor the Bar Council. 

Agarwala Ag. C. J. — This is an appli. 
cation by a person who was a Mukhtar to 
be enrolled as such, bis name having been 
struck off the Roll by an order of this 
Court in 1937 on a Gnding that he bad 
committed criminal breach of trust in res¬ 
pect of a sum of Rs. 130 entrusted to him 
by a client for the purpose of being deposi¬ 
ted in Court to avoid an execution sale of 
the client’s holding. Tbe result of tbe 
embezzlement was that the holding was 
sold. The Court, after a full consideration 
of the circumstances of the case, decided 
that tbe applicant was not a fit person to 
bo retained on the Roll of legal practi¬ 
tioners, and accordingly struck bis name 
off the Roll. In 1938 tbe petitioner made 
an application to this Court to be re-insta- 
ted. This application was summarily dis¬ 
missed by a Bench presided over by the 
then Chief Justice. In 1943 be made a 
second application for being re instated. 
This application was heard by a Bench of 
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three Judges presided over by the then 

Chief Justice who observed : 

[2] I do not think that a person who has 
shown himself capable of committing such a 
serious breach of duty should be re-instated.” 

[3] The view which this Court has consis- 
tently taken in this case, and in other 
cases involving a breach of trust on the 
part of a lawyer in respect to money en¬ 
trusted to him by a client, has, I am glad 
to say, not been altered by anything that 
has been addressed to ua to-day. The rela- 
tionship between a lawyer and his client 
iis one that demands the utmost good faith 
on the part of the lawyer. The ignorance 
of clients, their inability to be present on 
every occasion when money is paid or re- 
jceived on their behalf, and the general 
(reputation of members of the profession 
all required that a person who derogates 
from the high standard demanded of a 
legal practitioner must not be permitted 
to be in a position where he can harm the 
interest of his clients, and the reputation of 
the profession to which he belongs, and, at 
the same time, the reputation of the Court 
for the administration of justice. Lawyers 
are officers of the Court, and their mis- 
^conduct cannot but affect that trust which 
litigants are entitled to place in the con¬ 
duct of legal proceedings. The petitioner 
has attached to his petition a number of 
certiScates granted to him by persons 
who testify to his good conduct since the 
original proceedings were taken against 
him. It is gratifying to know that the re- 
putation of the petitioner is somewhat better 
now than it was in 1937. But the moral 
[lapse which occurred then was such as to 
indicate that the petitioner is not a person 
who should be placed in a position of trust 
wbere the possibility must always arise of 
another lapse. I would, therefore, dismiss 
this application. 

U} Imam J.— I agree. 

[5] Das J. — I agree. 

v.r./d.h. Application dismhsed. 


[Case No. 120.] 

A. I. R. (33) 1946 Patna 363 

FULL BENCH 

Agarwala Ag. C. j.. Shearer and 

Imam JJ. 

Pratap Udai Nath Sahi Deo 

v. 

Baraik Mohan Sahu and others. 

Appeal No. 991 of 1942, Decided on 1st May 1946, 
from appellate decree of Addl. Sab-Judge, Ranchi, 
D/-29th August 1942. 


Chota Nagpur Tenancy Act (6 [VI] oi 1908) 
Ss. 198, 208 and 210 (1) and (2)^Words “any 
other property, movable or immovable” in 
£ub-ss. (1) and (2) of S. 210 do not refer to 
tenure or holding respecting which decree has 
been made—Words do not refer to some lesser 
interest belonging to judgment-debtor therein— 
Decree for arrear of rent of tenure—One of per¬ 
sons holding interest therein not impleaded— 
Attempt to execute decree by sale o! tenure 
defeated on this ground—Application to exe¬ 
cute decree under S. 210 (2) by sale of tight, 
title and interest of judgment-debtors in tenure 
—S. 198 held did not apply—Right, title and 
interest of judgment-debtors held was not sale¬ 
able under S, 210 (2) — Deputy Commissioner 
held had power to execute decree under S. 
208 : 1941 P. W. N. 553=(’42) 29 A. I. R. 1942 
Pat. 84=199 I. C. 83, OVERRULED. 

The words ” any other property, movable or 
immovable” occurring in both sub-s. (I) and sob- 
s. (2) of S. 210 must mean the same thing in boili 
sub-sections. It is obvious that these words in snb-i 
(1) refer to property entirely independent of the 
tenure or holding in respect to which tbe decree 
has been made, for after the tenure or holding has 
been sold under S. 208, there is no other interest 
in it belonging to the judgment-del tor, and, there¬ 
fore, tbe words cannot be held to refer to some les- 
ser interest belonging to the judgment-debtor in the 
tenure or holding. Tbe same words in sob-s. (2) 
cannot be differently construed so as to refer to 
such lesser interest belonging to the judgment- 
debtor in tbe tenure or bolding. [P 360 0 1] 

When under tbe Act tbe Deputy Commissioner can 
pass a decree for arrears of rent, although all the 
parties interested in tbe tenure are not impleaded, 
and the Act authorises the Deputy Commissioner 
to execute the decree (S. 182) by process of exeou* 
tion against tbe property of the judgmen^deblor 
(S. 184) it must be presumed that the Legislature 
intended such a decree to be executable. In the 
absence of any specific provision for execution of a 
decree for an arrear of rent, when the decree has 
been made in a salt from which a person boldicg 
an interest in the tenure has been omitted, 3. 203 
should be so construed as to carry out the 
tion of Legislature. Nor is it, indekl, violating the 
language of that section to apply it to 

Where a landlord obtained a decree in a suit 
for recovery of rent of a rcsumable tenure lo 
which a person who owned an interest 
tenure was not impleaded and an attempt w 
execute tbe decree by sale of the tenure havwg 
been defeated on account of an objection that tn 
tenure was not liable to be sold as all pcrsoo 
interested in it bad not been impleaded m tne 
suit, tbe decree-holder applied for ® 

decree under S. 210 (2) by sale of the right, ti 
and interest of the judgment-debtors, , 

taining the previous permission of the Depu y 
Commissioner: . 

Held (1) that S. 198 did not apply to the dwf^ 
in tbe case : 1941 P. W. N. 653=C42) 29 A. L »• 

1942 Pat. 84=199 I. C. 83, OVERRULED. 

[P 361 O 

(2) That the right, title and inlermt of the 
jodgiBGDt'debtors iiith© tenure wEsnotsal@we 
der S.210(2Kbut , ^ 

(8) that the Deputy Commissioner had ^ 

execute the decree by sale of the right, litw 
interest of the Judgment debtors (under 
although his power to do so was not deriTed 
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S. 210 (2) : ('36) 23 A.I.R. 1986 Pat. 615 and (’33) 


20 A. I. R. 1933 P. C. 122 (P. 0.), Disttng. 

CP 361 0 2] 

Ii. K. Jha, G. C. Muhherji and A. K. Chatter- 
jee —for Appellant. 

Zlai Parasnath and L. K. Chaudhary 

— for Respondents. 

Agarwala Ag. C. J. — The following 
questions have been referred to this Bench 
by a Division Bench : 

[2] (1) Whether, in the circumstances of the case, 
the right, title and interest of the judgment-debtors 
in the tenure could be sold under S. 210 (2) of 
the Chota Nagpur Tenancy Act, and (2) whether 
1941 P. W. N. 553t was correctly decided. 

[3] As this reference is in a second Ap¬ 
peal, the whole appeal is before us. The facts 
are that the landlord brought a suit for re> 
covery of rent of a resumable tenure known 
as Fulsuri Lot, but failed to implead in the 
suit one Mt. Dukba, who owned an interest 
in the tenure. Having obtained a decree, the 
plaintiflf sought execution of it. One of the 
judgment-debtors, Bandhu Sabi, died before 
the execution sale was held. In the suit and 
execution proceedings he was impleaded not 
only because he owned a share in the tenure, 
but also as the guardian of bis minor bro* 
ther. A previous attempt to execute the de¬ 
cree by sale of the tenure had been defeated 
on account of an objection that the tenure 
was not liable to be sold as all the persons 
interested in it bad not been impleaded in 
the suit. In the present execution the decree- 
holder applied for the sale of right, title and 
interest of the judgment debtors, stating that 
bis application was made under s. 210 ( 2 ) of 
the Chota Nagpur Tenancy Act, the permis- 
sion of the Deputy Commissioner having been 
obtained. An objection was raised that s. 210 
(2) did not apply to the sale of the right, title 
and interest of the judgment debtor in a 
tenure whore the decree, in respect of which 
it was sought to sell the right, title and 
interest, was for the rent of the tenure. Thi.s 
objection was upheld by the executing 
Court, but was overruled in appeal by the 
Judicial Commissioner on 22nd June 1039. 
Shortly before this, on 8tb June, an amend¬ 
ment of 8. 210 came into operation. The 
judgment-debtors again objected to the sale 
of the right, title and interest of the judg- 
ment debtors, basing their objection on sub¬ 
section (2) as amended. This objection was 
overruled both by the executing and the ap. 
I>ellate Courts, with the result that the right, 
title and interest of the judgment debtors 
was put up for sale and was purchased by 

1. (’42) 29 A. I. R. 1942 Pat. 94 : 199 I. C. 93 ; 
1941 P. W. N. 653, Inderjit Natb v. Pratap Cdai 

Nath. 


defendant 4, that is to say, the right, title 
and interest of the judgment-debtors who 
were parties to the execution proceedings 
was put up for sale and purchased by do- 
fendant 4. The plaintiff, who is one of the 
persons interested in the tenure, and who 
was a party to the suit and the execution 
proceedings, instituted the suit out of which 
this appeal has arisen for a declaration that 
his right, title and interest in the tenure was 
not afifected by the sale and for recovery of 
possession. Both the Courts below have de¬ 
creed the suit holding that the right, title and 
interest of the judgment-debtors could not 
be sold under S. 210 (2) of the Act. 

[4] On behalf of the appellant it is con¬ 
tended that there is no provision in the Act 
for sale of the right, title and interest of a 
judgment-debtor in execution of a decree 
against some of the owners of the tenure, 
when the decree has been obtained for the 
rent of that tenure, owing to a lacuna in the 
Act, and that the Deputy Commissioner has 
no jurisdiction to execute the decree which 
he himself made. The latter part of this con¬ 
tention is clearly unsustainable in view of 
the provisions of S. 182 which declares that a 
decree or order passed by a Deputy Commis¬ 
sioner under this Act may be executed either 
by his own Court, or by any other proscribed 
Court. The more difficult question, however, is 
how such a decree is to be executed. Section 
181 provides that process of execution may bo 
issued either against the person or the pro¬ 
perty of the judgment-debtor, but shall not 
be issued simultaneously against both person 
and property. The procedure for proceeding 
against the i>erson of the judgment debtor, 
or for the sale of his movable property, is 
set out with particularity in the following 
sections. In s. 193 provision is made for exe- 
cution of a decree for money against the 
immovable property of the judgment debtor 
when the decree is not in respect of money 
duo or recoverable as an arrear of rent. 

[ 5 ] When a decree has been passed by the 
Deputy Commissioner under the Act for an 
arrear of rent due in respect of a tenure or 
holding, the decree-holder is authorised by 
8. 208 to apply for the sale of the tenure or 
holding, and the tenure or holding may then 
be brought to sale in accordance with provi¬ 
sions relating to the sale of under-tenures 
contained in the Bengal Kent Recovery 
(Under Tenures) Act, 1865. All the provisions 
of that Act arc declared to apply to such a 
sale except ss. 12 to 15. If the proceeds of the 
sale are insufficient to satisfy the decree, 
S. 2l0<.l) authorises the issue of execution pro. 
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cess against any other property, movable 
or immovable, belonging to the judgment- 
debtor. Sale of the tenure under S. 208, how¬ 
ever, is not the only method by which the 
holder of a decree for the rent of the tenure 
may execute the decree, for sub-s ( 2 ) of s. 
210 authorises the decree-holder, subject to 
the permission of the Deputy Commissioner 
to proceed against any other property, mov- 
able or immovable, of the judgment-debtor 
without drst applying for sale of the tenure 
in respect of the rent of which the decree 
has been made. As has been already stated, 
in the present instance, when applying for 
execution of the decree, one decree-holder 
stated that bis application was one under 
S. 210 (2), and it is contended by the defen¬ 
dant-appellant that a sale held under the 
provisions of this sub-section, in the circum- 
stances of the present case, was a valid sale. 

[6] The contention that S. 210 (2) applies to 
this case must be overruled. The words 
“any other property, movable or im¬ 
movable,” occurring in both sub-s. (l) and 
jsub.s. ( 2 ) of s. 210 must mean the same 
ithing in both sub sections. It is obvious 
that these words in sub-s. (l) refer to 
property entirely independent of the tenure 
or bolding in respect to which the decree has 
been made, for after tbe tenure or holding 
has been sold under 9. 208, there is no other 
interest in it belonging to tbe judgment-debtor 
and, therefore, the words cannot be held to 
refer to some lesser interest belonging to 
the judgment-debtor, in the tenure or holding. 
The same words in sub-s. ( 2 ) cannot be 
differently construed so as to refer to such 
lesser interest belonging to the judgment- 
debtor in tbe tenure or holding. There is 
no section of the Act which specifically 
provides for the sale of the right, title and 
interest of the judgment debtor in a tenure 
or holding. It is, therefore, contended that 
when the decree is one for arrears of rent 
in respect of a tenure or bolding and tbe 
tenure or holding itself is not liable to sale 
under s. 206 by reason of tbe omission of 
the plaintiff to implead all the persons hav¬ 
ing an interest in tbe tenure or holding, the 
decree is incapable of execution by the Deputy 
Commissioner, If this contention were to 
prevail, it would follow that although a 
Deputy Commissioner may make a decree 
in respect of an arrear of rent even when 
all persons interested in the tenure or hold¬ 
ing are not parties to the suit, he has no 
power to execute that decree, although s. 182 
expressly empowers him to execute any 
decree made by him under tbe Act. 


[7] In support of his contention the reapon- 
dent relies on 18 P. L. T. 36,* a decision of a 
Division Bench of this Court, and 12 Pat. 
626,* a decision of the Privy Council. In 
the latter case a decree for rent had been 
obtained without impleading all tbe persons 
interested in the tenure, and in execution of 
that decree the tenure had been put up for sale. 
A person holding a mortgage then insUtu- 
ted a suit for a declaration that his interest 
was not affected by the sale, as tbe sale 
held in execution of a decree made in such 
a suit did not pass the tenure so as to have 
tbe effect of annulling a pre-existing en¬ 
cumbrance on it. At tbe end of the jndg. 
ment of the Privy Council there is an 
observation that the sale was void. But a 
perusal of tbe passage preceding this obser. 
vation shows that, on an examination of 
the claim in the suit, tbe Privy Council 
was satisfied that what the decree-holder 
intended to proceed against was the interest 
of the defendants in the tenure. What tbe 
decision really means is that, if the decree- 
holder intends to proceed only against tbe in¬ 
terest of the defendant in the tenure, tbe sale 
of the tenure itself is void. The decision can¬ 
not be regarded as an authority for the 
proposition now contended for that, when it 
is only tbe right, title and interest of the 
judgment-debtor that is put up for sale, tbe 
sale of such right, title and interest is void. 
The Division Bench decision of this Court, 
to which reference has been made, appears 
to be based on this decision, the facts of 
which do not appear to have been fully 
appreciated. 

[8] In 1941 P. W. N. 653^ which is 
referred to in the order of reference, 
it was held by a Division Bench of 
this Court that S. 198 of the Act governs 
the execution of a decree for arrears of rent 
when the decree, by reason of the omission 
of a person interested in a tenure, is incap¬ 
able of execution by sale of tbe tenure itself. 
The learned Judges who decided that case 
appear to have overlooked the words “not 
being money due or recoverable as an 
arrear of rent” in that section. The observa¬ 
tions regarding S. 210 (2) are obiter, 

[9] The question remains, however, bow a 
decree for an arrear of rent is to be executed 
when it is not executable by sale of the 

2. (’36) 23 A. I. B. 1936 Pat. 615 ; 

166 I. 0. 959 : 18 P. L. T. 36, Pratop Udai NaU» 
Sabi Deo v. Baraik Iial. 

3. (’33) 20 A. I. B. 1933 P. C. 122 ; 12 Pat. 626 : 
601.A. 176:142 I.C. 781 (P.C.), JagdishwarUajai 
Singh T. Dwarka Singh. 
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tenure by reason of the omission to implead 
a person "who has an interest in the tenure. 
The only sections of the Act providing for 
the sale of property of the judgment-debtor 
in execution of a decree for rent are ss. 208 
and 210. As has already been shown, S. 210 
relates to property belonging to the judg¬ 
ment-debtor other than the tenure, or any 
interest he may have in it. On behalf 
of the respondent it is contended that a 
decree for an arrear of rent within the mean¬ 
ing of s. 208 means a decree for an arrear 
of rent which is executable by a sale of the 
entire tenure or holding, and excludes a 
decree which is not so executable. It must be 
admitted that had there been other provi¬ 
sions in the Act for execution of a decree 
for an arrear of rent, not executable by sale 
of the tenure or bolding, there would be 
much to be said for the contention of the 
respondent. But when you have an Act 
under which the Deputy Commissioner may 
pass a decree for arrears of rent, although 
all the parties interested in the tenure are 
;not impleaded, and the Act authorises the 
Deputy Commissioner to execute the decree 
'(s. 182 ) by process of execution against the 
property of the judgment-debtor (s. 134), it 
‘must be presumed that the Legislature 
intended such a decree to be executable. In the 
absence of any specidc provision for execu¬ 
tion of a decree for an arrear of rent, when 
the decree has been made in a suit from 
which a person holding an interest in the 
tenure has been omitted, S. 208 should be so 
construed as to carry out the intention of 
|the Legislature. Nor is it. indeed, violating 
the language of that section to apply it to 
;sucb a case. 

[ 10 ] A decree such as we have in the 
present instance is a decree for an arrear 
of rent in respect of a tenure notwithstand¬ 
ing that a person holding an interest in the 
tenure was omitted from the suit in which 
the decree was made, and the section ex¬ 
pressly authorises the decree-holder to apply 
for the sale of the tenure in execution of the 
decree. Whether the tenure actually passes 
by the sale is, of course, another matter. 
In a case where all the necessary parties 
have l^on impleaded the tenure itself w'ill 
pass by the sale. But where a person hold, 
ing an interest in the tenure has not been 
impleaded, all that will pass by the sale is 
the interest of those persons bolding an 
interest in the tenure who are impleaded. 
In the present case what the decree-holder 
was entitled to sell was the right, title and 
interest of the judgment-debtors. That is 


what the auction-purchaser knew that be 
was buying. Although the decree-holder 
wrongly described his application as one 
under section 210(2), no one has been pie. 
judiced by this mistake. I would answer the 
questions formulated in the reference as 
follows : 

[11] (1) 1941 P. W. N. 553^ was wronglyj 
decided in so far as it decided that S 198 
of the Act applies to a decree for the pay¬ 
ment of money even when the money is an^ 
arrear of rent; and (2) the right, title and 
interest of the judgment-debtors in the| 
tenure was not saleable under S. 210 (2) of 
the Act. 

[ 12 ] But, for the reasons stated above, I 
would hold that the Deputy Commissioner 
had power to execute the decree by sale of 
the right, title and interest of the judg- 
raent debtor, although bis power to do so 
was not derived from S. 210 (2). The appeal 
is accordingly allowed with costs. 

[13] Shearer J. — I agree. 

[14] Imam J.— I agree. 

v.b./d.h. Appeal allowed. 


[Case No. 121,] 

A. I. R. (33) 1946 Patna 361 

SPECIAL BENCH 

Fazl Ali C. j., Manohar Lald 

AND SiNHA JJ. 

Province of Bihar — Petitioner 

V. 

F. R. Hayes and others — 

Opposite Parly. 

Misc. Judicial Ca^c No. 73 of 1913, Decided on 
2dtb January 1946, from order of Bo.'ird of Agri- 
cultural Income tax, 13ibar, D/- 29tb May 1943. 

(a) Bihar Agricultural Income-tax Act (7 
[VIIJ of 1938i, S. 11—‘Beneficiaries,' meaning 
explained — S. 11 does not apply to income 
received by lull owners of property through 
their servant or manager. 

H. 11 is meant to apply to those cases where land 
is held by a trustee or someone whose position in 
relation to the land is similar to that of a trurtec 
and the "beneficiaries” referred to in S. 11 are 
those persons who have merely beneficial interest 
in a property, while the legal ownership of the pro¬ 
perty vests in a person or persons who bold the 
property for their benefit. It follows that an owner 
cannot become n beneficiary merely by executing 
a power of attorney in favour of another person 
authorising him to manage his o%vn properly. 
Hence the section cannot have been iotended to 
apply to income received by full owners of property 
through their servant or agent or manager. 

[P 363 C 1, 2 ; P 364 C 1] 

(b) Bihar Agricultural Income-tax Act (7 [VIIJ 
of 1938), S. n — Individual holding separate 
powers of attorney from different proprietors 
regarding their specific shares in estate cannot 
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be said to be holding land — S. 11 does not 
apply to such case. 

The word “land” which is used in S. 11 being 
singular, must be taken to apply to one unit of 
agricultural property aod not to a number of sepa« 
rate and independent properties. Hence, an indivi* 
dual, bolding separate powers of attorney from 
different proprietors regarding their respective spe¬ 
cific >hares in the estate, cannot be said to be hold¬ 
ing the 'land* within the meaning of S. 11, and 
tS. 11 does not apply to such a case. 

[P 364 C 1, 2 ; P 365 C 1] 

(c) Bihar Agricultural Income-tax Act (7 
[VII] of 1938), S. 25—Statement must not be 
drawn up by some one representing Board. 

Section 25 of the Act clearly contemplates that 
the statement mu^t be drawn up and referred (o 
the High Court by the Board and not by some one 
representiog the Board. [P 385 C 1] 

Dr. r. K. Sen and 4/. K, Mukherjee — 

for Petitioner, 

Advocatc^Qeneral and Government Pleader — 

for Opposite Party. 

Fazl Jlli C. J. —This is a reference by the 
Board of Agricultural Income-tax, Bihar, 
under s. 25 ( 2 ), Bihar Agricultural Income, 
tax Act (7 [VII] of 1938). The question which 
the assessees asked the Board to refer was 
framed on their behalf in these words : 

[2] "Wbetber an individual, holding separate 
powers of attorney from different proprietors re¬ 


garding their respective speeiffo shares ia the 
estate, can be said to be holding the land within 
the meaning either of S. 11 or of S. 12, Bihat 
Agricultural Income tax Act, 1938." 

[3] The Board in submitting the question 
to this Court has expressed the following opi. 
nion Uee Board’s Resolution dated 22nd April 
1943) : 

[4] "It seems to the Board that there is no 
question ol law involved in the appHoation of S. 12 
which certainly does not apply to the preseot case 
but that there is a question of law whether S. 11 
applies to the manager on behalf of a number of 
share-holders, each share being separate and dis¬ 
tinct and separately recorded in the Collectorate 
registers. A reference will be made to the High 
Court on this point." 

[5] The assessees in the present case are 15 
persons who inherited specific shares in an 
estate in Purnea from one Mrs. Hayes. They 
reside in different parts of the world and 
each of them has executed a general power 
of attorney in favour of one Mr. Picaeby 
authorising him to manage the property 
which devolved upon him upon the death 
of Mrs. Hayes. The incomes received by the 
various assessees have been set out in the 
following schedule which is printed at page 
3 of the paper book ; — 


Serial Names of proprietors. Extent of shares. Amount of profits. 


No. 

]. F. R. Hayes, Esqr. 

• • * 

A. 

1 

G. 

17 

C. 

3 

E. 

• . » 

D. 

1 

R. 

• ». 

J. 

• « . 

4 4 4 

Rs. 

3263 

As. 

1 6 

2. 

John Kissock Hayes 

... 

♦ 4 • 

13 

3 

1 

2 

• • • 

• 4 4 

• • • 

1626 

8 

9 

3. 

Mrs. Mary Affleck Hayes 

•»» 

9 % • 

18 

3 

1 

2 

... 

4 4 4 

• •• 

1626 

8 

9 

4. 

Mrs. L. M. Jelbert 

• • • 

1 

17 

3 


1 

• . • 

.44 


3253 

1 

6 

b. 

Miss M. N. Hayes 

».« 

1 

17 

3 


1 

• •• 


• •• 

3253 

1 

? 

6. 

Mrs. M. E. BetUey 

... 

1 

17 

3 


1 

• • . 

• 4 4 

• •• 

3253 

1 

? 

7. 

Mrs. V. G. Dickinson 

... 

1 

17 

3 

• . « 

1 

■ w • 

4*4 

444 

3253 

1 

6 

8. 

Mr. G. P, Cammiade 

• * • 

• t« 

6 

1 

2 

2 

6 

2 


558 

2 

1 

9. 

Mr. P. F. Cammiade 

••• 

■ . • 

6 

1 

2 

2 

6 

2 


658 

2 

1 

10. 

Mr. T. B. Cammiade 



6 

1 

2 

2 

6 

2 

• 44 

553 

2 

1 

11. 

Mrs. A. M. Fellows 

... 


IS 

1 

1 

• •• 

4 » • 


4 4 4 

1578 

11 

4 

12. 

Mr. A. H. W. Bentinck 

»•« 

... 

12 

2 

1 

* • • 

6 

2 

444 

1084 

5 

10 

13. 

Mr. D. W. Bentinck 


• • « 

12 

22 

1 


6 

2 


1084 

5 

10 

14. 

Mrs. A. W. Percie 


* • . 

12 

2 

1 


6 

2 

4 44 

1084 

5 

10 

15. 

Mrs. G. Holyoak 

*. • 

• • • 

17 

3 

• • • 

1 



• 4 4 

1530 

13 

10 


[G] The real question to be decided in this 
reference is whether the 15 assessees should 
be assessed on their separate incomes or the 
income received by them should be added 
together and the aggregate amount should 
be taxed under s. 11 of the Act. The conten¬ 
tion put forward on behalf of the assessees 
is that their income cannot be lumped to¬ 
gether for the purpose of assessment and that 
they are not liable to be assessed at all 
because the individual income of each 
assessee is less than Rs. 5000. They point 
out that it is most unjust that persons 
whose income is just a little over Rs. 1000 
or Bs. 500, should be assessed at all or 
assessed at rates applicable to more than 


Total. 16 . 27,555 9 7 

25 to 50 times these figures respectively. 
The schedule shows that in the year of 
accounting three of the assessees bad 
received RS. 558 each; three Bs. 1084 each 
and the highest income received by any of 
the assessees did not exceed Rs. 3253 odd. 
The assessees’ contention has been negatived 
by the agricultural income-tax autboritiM 
and it has been held that their case is covered 
by s. 11 of the Act and the aggregate of 
their incomes in the hands of Mr. Pioaeby 
is liable to assessment under that section. 

[7] It has been conceded on behalf of the 
Department that the assessees have no 
community of interest with each other; tna 
they reside in different countries snob as 
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England, East Africa, India etc., and that Hr. 
Picachy was appointed by them at different 
times and under different powers of attor¬ 
ney and it is a mere coincidence that he is 
the holder of a power of attorney on behalf 
of all the assessees. But it has been held 
that the terms of 3. ll are wide enough to 
cover a case like the present and to justify the 
assessment of the total agricultural income. 
Section 11 runs thus : 

C8l “(1) Save as provided in Ss. 9,12 and 13 it 
a person holds land from which agricultural income 
id derived parllj for bis own l^nefit and partly 
for the beoedt of beneficiaries, or wholly for the 
benefit of beneficiaries, agricuitaral income«tax 
fiball be assessed on the total agricultural income 
derived from such land at the rate which would 
have been applicable if such person had held the 
land exclusively for bis own benefit, and the agri¬ 
cultural {ncome«taz so payable shall be assessed on 
the person bolding such land, and he shall be liable 
to pay the same. (2) Any person holding such land 
shall be entitled, before paying to any beneficiary 
the amount of agricultural income which such bene¬ 
ficiary is entitt^ to receive from the agricultural 
income derived from such land, to deduct the 
amount of agricultural income-tax at the rate at 
which the agricultural income is or will be assessed 
under sab*3« (1). 

Explanation : — In this section ^beneficiary* 
means a person entitled to a portion of the agri¬ 
cultural income derived from the land/' 

[9] In my opinion the language of the 
section strongly suggests that it was 
meant to apply to those cases where land 
is held by a trustee or someone whose 
position in relation to the land is similar 
to that of a trustee. Trust has been 
defined by Sir Arthur Cnderbill in his 
well-known treatise relating to the Law 

of Trust and Trustees as follows : 

[10] “Trust is an equitable obligation, binding fi 
person (who is called a trustee) to deal with 
property over which he has control (which is 
called the trust properly) for the benefit of 
persons (who are called the bcnoficiarie-) of 
whom ho may himself bo one and any one of 
whom may enforce the obligation/* 

Cll) Another well known definition of 
trust is to be found in the Indian Trust-? Act 
and it runs as follows : 

(12J “A Hruat* is an obligation annexed lo the 
ownership of property, and arUing out of a eon fidcnc** 
repoaed In and accepted by the owner, or declare i 
and accepted by him, tor the benefit of another, or 
of another and the owner : the peraon who repose? 
or declares ibe confidence is called the ‘author of 
the trust*: ibe person who accepts the oonfidenoe 
la called the ‘trustee* : the person for whose benefit 
the confidence Is accept^ is called the 'benc« 
fleiary* : the 8uh)ecl-maiur of ibe trust is called 
‘trust property* or ‘trust money* : the ‘beoeficial 
Interest* or 'interest* of the beneficiary U hii 
right against the trustee as owner of the trust- 
property; and the Instrument if any. by which the 
trust is declart'd is called the 'inairument of 

ICUBt*.*‘ 

[13j It is true that tbero U no express refer. 


ence to trust property in S. ll, but one 
who is familiar with the legal conception 
of a trust cannot fail to observe that the 
words used in S. ll have a strong reseui- 
blance to those which are used in the two 
dehnitions. Trust may be express or im- 
plied or constructive but the common fea¬ 
ture of all trusts is that (l) there should be 
a person who has possession or custody of 
some property (2) there should be a porsou 
or persons for whose benefit the pro- 
perty is held by the former and (3) there 
must be an obligation annexed to the owner¬ 
ship of the property for the benefit of another 
and the owner. The person who is en¬ 
titled to certain benefits in the property 
is described as a beneficiary. This well- 
known legal expression has been defined 
in Wharton’s Law Lexicon as follows : 

[14] "A person having the beneficial enjoyment 
ot property of which a trustee, executor etc. has 
the legal possession, in which sense it is graJu- 
ally superseding the old term cesfui que trust." 

[15] This is the accepted legal sense in 
which the expression “beneficiary" is com¬ 
monly used and I have no reason to think 
that it could have been intended to be used 
in an entirely different sense in this section. 
It is true tliat the explanation to the sec¬ 
tion purports to define the term ‘ bene¬ 
ficiary" and states that the expression 
means "a person entitled to a portion 
of the agricultural income derived from 
the laud." But this definition cannot be 
taken to be exliaustive or complete. The 
framers of the Act must be assumed to 
have known the accepted legal meaning of 
the expression and also known that the 
term “beneficiary” in law is not goueraliy 
used with reference to a full legal owner 
btit with reference to a Iverson wlo has 
“beneficial interest" in some property which 
is usually in the possession and control of 
another person. The distinction betwoon 
beneficial interest and legal ownership ij 
one of tlie most notable features of a trust 
and in my judgment "beneficiaries" re¬ 
ferred to in S. 11 are those persons who 
have merely beneficial interest in a pro 
perty, wlrile the legal ownership of tlie pi'o 
perty vests in a i^erson or i»er3ons wh.. 
hold the property for their benefit. 

[ml In the present case, Mr. Picachy is 
merely an agent of the ss-sessees and not tho 
legal owner of the proi>erty, whereas every one 
of the asse.^sees is tlie full legal owner of 
a distinct unit of profXJrty, over which ho 
has complete dominion. He is something 
more than a beneficiary, because he is uob 
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merely entitled to receive the inconre of 
the property but be can deal with it in any 
way he likes. He has also powers to remove 
his agent whenever he likes and either take 
over the management of the property him¬ 
self or appoint another agent to manage it. 
It is elementary that such a person is 
not a mere beneficiary of the property 
in the accepted sense of the term and as I 
have already observed I do not think that 
the accepted sense is excluded by definition 
which is to be found in the Explanation to 
Section 11 of the Act. Apart from its legal 
meaning even in ordinary use the expi’ession 
“Beneficiary” is seldom employed with refer¬ 
ence to a full owner. In the Oxford Die- 
tionary its meaning is stated to be “one 
who receives benefits or favours; a debtor to 
another’s bounty.” Even according to this 
meaning a beneficiary would be a very differ¬ 
ent person from a full owner who has com¬ 
plete dominion over his property and whose 
right is not limited to mere enjoyment of a 
certain part of the income of the property. 
It follows that an owner cannot become a 
beneficiary merely by executing a power of 
attorney in favour of another person autho- 
Ifising him to manage his own property. 
jTherefore my conclusions are (l) that the 
jdefinition of “beneficiary” as given in the 
'Explanation to S. 11 must be held to be 
controlled by its accepted legal meaning, 
otherwise it will be too wide and will cover 
persons who could not have been intended to 
be dealt within that section and ( 2 ) that the 
section could not have been intended to 
apply to income received by full owners of 
property through their servant or agent or 
manager. 

[17] Even if we assume for the purpose of 
this reference that S. 11 may be given 
the meaning which has been given to it by 
I the Board, there would still be considerable 
;cUfficulty, in my opinion, in applying it to 
jthe present case because of the fact that the 
jword “land," which is used in s. 11 being 
singular, must be taken to apply to one 
unit of agricultural property and not to a 
number of separate and indei)endent proper¬ 
ties. In the present case each assessee holds 
a separate share in the estate and each share 
forms an independent unit of agricultural 
property by itself. Therefore in law each 
assessee holds a dififerent property. From 
this it must necessarily follow that Mr. 
Picachy is the bolder of 15 different pro¬ 
perties (which we may refer to as properties 
A, B, C, D, etc.) belonging to 15 different 
persons. It is not disputed that the owner of 


each property, that is to say, each of the- 
present assessees is entitled to the whole 
income of the property which is held by him^ 
that is to say, one assessee is entitled to the 
whole income derived from A, another asse- 
ssee is entitled to the whole income derived 
from B and the next assessee is entitled to 
the whole income derived from C and so on. 
As each share forms a separate unit of pro¬ 
perty, none of the assessees is entitled 
merely to a portion of the agricultural 
income derived from that property and 
therefore in the present case the assessees do 
not come within the definition of the word 
“beneficiary” as given in the section. That 
s. 11 will not be applicable to a case like 
the present may be illustrated by a 
more obvious example. Let us suppose 
that Mr. Picachy was appointed to manage 
a certain property on behalf of X in the dis¬ 
trict of Patna; another property on behalf 
of Y in the district of Muzaffarpur and a 
third property on behalf of Z in the district 
of Darbhanga, X, Y, and Z having nothing 
to do with each other and being separate 
owners of these properties. I do not think 
that in such a case the language of S. 11 
would justify the assessment of the aggregate 
agricultural incomes of these three persons 
X, Y, and Z derived from the properties in 
three different districts, merely because they 
happen to be managed by the same person. 
The difficulty in the way of such assessment 
will, as I have already indicated, be created 
by the use of the word ' land” which 
obviously means one distinct unit of pro¬ 
perty. The word “land” will not apply to 
three different and independent estates be¬ 
longing to three different persons in differ¬ 
ent parts of the province. X, Y, and Z would 
not be hit by S. 11 because they would be 
respectively entitled to the whole income 
derived from their respective estates in 
Patna, Muzaffarpur and Darbhanga and 
would not therefore be included in the 
definition of “beneficiary” which means a 
person entitled to a portion of the agricultu¬ 
ral income. 

[ 18 ] If S. 11 was not intended to apply ^ the 
case covered by the illustration, it could not 
have been intended to cover the present 
case because, as I have already said, though 
by coincidence the assessees have become 
entitled to specific shares in the same 6state, 
yet each share constitutes a distinct unit or 
property and their case is not distingiish- 
able in principle from that of a 
owners having different estates in diflo 
parts of the province. 
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[ig] I would, therefore, while recognising 
-that S. 11 is somewhat clumsily drafted and 
■therefore seems at first sight to be capable 
of being construed in the manner in which 
•it has been construed by the Board, hold 
that according to its true meaning it cannot 
•be held to apply to the asseseees concerned 
in this reference. I would, therefore, upon 
the facts stated in the reference answer the 
question which has been referred to us in the 
negative. 

[ 20 ] When this reference was put up before 
us it was brought to our notice that the 
statement of the case which was submitted 
jto us under 8. 25 (2) purported to have been 
signed only by the Secretary to the Board 
(of Revenue. At that time we were constrain- 
fed to point out that S. 25 of the Act clearly 
Icontempiated that the statement must be 
(drawn up and referred to the High Court 
jby the Board and not by some one represen- 
iting the Board. We had to take notice of 
[the sudden departure from the usual prac¬ 
tice because it was the common feature of 
several references and in one case at least 
the statement which was submitted to the 
Court did not bear the signature of any per- 
son with the result that no one could say 
who bad drawn up the statement. Fortu- 
nately the learned Advocate-General realised 
that the statement was not in order and 
necessary corrections have been made. We 
Lope that in future the statements w'ill be 
drawn up and submitted to this Court in 
conformity to the provisions of the Act under 
which the statements are to be submitted. 
The asseseees are entitled to the costs of the 
reference which are assessed at Rs. 250 and 
they are also entitled to a refund of Rs. 100 
deposited by them. 

[ 21 ] Manohar Lall J.— I agree. 

[22] Stnha J _I agree with my Lord, 

tbe Chief Justice. 

D.S./d.H. Answered in negatii'e. 

[Case No. 122.] 

A. 1. R. (83) 1946 Patna 368 

Meredith akd Bay JJ. 

Darsan Singh —- Appellant 

v. 

Baldeo Das — Bespondeni. 

Appeal No. 870 o( 1043, Decided on 4tb Januar; 
1946, from orlgloal order of Sob-Jodge, Bbagal- 
pur. D/- 24tb Jnly 1943. 

(•) Civil P. C. (1908), S. 41—Certllicate under 
— Section preacribea no particular form — 
Intimation by tranaleree Court oi dismissal of 
execution auiiiclent. 


Section 41 prescribes no particular form of tbe 
certihcale. Inlimation by tbe transferee Court that 
the execution case is dismissed as iofructuous is a 
sufficient compliance with tbe provisions of tbe 
section. [1^ '366 C 2] 

C. P. C._ 

(‘44) Cbitaley, B. 41. N. 2. 

(•41) Mulla, S. 41, Page 169 “Shall certify. ’ 

(b) Civil P. C. 11908', Ss. 38 and 41 — Court 
transferring decree for execution still retains 
jurisdiction to pass proper orders — Order by 
transferor Court appointing Receiver for sale 
of property before receipt of certificate under 
S. 41 held proper. 

The fact that a transferee Court retains juris¬ 
diction until tbe certificate under S. 41 is sent 
does not necessarily involve that no other Court 
can have jurisdiction. To hold so would be equi¬ 
valent to bolding that simultaneous execution 
in two Courts is impossible, whereas it is well 
established that in proper circumstances, therecan 
be simultaneous execution in different Courts. 
The Court passing the decree, even after it has 
transferred it for execution, retains jurisdiction to 
pass proper orders in connexion with execution in 
proper circumstances and the jurisdiction of the 
transferee Court is only subordinate to that of tbe 
Court which has made tbe decree : Case lato 
discussed. [P 366 C 2; V 367 C Ij 

Where the Court passing tbe decree passed an 
order in execution appointing a Receiver to sell a 
charged decree before tbe receipt of tbe certificate 
under S. 41, from tbe Court to which tbe decree 
was transferred for execution : 

Held that there was no reason to bold that tbe 
order of tbe Court was without jurisdiction. 

[P 3G9 C IJ 

C. P. C. 

(•44) ChHaley. S. 38, N. 10. Pt. 1. 

(•41) Mulla, S. 42. Page 171, Pt. (b). 

K. H. Lai — for Appellant. 

B. K. Ilai and P. K. Dose — for Be.apondent. 

Meredith J. — This is an app-eal by the 
judgment-debtor against an order rejecting 
his application under s. 47, Civil P. C., in 
execution proceedings. 

[ 2 ] The facts are as follows. Xu the year 
1031 one Binjraj and others brought a suit on 
tbe basis of a bandnotc against the Ranis 
of Lachhmipur and tbe apiMillant Darsan 
Singh. In 1033 a decree was obtained 
against the Ranis, but not against Darsan 
Singh, but in appeal, on 4th May 1037, the 
High Court decreed tbe suit against all. In 
tbe year 1935, tbe same plaintifTs brought a 
similar suit in the Calcutta High Court 
against Anant Prasad as a surety. On 219t 
Juno 1087, that suit was compromised, and 
under the terms of the compromise an 
instalment decree was passed for a sum of 
Rs. 13,000. The plaintiffs, moreover, assigned 
their decree against tbe Ranis and Darsan 
Singh to Anant Prasad, and Anant Prasad 
charged the transferred decrees for satisfac¬ 
tion of the decree against him. It was pro. 
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vided that the charge could be enforced by 
execution without separate suit. 

[ 3 ] This decree was transferred to Bhagal- 
j/ur for execution and in Execution case 1S6 of 
1938 Biniraj and others sought to proceed at 
r.hagalpur against the properties of Anant 
Prasad. On cth December 1938, Anant 
Prasad took the objection that the decree 
could ouly bo executed by enforcement of 
the charge. This objection succeeded, and 
on 7th July 1939 the execution case was dis¬ 
missed. According to the execution register, 
the result was communicated to the Calcutta 
High Court on 12 th September 1939. Mean¬ 
while there was an appeal to the High Court, 
and on 28 th February 1940, the High Court 
hold that there could be no execution against 
the personal property of Anant Prasad un¬ 
less and until an attempt had first been 
made to execute the decree by enforcement 
of the charge. 

[4] Thereafter, on iGth July 1941, an appli- 
cation was made in the Calcutta High 
Court for enforcement of the charge by the 
appointment of a Receiver to realise the 
decree against Darsan Singh. One Mr. D. N. 
Sinha was appointed Receiver, and autho- 
rised to sell the charged decrees. Accord¬ 
ingly, on 30th December 1941, the Receiver 
sold the decrees to the respondent Baldeo 
Das. This man then in the present Execu¬ 
tion case NO. 84 of 1942 sought to execute 
the decrees transferred to him against 
Darsan Singh. 

[ 5 ] Darsan Singh objected under s. 47,Civil 
P. C., that the transfer of the decrees to 
Baldeo Das was invalid, since the Calcutta 
High Court had no jurisdiction to appoint 
a Receiver, or authorise him to make the 
transfer. The reason put forward was that 
as the decree had been transferred to Bhagal- 
pur and the Bhagalpur Court had sentnocer- 
tificate under S. 41, Civil P. C., to the Calcutta 
High Court, the latter had no seisin of the case 
and no jurisdiction to pass any orders for 
execution. This contention has been rejected 
by the learned Subordinate Judge. Mr. K. 
N. Lai for the appellant urges the same 
point. He contends that the entry in the 
execution register does not show that there 
was a certificate sent under S. 41, and in the 
absence of any such certificate the sole 
jurisdiction lay with the Bhagalpur Court, 
and the Calcutta High Court had no juris¬ 
diction. 

[6] In the first place, I am of opinion that 
the entry in the register does indicate sufiB- 
cient compliance with the provisions of s. 41. 
Section 41 prescribes no particular form of 


certificate, and, in my judgment, the send¬ 
ing of an intimation that the execution case 
bad been dismissed as infructuous would 
amount to sufiicient compliance. 

[7] In the second place, however, I agree 
with the Court below that even if it be as- 
sumed that no certificate had been sent, 
still it is not a correct proposition that the 
transferor Court bad no jurisdiction to pass 
any orders. Mr. Lai has relied upon a num- 
ber of rulings which I shall deal with very 
briefly. None of them really touch the point 
of jurisdiction. In some of them it is held 
that the transferee Court does not lose its 


jurisdiction until the certificate under S. 41 
is sent. The fact, however, that the trans¬ 
feree Court retains jurisdiction does not| 
necessarily involve that no other Court can 
have jurisdiction. To hold this would be td 
hold that simultaneous execution in twoj 
Courts is impossible, whereas it is well 
settled that in proper circumstances there 
can be simultaneous execution in different 
Courts; where, for example, the' judgment- 
debtor holds properties in different districts 
each of them insufficient in itself to satisfy 
the decree. Others of the rulings cited mere¬ 
ly lay down that where a decree bad been 
transferred for execution the proper Court 
for applications in connection with that 
execution proceeding is under O. 21, B. 10, 
the transferee Court, and not the transferor 
Court. Applications made to the transferor 
Court which should have been made to the 
transferee Court cannot, therefore, be regard¬ 
ed as step-in-aid of execution within the 
meaning of Art. 182 , cl. (6), Limitation Act. 
It is one thing, however, to say that a Court 
is not the “proper Court” as defined in the 
explanation to Art. 182, and quite another 
thing to say that it has no jurisdiction in con¬ 
nection with the execution of the decree. On 
the contrary, it is perfectly evident not only 
from a number of rulings to which I shall 
refer, bat from certain provisions of the 
Code of Civil Procedure itself, that the 
transferor Court still retains jurisdiction to 
pass proper orders in connection with the 
case. I refer in particular to O. 21, K. 26, 
which provides that—to cite only the rele¬ 
vant portions:— 

[8] “The Court to which a decree has been seat 
for execution shall upon sufficient cause being 
shown, stay the execution of such decree for a 
reasonable lime, to enable the judgment-debtor w 
apply to the Court by which the decree was passea, 
.... for an order to stay execution, or for any 
other order relating to the decree or exMuUon 
which might have been made by such Court...» 
if execution had been issued thereby, or jf appU« 
tion for execution had been made thereto. 
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[9} It is sufficiently obvious from this pro¬ 
vision that the framers of the Code never 
contemplated that after the order of transfer 
'he transferor Court should lose all juris- 
liction in connection with the case. Not 
>nly that, but 0. 21, R. 28 expressly provides 
that 

[9a] “an; order oi the Court b; which the decree 

was passed.in relation to the execution oi 

such decree, ebail be binding upon the Court to 
which the decree was sent for execution.” 

[ 10 ] Coming now to Mr. Lai’s rulings, he 
relies, in the first place, upon the Privy 
Council decision in Maharajah of Bobbili 
V. Narasaraju Peda Sinhulu (43 i.a. 238).* 
This however, was merely a decision as to 
whether a certain application to the trans. 
feror Court after transfer of the decree could 

regarded as a step-in aid to save limita- 
tiOD. It was held that it was not an appli¬ 
cation to the proper Court, because after the 
transfer no certificate had been sent under 
S. 41, nor had the decree been returned, and 
also the application was one to the trans¬ 
feror Court to sell property which lay 
within the jurisdiction of the transferee 
Court and h^ already been attached by the 
latter. It was obviously an application 
which the transferor Court had no jurisdic¬ 
tion to entertain. This decision should not 
be carried further than what it actually 
gays, and as such it clearly does not touch 
the point before us. 

[11] Next Mr.Lal relies upon Bangasu/avii 
Shelli V. Sheshappa Manjappa Shimpi} 
That was merely a decision which followed 
the Privy Council case just referred to, and 
held that an application to the transferor 
Court in certain circumstances was not a 
step-in-aid. 

[19] The other decisions are those in which 
it has been rightly, if 1 may say so with 
respect, held that the transferee Court re¬ 
tains jurisdiction until it sends the certi¬ 
ficate. They do not really touch the i<oiiit 
before us, for the reason 1 have already 
given. 

[13] In Sheshaiyer Rajamanner Aiycr 
V. M adanviohan Patnaik (ll rat. 613)* it 
was held that the transferee Court still 
retains jurisdiction until the certificate is 
sent. The same thing was held in Shiv- 
linyappa v. Shidmailappa (.\. 1. It 1924 

1. (’16) 3 A. 1. R. 191G I’. C. IG : 39 Mad. CIO : 
43 1. A. 238 : 86 I. C. 082 (V. C.). 

2. (’22) 9 A. 1. B. 1922 Bom. 369 ; 47 Bom. 56 : 
68 1. C. 606. 

3. (’32) 10 A.I.R. 1932 fat. 2>C : 11 Bat. 513 ; 
189 1. C. 813. 
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Bom. 359)^ which, it be noted, was a deci¬ 
sion in favour of the creditor. 

[14] In Muhammad Ibrahim v. Chhaloo 
Lai (.\. I. R. 1926 Pat. 274)'^ it was held that 
the transferee Court ceases to have juris¬ 
diction after it has sent the certilicatc. 

[15] The last case of J toala Prasad v. 
Thakur Dwarki Dhishji (A.I.R. 1937 .ALL. 
474)® is a single Judge decision wherein it 
was held that the mere sending of the certi- 
ficate under S. 41 does not terminate the 
jurisdiction of the transferee Court if the 
copy of the decree has been retained. I desire 
to express no opinion on the correctness of 
that decision, and will merely say that it 
does not touch the point which w'e have to 
decide. 

[ 16 ] None of Hr. Lai’s cases seem to me 
really to support the proposition he has put 
forward. On the other hand, there are not 
wanting many decisions in which the con¬ 
trary view has been clearly taken. 'I’here 
is Privy Council authority for the propo- 
sition that the transferor Court does not 
lose all seisin of the case. In J any Bahadur 
V. Bank of Upper India, Ltd. (.\. I. it. 
1928 r. C. 162)’ their Lordships said ; 

[17] “Under cl. (c) oI S. 39 of the Code of l!)08, 
a decree, directiog the sale of immovable property 
situate outside the local iimit.-f of the Jurisdiction 
of the Court which passed it, may be trausferred 
for purposes of execution to the Court within whose 
jurisdiction the property is situated. On such trans¬ 
fer the former C'ourf rfocs nof alloijt-ther lose fctSDi 
of the decree. But the Court of triin.sfer obtains 
jurisdiction to deal with that particulai' execution 
proceeding and retains such jurisdiction until such 
execution is withdrawn or stayed or until it certi- 
6es to the Court which pii'^sed the decree citbe-r 
that the decree has been executed or if it tuil> to 
execute the decree, the circuuislance itUending 
such failure (S. Jl). II the pidginent-d*-btor dies, 
before tiny rueh 'ertiGcate is issued, tbe Court oi 
trunsfer does not lose its jurisdiction over tb<- 
rxecutiorr proceeding, wheh does not utiate b> 
rea'on of the death. But lj»f^ire ex»-cMitMin can 
jpi-r^efd ngain-l the legal reprc»entalivr < f th<- 
deceased judgmeiil-ilebtor, the decrte-holtkr mu<i 
get an order for substitution from liio Couit nnIjicL 
passed llie decree. This r$ <i matter of procedure 
and net of jm isdxclion." lltalics inine,) 

[16] In Buij Nath Goenka v. F. II. Tlolto. 
way (1 C. L. J. 3l5r it was argnod ttiat 
when a tUerc-e has been tran.'^ferred by tlio 
Court which made it tliat Court lias no 
jurisdiction to entertain any application f .i’ 
execution in resfX-Ct thereof and thai there 

4. caj) 11 A i.R. 1921 Born. 3-V.J : I. C. 7.72. 

5. ('26) 13 A.I.R. 1920 But. 271 : .j Put. :yjH 
91 1. C. 36. 

6. (‘371 21 A.I.R. 19 i7 All. 17» ; 17il I. C. 2H. 

7. f 15 A.I R. 1926 I’. C. 1C2 : 3 Lueb. 31J : 
•55 I. A 227 : 109 I. C. 117 (P.C). 

8. ( 05) 1 C. L. J. 31-3. 
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could not be two simultaneous executions of 
the same decree. The Court rejected these 

contentions. IMookerjee J. said : 

[19J “As wgards the first branch of the conten¬ 
tion, 1 think it is clear from the Code, that when 
the Coart which has made a decree, has transfer¬ 
red it for execution to another Court, it does not 
thereby completely lose all jurisdiction in respect 

ol esecution thereof.I find it difficult to hold 

that the decree-holder himself cannot make an 
application for execution, because execution^ is 
pending in some other Court. In my opinion 
alihougb a decree may have been transferred for 
escciitron it is open to the decree-holder to make 
an application for execution, in order to enable 
him to obtain rateable distribution under S. 295, 
•Civil P. C.. to the Court which passed the decree 
and which holds the assets realised.” 

[ 20 ] Their Lordships also referred to seve¬ 
ral cases ill which it had been held that 
simultaneous execution was possible. 

[ 21 ] J. C. Galslaun v. F. E. Dinshaw 
(A. I. R. 1927 cal. 581)® was a case where 
the Bombay High Court had transferred a 
decree for execution to the Subordinate 
Judge of Alipore. To the latter an appli- 
cation was made for attachment of the 
moveables of tbe judgment-debtor. The Sub¬ 
ordinate Judge kept allowing time after time 
to the judgment-debtor instead of making 
attachment. Thereupon an application was 
made to the Bombay High Court to issue a 
precept under s. 46 of the Code to the Sub¬ 
ordinate Judge of Alipore to attach the 
moveables. This was done. The matter was 
taken in appeal to the Calcutta High Court, 
and it was contended that the order of the 
Bombay High Court was without jurisdic¬ 
tion, as the decree had been transferred by 
it. This contention was rejected, and it was 
held that the precept was valid and must 
be carried out by the Subordinate Judge of 
Alipore. In this case Graham J. observed: 

[22] ‘‘It is well settled, and this has not been 
disputed, that the Court which passes a decree can 
issue executing writs simultaneously to more than 
one. If that is so, there does not seem to be any 
reason why a Court having already transferred a 
decree for execution should not^ issue a precept 
which is but another and a special form of exe¬ 
cution, to another Court.” 

[23] Bajani Kant v. Golam Mohiuddin 
(A. I. R. 1935 cal. 99)^® was a case where a 
decree passed by the Court of Alipore had 
been transmitted to the Court at Ranchi, 
where it was executed and the execution 
case was dismissed on part satisfaction on 
30th April 1930. In April 1933, an application 
■was filed by the decree-holders in the Court 
of Alipore. Thereupon the Court of Alipore 
wrote to the Court at Ranchi inquiring 
about the decree, and on 19th June 1 933, a 

9. (’27) 14 A.I.B. 1927 Cal. 581 : 102 I.O. 513. 

10. (’35) 22 A.I.B. 1935 Cal. 99 ; 154 I. 0. 731. 


reply was received in which it was stated 
that tbe execution case had been dismissed 
on part satisfaction. Thereupon the exe¬ 
cution was registered. It was held that 
though on the date of the application to the 
Alipore Court it might not have been in a 
position to grant it until it bad made 
inquiries from tbe Ranchi Opuct, yet there 
was no justification for treating tbe applica. 
tion made to the Alipore Court as hemg 
made to a Court without jurisdiction. 

[24] In Krishna Prasanna Lahiri v. 
Sarojinee Debee (i.E.R. (1937) 2 Cal. 734)^^ it 
w’as held that where a decree, that had been 
transferred to another Court for execution, 
is returned unexecuted, production of a 
certified copy of the order of the transferee 
Court containing all the essentials of a 
certificate of non-satisfaction is a sufficient 
compliance w’ith the requirements of S. 41, 
Civil P. C., and a new petition for execution 
will be competent, even if the certificate of 
non-satisfaction of the transferee Court has 
not arrived, provided that no other execu¬ 
tion proceedings are pending elsewhere. 

[25] In Dwarka Nath v. Imperial Bank 
of India (56 Cal. 1176)^^ it was said: 

[26] ‘‘There is no principle on which it oan.be 
that simultaneous execution in the i^urt which 
passed the decree and the Court within the local 
limits of the jurisdiction of which the judgment- 
debtor resides is illegal.” 


[27] Obviously if there can be simultanco^ 
xecution in both Courts, it is clear that the 
lourt which passed a decree has not Iw 
jrisdiction merely by reason of the transfer. 

[28] Then there is the case of Makkhan Lai 
. Mt. Bhagwana Kuer (A.I.B. 1936 ALI*. 
55 ).^^ This is a case very much in point, it 
iras held that there is no bar against execu- 
ion in one Court against the 

Q another Court by another means. Whete 
, decree passed by one Court is transferred 
0 another for execution, the decree-holder is 
ntitled to make an application to the trana- 
aror Court, inasmuch as concurrent execu- 
ion of decrees is permissible, and if it appears 
0 such Court that the judgment-debtor is 

caking no efforts to pay up 
mount it can direct execution of 
y arrest of the judgment-debtor. In ^ 
ecision reference was made to a 
ecision of the Allahabad ^High ^ \ 
Jarasti Prasad v. Peoples Industrial 


. (’37) 24 A.I.B. 1937 Cal. 557 : I.L.B. (193 ) 

il. 734 : 174 I. 0. 13. . 

. (-29) 16 A.r.B. 1929 Cal. 629 : 66 CaK H 

J2I.C. 289. T n 51 

. (-36) 23 A.I.B. 1936 AU. 666 : 169 L 0.51. 
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Banh, Ltd, (15 A. L. J. 632)^* where it was 
held: 

[29] “Where a decree is passed b; one Court andjis 
traDsterred to another for ezecatioD the decree- 
holder is entitled to make an application for 
ezecntion to the former Court, inasmuch as con¬ 
current execution of decrees is permissible." 

[so] Lastly, reference may be made to a 
Single Judge decision of the Bombay High 
Court, Fatehchand'Bampratap Marwadi v. 
Jitmal Bupchand (53 Bom. 844)^^ wherein it 
was held that having regard to ss. 38 to 42, 
Civil P. C., the Court which passed the decree 
had jurisdiction to pass orders in execution 
proceedings notwithstanding that the decree 
had been transferred for execution to another 
Court. His Lordship emphasised the dis¬ 
tinction between an order which is wrong 
and an order without jurisdiction as pointed 
out by the Privy Council in Malkarjan v. 
Narhari (25 Bom. 337).^® He pointed out 
that because a decreeing Court may not be 
a proper Court in which a certain etep.in. 
aid of execution may be taken it does not 
follow that it is, therefore, a Court entirely 
without jurisdiction in respect of the decree 
which it has itself made. After referring to 
6s. 39 to 42 of the Code he says: 

[31] "None of these eectione suffices as a.baslsfor 
the argument that a decreeing Court not merely 
delegates but also deprives itself of jurisdiction 
by the mere act of transferring the decree, and 
the provisions as to certification are meant to 
safeguard tbo judgment-debtor against unneces¬ 
sary harassment and not to deprive the decreeing 
Court of its jurisdiction." 

[32] With respect I agree with these 
observations. The effect of a perusal of the 
relevant provisions of the Code and of the 
decisions I have just dealt with is to my mind 
to make it clear that the Court which passes 
the decree oven after transferring still retains 
jurisdiction to pass proper orders in con- 
nection with execution in proper circum- 
stances, and the jurisdiction of tbo transferee 
Court is subordinate to that of tbo Court 
which baa made the decree. In the present 
case 1 have already held that there is no 
reason to believe that an intimation equiva¬ 
lent to a certificate was not sent, but in any 
event there is nothing upon which it could 
be held that the order of the Calcutta High 
Court appointing a Receiver and authorising 
him to sell, the decree was without jurisdic¬ 
tion. I may observe further that the assign- 
ment of the decree has not been challenged 

14 . ri7) 4 A.I B. 1917 All. 129 : 39 I. C. 729 : 
16 A. li. J. 532. 

16. (’20) 16 A.I-B. 1929 Bom. 418 : 63 Bom. 844: 
123 I. 0. 607. 

16 . (’01) 26 Bom. 387 : 27 I. A. 216 : 7 Bar. 739 
(P.O.). 
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by the decreo-holder, and it is difficult in 
tbe circumstances to see how it can lie in 
the mouth of the judgment-debtor to chal¬ 
lenge the assignment. There is, in my view, 
no substance in Mr. Lai’s contention. The 
order of the Court below upon this point is 
correct. 

[33] Mr. Lai has also sought to raise a point 
of limitation. He i>oint3 out that both the 
decrees were passed in 1937. He argues that 
Execution case No. 18G of 1938 could not be 
regarded as a step.in-aid, since it was held 
that it was infructuous, execution being 
sought against property which was not 
liable, unless and until the charge had been 
enforced. That application was finally dis¬ 
posed of by tbe appellate Court on 28 th 
February 1940, and the application in the 
Calcutta High Court was not made until 
July 1941, more than three years after the 
date of the decree. Without agreeing with 
Mr. Lai that the application could not bo 
regarded as a step-in-aid it is unnecessary 
to decide that point. It is enough to say 
that it is irrelevant. The decree under oxecu- 
tion is the decree against Darsan Singh. 
Even if it be assumed that execution of tbe 
decree against Anant Prasad bad become 
time-barred, that would not necessarily 
render the assignment void, or bar execution 
of the decree against Darsan Singh. There 
is nothing whatever before us to show that 
execution of the decree against Darsan Singh 
was ever allowed to become baned. A point 
of limitation was taken before the Court 
below, but it appears that it was not pressed 
and no materials were placed before the Court 
below to show that that decree was barred 
by limitation. In the circumstances it is clear 
that it cannot bo contended before us, com¬ 
pletely without any material, that that 
decree was time-barred. 

[34] In the result I would dismiss the 
appeal with costs. 

Ray J. — I entirely agree. 

D.R.R. Appeal dismissed. 


[Case No. 123.) 

A. I. R. (33) 1946 Patna 869 
SPECIAL BENCH 

Agarwala Ag. C. j.. Imam and Das JJ. 

In the matter of Devasaran Lall 

Sinha — Petitioner. 

Misc. Jadicial Case No. 63 of 1945, Decided on 
23rd April 1946. 

Bar Councils Act (1926), Ss. 14 (b) and 8 (2) 
— Person enrolled as advocate In Bombay 
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High Court under Act is entitled to practise 
in Courts subordinate to Patna High Court. 

A person enrolled as advocate in Bombay High 
Court under S. 8 (2) is entitled by reason of S. 14 
(b) to practise in Courts subordinate to the Patna 
High Court, even if bo is. not regularly practising 
in the Bombay High Court in which he was 
enrolled. Section 4, Legal Practitioners Act, does 
not by reason of S. 38 of that Act apply to him 
and does not operate as a bar ; (’45) 32 A. I. R. 
1945 Mad. 144 (F. B.), Rel. on. [P 370 C 2] 

Devanarain Sinha — for Petitioner. 

Sarjoo Prasad — for Bar Council. 

Agarwala Ag. G. J.—This is an applica¬ 
tion by Mr. Devasaran LaU Sinha, an 
Advocate of the High Court of Judicature 
at Bombay, praying for the recall of a letter 
issued over the signature of the Kegistrar 
of this High'Court, stating that the appli¬ 
cant was not entitled to practise regularly 
in the Courts'subordinate to this Court as 
an advocate, although he was stated to be 
entitled to practise in the Courts subordi¬ 
nate to this Court as a mukhtar, provided 
he renews his mukhtarship license annu¬ 
ally. The application is opposed by the Gov¬ 
ernment Pleader on behalf of the Patna 
High Court Bar Council. 

[ 2 ] The facts are that the applicant, 
who is a matriculate, passed the mukhtar- 
ship examination held by the Calcutta 
High Court in 1909, when Bihar was under 
the jurisdiction of that Court. By reason of 
having passed that examination the appli- 
cant was entitled to be enrolled as a 
mukhtar in any district which was within 
the jurisdiction of the Calcutta High Court 
and to practise as a mukhtar in that dis¬ 
trict subject to annual renewal of his license. 
In 1941 the applicant sat for an examina¬ 
tion held by the Bombay High Court, the 
passing of which entitled him to be enrolled 
as an advocate of th^t Court and to practise 
in that Court and in Courts subordinate to 
that Court. As a matter of fact the appli¬ 
cant has never attempted to practise in the 
Bombay High Court, or in the Courts sub- 
ordinate to it. Since his enrolment as an 
advocate of the Bombay High Court, he 
has been practising in the district of Gaya 
in this Province. When the matter was 
brought to the notice of this Court that the 
applicant was not enrolled as an advocate 
of this Court, the letter of the Begistrar to 
which reference has been made above was 
issued. 

[8] The applicant, however, states that 
the letter is founded on a misconception of 
his legal position, and that in law he is 
entitled as of right to practise as an advo- 
cate in Courts subordinate to this Court. 


He bases his claim on 8.14 (b), Bar Goun- 
cils Act, 1926. That section provides that an 
advocate shall be entitled as of right to 
practise save as otherwise provided by aub- 
s. ( 2 ) (which has no application to the pre- 
sent case), or by or under any other law 
for the time being in force, in any other 
Court in British India and before any other 
tribunal or person legally authorised to 
take evidence. For the purposes of this Act 
“advocate” has been defined as an advo- 
cate enrolled in the roll of advocates by a 
High Court under the provisions of this 
Act The applicant has produced before us 
in original a certificate issued to him by 
the High Court of Bombay stating that he 
has been entered on the roll of advocates 
of that Court under the provisions of S, 8 
(2) of the Act on 2 nd April 1943. There is 
no doubt, therefore, that the applicant is an 
advocate within the meaning of the Bar 
Councils Act and entitled to the benefit of 
provisions of S. 14 (b) of the Act. 

[4] The only point remaining for con¬ 


sideration is whether there is any law in 
force which debars the applicant from the 
right to practise in Courts subordinate to 
this Court. The qualification for advocates, 
vakils and attorneys under 8. 4, Legal 
Practitioners Act, 1879, requires for an advo- 
cate who wishes to appear in a Court sub¬ 
ordinate to a High Court in which he was 
not enrolled that he should ordinarily be 
practising in the Court in which he is enrol¬ 
led. As the applicant is admittedly not 
regularly practising in the Bombay High 
Court in which he is enrolled as an advo¬ 
cate, this section, had it stood by itself, 
would have been a bar to his practising M 
an advocate in Courts subordinate to this 
Court. But S. 38, Legal Practitioners Act, 
provides that nothing in that Act, except 
s. 36, shall apply to persons enrolled as 
advocates of any High Court under the Bar 
Councils Act, 1926. From this it is clear 
that the provisions of s, 4 of the Act doj 
not apply to, and cannot operate to debw 
the applicant from practising in Courts rob- 
ordinate to this Court as he is in fact an 
advocate of a High Court enrolled under 
the Bar Councils Act of 1926. Precisely the 
same point arose in Madras and was wn- 
sidered by a FuU Bench of th^(Jowt m 
A. I. R. 1946 Mad. 144.1 The FnU 
held that S. 4, Legal Practitioners Act, 
no application to advocates enrolled 

1 . (>46) 32 A. I. R. 1945 Ma^ 144 J ^ 

(1945) Mad. 464 (F. B.), District Judge, Ananta- 

pur V# K« V. Veina Reddi* 
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the Bar Counoila Act by any High Court, 
and that being so, S. 4 had to be ignored in 
the cases with which they were dealing 
which were cases of persona enrolled as 
advocates in the High Court at Bombay 
and claiming to be entitled to practise in 
Courts subordinate to the High Court at 
Madras as advocate by virtue of their enrol, 
ment as advocates by the Bombay High 
Court. These facts are indistinguishable 
from the facts of the present case, and with 
great respect, I can see no reason to differ 
from the view taken by the learned Judges 
who decided the Madras case. The letter of 
this Court from the Registrar referred to in 
the opening paragraph of this judgment 
must, therefore, be recalled and it must be 
declared that the applicant is entitled to 
practise as an advocate in the Courts sub¬ 
ordinate to this High Court. 

Imam J.—1 agree. 

Das J.—I agree. 

G.N./d.h. Order accordingly, 

[Case No. 124.] 

A. I. B. (33) 1946 Patna 371 
Meredith and Ray JJ. 

Sarju Prasad and others — 

Decree-holders — Appellants 

V. 

Baldeo Prasad and others — 

Judgment-debtors — Respondents, 

Appeal No. 91 of 1944, Decided on 3rd Decern- 
ber 1946, from original order of Sab-Judge, First 
Court, Patna, D/- 4th February 1944. 

Limitation Act (1908), Art. 182 (5) and 

Ezpl. 1 _ Joint decree — Partition decree 

passed jointly as to portion of property — 
Execution by one of joint decree-holders start¬ 
ed within three years of decree — Execution 
enures to benefit of other decree-holders so 
as to give fresh start of limitation. 

Where a partition decree has allotted certain 
properties in severalty to each of the parties but 
has left a portion as joint the decree is one which 
is passed jointly in favour of several decree-holders 
and jointly against several judgment-debtors with¬ 
in the meaning of Expln. 1 to Art. 182 and if one 
of the joint decree-holders starts execution within 
three years of the final decree, this execution ease 
enures to the benefit of other decree-holders as 
' well in view of the Explanation so as to give fresh 
Btart of limitation: (*40) 27 A. I. B. 1940 Pat. 147 
and (’82) 19 A. I. B. 1932 Oal. 669, lUl. on. 

[P 872 O 1, 2] 

Limitation Act — 

’42) Ohitaley. Art. 182, N. 140, Pt. 8. 

’88) RuBtomji, Page 1822, Pt. 8. 

Jandk Kiahore —for Appellants. 

Ray J<—This ia a decree-holders’ appeal 

•gainst an order of the Subordinate Judge, 

6nt Court, Patna, dismissing his application 


for execution of a partition decree as barred 
by limitation. The relevant dates are 
28th October 1938, when the preliminary 
decree was passed, and lOth August 1939, 
when the decree was made final. The 
decree was passed in a Court at Gazipur, 
and the present execution has been filed 
in the Court at Patna, obtainiug an order 
of transfer of the decree for execution from 
the Court that passed the decree on I3tb 
November 1942. An objection was taken on 
behalf of the judgment-debtors that the 
petition for transfer having been filed more 
than three years after the date of the final 
decree it is barred by limitation, and the 
learned Subordinate Judge has found in 
favour of this contention, and dismissed 
the execution case as time barred. 

[2] On behalf of the decree-holder- 
appellants reliance is placed upon Fart 2 of 
Expln. 1 to Art. 182, Limitation Act. 
His contention is that this was a partition 
suit in which the properties were divided 
into several allotments and given to dififer- 
ent parties as appertaining to their shares 
but some of the properties were not divided 
by metes and bounds, but in respect there¬ 
of only the shares of the parties were de¬ 
fined, and they were left joint. Therefore, 
the decree that has been passed is one 
which is passed jointly in favour of several 
];>ersons and jointly, against several persons. 
Therefore, if any one of the parties interest¬ 
ed in this decree has filed an execution 
petition or has taken any atep-in-aid of 
execution in accordance with law within 
the meaning of cl. (5) of Act. 182, in time 
that would enure for the benefit of all the 
decree-holders and will operate as against 
all the joint judgment-debtors in order to 
save limitation. 

[3] Learned counsel for the appellants 
urges that there are two items of properties 
in respect of which such joint decree or 
order can be said to have been passed. One 
is with regard to articles of mahfil in scb. l 
(a) of the plaint in Suit No. l of 1938, in 
respect of which it is said that half the 
share in 4 pairs of shawls and 2 moonga- 
malas should be allotted to Mahadeo Prasad 
and others, and one-fourth share should go to 
Baldeo Prasad, defendant in the suit, and 
another one-fourth should go to Sarju Pra- 
sad and others who are decree-holder-ap- 
pellants. The second item of property with 
regard to which learned counsel claimed 
that there was a joint decree is a residential 
ancestral banana boose situated at Bahadur- 
ganj. With regard to this house it is 
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mentioned in the decree that each party 
will get half the share, one towards the east 
and the other towards the west, and it is 
not very clear on the face of the allotments 
stated in the decree whether this property 
has been left joint. However, leaving this 
question open, it is quite clear that at least 
with regard to one item of property men¬ 
tioned above a joint decree within the mean- 
ing of Expln. 1 to Art. 182 has been passed 
in favour of several decree-holders and as 
against several judgment-debtors jointly. 

[4] In support of this contention learned 
counsel has cited a decision of the Calcutta 
High Court, 36 C. \v. N. 772.^ In that case 
there was a partition decree in which a very 
narrow strip of land furnishing egress and 
ingress to the house and a kalikhola had 
been left joint. After the decree, the plain, 
tiff had brought an execution case and got 
delivery of possession of certain properties 
which had been separately allotted to him. 
The respondent decree-holders of that appeal 
filed an execution, and the question of 
limitation was raised on the ground that 
their application was beyond three years 
from the date of the decree, but it was 
within three years from the date of the 
execution taken out by the plaintiff. The 
contention was that even though the decree 
was several and separate in respect of the 
major portion of the properties the very 
fact that a portion however small was left 
joint would bring the decree within the mean- 
ing of a joint decree. Rankin C. J. said: 

[5] "It seems to me that the decree before us is 
certainly one passed jointly io favour of the 
plaintiS and the present respondents so far as the 
kaWchola and the road are concerned unless the 
decree is for the present purpose to be regarded as 
though there was one decree for joint possession 
in favour of the respondents and the plaintiS and 
another and different decree for separate posses¬ 
sion of their allotments by the respondents. I 
think the appeal must fail." 

[6l In other words, his Lordship held 
that the decree cannot be divided into two 
and be considered as one a decree for 
separate possession and another a decree 
for joint possession. The decree should 
be taken as one whole. This decision 
was followed in this Court in A. I. B. 
1940 Pat. 147^ in which it was said where a 
partition decree has allotted certain proper¬ 
ties in severalty to each of the parties but 
has reserved a portion as joint with the 

1. (’32) 19 A. I. R. 1932 Cal. 869 ; 139 I. O. 786 ; 
36 O. W. N. 772, Man Mohan Gope v. Madhu- 
eudan Gope. 

2. (’40) 27 A. I. B. 1940 Pat. 147 : 185 I. C. 69, 
Sarjoprasad v. Deoki Singh. 


parties, such decree must be regarded as 
joint decree within the meaning of Bxpln. i 
to Art. 182. In this particular case, before 
the filing of this execution petition, Baldeo 
Prasad, one of the joint decree-holders and 
also one of the joint judgment-debtors, had 
started execution in the month of July 
1942, which was within three years of the 
final decree, and this e^^ecution case should 
enure to the benefit of the present decree- 
holders as well in view of the Explanation 
to Art. 182 , Limitation Act so as to give 
a fresh start after limitation. In the circnm- 
stances this appeal must be allowed, and the 
order of the learned Subordinate Judge set 
aside. As there is no appearance for the 
resxK>ndents the appellants are not entitled 
to any costs in this Court. 

Meredith J. — I agree. 

v.r./d.H. Appeal allowed. 


[ Case No. 125.] 
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FaZD AlI C. j. AND Pandb j. 
Kheali Rai and another — Petitioners 


V. 


Ramphal Kamkar — Opposite Party. 


Civil Bevn. Appln. No. 486 of 1944, Decided on 
26th November 1945, from order of Muneif, Cbapra, 
D/- 20th March 1944. 

Bihar Tenancy Act (8 [VIII] of 1885), Ss. 171A 
andl74—Difference between Ss. 17lA and 174, 
explained — Deposit made after sale—S. 171A 
does not apply. 

Section 171A is applicable when the deposit la 
made before the sale, whereas S. 174 is intended 
to cover cases when the deposit is made after the 
sale. Section 171A is narrower in its application 
than S. 174 and evidently applies before the sale 
takes place. Under S.171A it is necessary to depMit 
only the decretal amount with costs and no other 
sum, whereas under S. 174 over and above tbs 
decretal amount a sum equal to 5 pet cent, of the 
purchase money has to be deposited. [P 373 0 1,2] 

Hence where the tenant makes the deposit^after 
the sale and the deposit so made inclndes not oMy 
the decretal amount but also the amount whi<A 
was payable to the auction purchaser. S. 171A is 
not applicable to such a case and the tenant is not 
entitled to be put in possession of the holding. 

IP 378 0 2] 

K. N. Loll — for Petitioners. 

Sambhu Prasad Singh for O. P- Singh 

>— for Opposite Party. 


Fazl All C. J. — This is an application 
1 revision from an order of the Mnnsif w 
'hapr^i dated 20 tli March 1944. In order to 
tucidate the point raised in this appHoa^u 
Brtain facts may be briefly sta^. The 
pposite party is a tenant of a holding oom- 
rising 4 bighas 3 kathas 3 dhnrs of khata 
0 . ISO of village Obamaria for which a sum 
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of Rs. S3 is payable as rent. Petitioner 
1 is the zarpeshgidar of a portion of 
this holding and is liable to pay Rs. 9 under 
the zarpeshgi and petitioners 2 to 4 who 
are zarpeshgidars for other portions are 
liable to pay Rs. 8 out of the total rent. 
It appears that the landlord of the holding 
obtained a rent decree for arrears of rent 
for the years 1S45 to 1S48 and in execution 
of the decree' the holding was sold. After 
the sale the opposite party deposited a sum 
of Rs. 176-7-6 and thereupon the sale was 
set aside. After the sale was set aside, the 
opposite party asked the Court to apply the 
provisions of s. 171A, Bihar Tenancy Act, 
in his favour and put him in possession of 
the zarpeshgied property. This application 
has succeeded and hence this application in 
revision. Section 171A reads as follows: 

[2] "NotwithstaQdmg anything to the con¬ 
trary contained in any law, when a tenure or bold¬ 
ing or portion thereof, mortgaged by tenant, has 
been advertised for sale under this Chapter or in 
execution of a certificate for arrears of rent due in 
respect thereof, signed under the Bihar and Orissa 
Public Demands Recovery Act, 1914, for default 
of the mortgagee who was liable under the terms 
of the contract between him and the mortgagor 
lor payment of the arrears of rent lor which the 
decree or certificate was obtained, and the mort¬ 
gagor tenant pays into Court the amount requisite 
to prevent the sale ~ 

(a) the amount so paid by him together with 
fifty per centum of the said amount by way of com¬ 
pensation shall be deemed to be a debt due from 
the mortgagee, and 

(b) the mortgagor shall, on application to tbe 
Court executing the decree, be entitled to be pot 
in possession of tbe tenure or holding or portion 
thereof by ejecting the mortgagee and to retain 
possession of it until the debt has been dis¬ 
charged.'’ 

[8] This section must be read along with 
S. 174 which is a provision for enabling a 
certain class of persons including a judgment- 
debtor to apply for setting aside the sale 
of a holding for arrear of rent on depositing 
within thirty days from the date of the sale 
the amount recoverable under the decree 
with costs together with a sum equal to 
S per cent, of the purchase money. On com¬ 
paring the language of tbe two sections, it 
seems clear that s. 171A is applicable when 
the deposit is made before the sale, whereas 
8 . 174 is intended to cover cases when the 
deposit is made after the sale. If the de¬ 
posit is made before tbe sale and after the 
properties are advertised for sale and also 
if tbe bolding is in the possession of the 
mortgagee and it appears that the sale baa 
taken place owing to his defa\Ut then the 
mortgagor is entitled to be put in possession 
^ the holding by ejecting the mortgagee 
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and to retain possession of it until the debt 
has been discharged. This section therefore 
is narrower in its application than S. 174 
and evidently applies before the sale takes 
place. Under this section, it is necessary to 
deposit only the decretal amount with costs 
and no other sum, whereas under s. 174 
over and above the decretal amount a sum 
equal to 5 per cent, of the purchase money 
has to be deposited. Evidently in this case, 
the deposit was made under s. 174 because 
it included not only the decretal amount, 
but also the amount which was payable to 
tbe auction purchaser. Strictly speaking 
therefore S. 171A was not applicable to tbe 
facts of tbe present case. 

[4] It was contended that in any event 
tbe deposit was made to save tbe property 
and s. 171A ought to be liberally construed. 
It was further contended that the Legisla¬ 
ture must have intended that s. 171A should 
cover a case of the present description. In 
my opinion this case cannot be brought 
under s. 171A without stretching the lan¬ 
guage of that section which we are not per- 
mitted to do. It was open to the Legislature 
to make s. 171A applicable to a case like 
tbe present, but that has not been done. 
The order of the Court below seems to me 
to be incorrect and I would therefore allow 
this application and set aside the order 
under revision and also dismiss the original 
application of the respondent by which he 
claimed possession of the property which is 
in possession of tbe zarpeshgidar. The 
petitioner will be entitled to bis costs. 
Hearing fee is assessed at one gold mobur. 

Panda J.—I agree. 

D.S./o.H. Application allowed. 

[Case No. 126.] 

A. 1. B. (33) 1946 Patna 373 
Imam and Beevor JJ. 

Emperor 

V. 

Tuti Babu — Accused. 

Death Kefereoco No. 30 and Criminal Appeal 
No. 621A of 1945, Decided on 9th No?ember 1945, 
from decision of Judicial Commissioner, Cbota 
Nagpor, D/* lOtb August and 30tb July 1945, 
reepectiyelj. 

(a) Criminal P. C. (1898), S. 256 (2)—Every¬ 
thing stated in written statement of accused 
under S. 256, Criminal P. C., is not legal 
evidence, though Court should give due con¬ 
sideration to it—Documents filed with written 
statement need not be considered unless duly 
proved — Evidence Act, Ss. 3, 61 and 62. 

Mo doubt when a written statement is put in on 
behalf of the defence a Court should give due 
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consideration to it, but it docs not necessarily fol¬ 
low that everything stated therein is necessarily 
legal evidence. [P 378 C 2] 

There may be circumstances where the docu¬ 
ments are put in which require no formal proof 
or documents which may be admitted by both 
sides in which case the Court may be justified in 
referring to them; but documents which are 
undoubtedly inadmissible until formally proved 
need not be considered by a Court whether filed 
with a written statement or otherwise unless duly 
proved: (’28) 15 A. I. R. 1928 Mad. 1135, Not 
foil. [P 378 C 2] 

Per Beevor J. — A written statement filed on 
behalf of an accused is not a statement made by a 
witness nor can it be treated as a document pro¬ 
duced for the inspection of the Court within the 
meaning of S. 3, Evidence Act. The statement of 
the accused is not strictly evidence even though 
the Court may consider it. CP 380 C 1] 

In one sense the Court is bound to consider 
any document which is tendered before the Court 
for the purpose of being admitted in evidence, but 
that is a diSerent thing from considering it as 
evidence. Documents should not be tendered with the 
written statement but should be tendered separately 
for admission in evidence and it will then be open 
to the Court to decide whether such documents 
require proof before they can be admitted in 
evidence, but the Court should not accept other 
documents as part of the written statement. 

[P 380 C 2] 

(b) Criminal P. C. (1898), S. 256 (2) — Provi¬ 
sion in, applies to sessions cases. 

Though S. 256 (2) which directs that if the 
accused puts in any written statement the Magis¬ 
trate shall file it with the record, appears in the 
chapter relating to the trial of warrant cases, the 
provision is actually applicable in sessions cases as 
such written statements have always been ad- 
mitted. CP 380 C 2 ; P 381 C 1] 

Cr P C — 

(’46) Chitaley, S. 256, N. 12; S. 290, N. 6. 

Government Advocate—tot the Crown. 

S. Bashiruddin, Ragho Saran Lai and 
M. Fazl Alt—lot Accused. 

Imam J. — There are seven appellants 
in this appeal. Jugeshwar Bux Rai has been 
sentenced to death by the Judicial Com¬ 
missioner of Chota Nagpur who convicted 
him for an offence under s-. 802/149, Penal 
Code. He was also convicted under S. 148, 
Penal Code and sentenced to three years' 
rigorous imprisonment which was directed 
to come into effect in the event of his con¬ 
viction under s. 802/149 being set aside. The 
appellants Inderdeo Singh son of Bhola 
Singh and Inderdeo Singh son of Padarath 
Singh were convicted under S. 302/34, Penal 
Code and sentenced to transportation for 
life. They were also convicted under 
S. 302/149 and S. 148, Penal Code, and under 
S. 146 they were sentenced to tjiree years’ 
rigorous imprisonment which was to come 
into effect in case their sentence under 
S. 302/84 was set aside. The appellant Naga 
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Kahar was also sentenced to transportation 
for life under S. 302/34 and to three years' 
rigorous imprisonment under 8. 148, Penal 
Code, this sentence to come into effect if 
the sentence under S. 302/84, were to be set 
aside. The appellants Farhat Hussain and 
Mohammad Hussain were sentenced to 
transportation for life under s. 802/149, 
Penal Code and they were also sentenced 
to two years’ rigorous imprisonment under 
S. 147, Penal Code. This sentence was to 
come into effect if the sentence of tians- 
portation for life under S. 302/149 were to 
be set aside. Along with the appeal the 
reference made by the learned Judicial 
Commissioner for the confirmation of the 
sentence of death on Jugeshwar Bux Bai 
has been beard. 

[2] According to the prosecution some¬ 
where about 2-30 or 3 A. M. on 28tb Decem¬ 
ber 1944, a large mob led by the appellant 
Jugeshwar Bux Bai attacked the bouse of 
one Bissesswar Kahar. In that house were 
staying some 12 men belonging to one Bam- 
autar Singh. Two men, Bajnarain Singh 
and Ram Ekhal Singh, were sleeping in an 
inner room of this house and ten men were 
Bleeping in a verandah or dhdba according 
to the evidence. The rioters came with 
various weapons, such as swords, hhalas, 
lathis etc., and in the course of the attack 
on this bouse they murdered two men 
Mabeshwar Dubey and Basrath Singh. They 
also inflicted various injuries on Deonandan 
Sahu alias Pokhan Sahu, Mathura Singh, 
Raman Singh, Adbul Majid alias Dillu 
Khan, Ramji alias Uchit Pandey, Madan 
Singh, Rajdeo Singh and Dipan Dusadh. 
There was also an injury found on the 
person of Rajnarain Singh, but I think it is 
nobody’s case that that injury was caused 
as a result of any assault upon him. The 
medical evidence of the injuries on these 
persons indicates that some of them, at any 
rate, received slight injuries while some 
received severer injuries. As for the injuries 
on the two dead men, the description of 
these injuries given by the Civil Surg^n 
who held the post-mortem discloses that 
they were more or less butchered. Mahe- 
shwar Dubey had no less than ten incise 
injuries and it is noticeable that 
not appear to have been any injury infliotw 
by a blunt weapon. The injuries on Dasra 
Singh were three incised wounds and ha^g 
regard to the nature of these injuria, it is 
not surprising that the man died. BajnAram 
Singh is the first informant in the 
according to him at about 2-80 in 
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morning some 800 persons armed with 
lathis, bhalas and garasas came to the 
house of Bissesswar Kabar which he had 
taken on rent. It may be mentioned that 
Hajnarain Singh is the tahsildar of Ram- 
autar Singh. While he was inside the room 
which has been marked as No. 5 on the 
map, he was able to peep through a small 
opening in the door leaves and bis case is 
that Jugeshwar Bux Rai alias Tuti Babu 
was ordering that the ‘rascal Baboos’ also 
should be assaulted, whereupon some of the 
rioters began to push against the door of 
the room. He climbed on a macka7i and on 
removing the tiles of the roof he was able 
to get on top of it and from there saw some 
300 men amongst whom be recognised 
Jugeshwar Bux Rai, Farhab Hussain, Inder- 
deo Singh, father's name not indicated, 
Mohammad Mia, Bircba Singh and Ram- 
badan Pahalwan and that these men were 
beating the people, while Tuti Babu was 
standing giving orders having some black 
article in his band. According to Rajnarain 
at about 4 A. M. the mob went away. He 
got down from the roof and hid himself inside 
the room until about 5 A. M. He then came 
out of the room and found Maheshwar 
Dubey and Daeratb Singh lying dead in the 
verandah with injuries which according to 
him were caused by bhala. Ho stated in the 
first information that he could not proceed 
to the police station to lodge information 
out of fear. He then began to search for bis 
people and at about 8 A. M. Fokhan Sabu 
of Mohullia came, with an injury above his 
eye, and told him that the other persons 
were alive, but injured and were at Jaipur. 
He then went to Jaipur and found Raman 
Singh, Dipan Majhi, Uchit Tewari, Mathura 
Singh, Modan Singh, Ragho Singh and 
Dillu Khan injured. In the first information 
he proceeds to give some description of the 
various articles said to have been removed 
by the rioters. He was not able to state in 
the first information as to who bad assault¬ 
ed whom and with what weapon. Just before 
ending his first information, he added that 
be bad recognised Naga Eahar also as 
amongst the rioters. This occurrence took 
place in village Nawa within the jurisdiction 
of police station Patna. 

[3] Before dealing with the various sub- 
missions made before us, it is necessary to 
state briefly the personalities concerned. 
Jugeshwar Bux Rai is the uncle of one 
Copal Bux Rai and although the latter is 
for the moment regarded as the owner of 
the Deogan estate, the real individual who 


manages the affairs of the estate is the ap¬ 
pellant Jugeshwar Bux Rai. According to 
the prosecution Jugeshwar Bux is the 
head of the party which favours the claim 
of Gopal Bux Rai. There was a dispute 
sometime back regarding the ownership of 
the Deogan estate and after the Privy 
Council decision it must be accepted that 
for the present at any rate Gopal Bux is 
the owner of the estate. The dispute arose 
in the following way. One Surendra Bux 
Rai, tho undisputed owner of the Deogan 
estate, some years ago committed suicide 
leaving behind a widow, a daughter and a 
mother. The mother’s name is Mt. Jamuna 
Kuar alias Rajmata. Throughout the case 
she is described as the Rajmata. She as¬ 
serted that one Nand Kishore Bux Rai was 
the posthumous sou of Surendra Bux Rai 
and therefore the real owner of the Deogan 
estate. Gopal Bux Rai’s contention, how. 
ever, was that Surendra Bux Rai left no 
son and that Nand Kishore Bux Rai w'as 
not his son. In the litigation between Gopal 
Bux and the Rajmata the question as to 
what were the rights of the daughter of 
Surendra Bux Rai was specifically left 
open. Wo are really not very much con¬ 
cerned in this case as to what are the 
merits of the dispute concerning the owner¬ 
ship of the Deogan estate, for it is perfectly 
clear that the Rajmata was tho holder of a 
tenure in some villages of the estate includ¬ 
ing the village Nawa where the occurrence 
took place. It may, however, be stated that 
the daughter of Surendra Bux Rai, Mt. 
Sham Sundari Kumari, did in fact file a 
suit in 1943 claiming the entire Deogan 
estate. This lady was married to Ramautar 
Singh sometime in 1943 and she was the 
second wife, Ramautar Singh having a 
wife by an earlier marriage by the name of 
Mt. Bedbati Debi, Gopal Bux Rai obtained 
a decree for costs against the Rajmata and 
in execution of it a Receiver was appointed 
with reference to the tenure held by her. 
She ultimately came into possession of her 
tenure in 1943. 

[3a] In tho suit which was filed by 
Mt. Sham Sundari Kumari, Ramautar 
Singh took steps to have a Receiver appoint¬ 
ed in the suit on the allegations of mis- 
management and waste on the part of Gopal 
Bux Rai. This application was dismissed 
and it said that Ram Kripal Singh the 
manager of Ramautar Singh bad gone to 
Patna to file a miscellaneous appeal against 
that decision. There was a s. 107, Criminal 
P. C. proceeding sometime in 1943 at the 
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instance of Jtamautar Singh against Gopal 
Bux Bai’s party with reference to dispute 
about the hakaslit and zirat lands within 
the tenure of the Kajmata. The application, 
however, was dismissed and the proceedings 
ended by a refusal on the part of the 
Magistrate to bind the members of Gopal 
Bux Rai’s party. It is said, however, that 
cither in June or July 1944 Ramautar’s party 
had begun to cultivate the bakhast and zirat 
lands and this was opposed by Jugeshwar 
Bux Rai’s faction. I should state here that 
in June 1944 the Rajmata gave a lease of 
village Nawa and another village at a rental 
of Rs. 1400 to Mt. Bedbati Debi wife of 
Ramautar. There was a s. 144-proceeding 
with reference to the bakasht and zirat 
lands, but it went against the lessees who 
were prohibited from cultivating the 
bakasht and zirat lands. It is asserted, 
however, on behalf of the prosecution that 
for the time being Ramautar Singh decided 
to give up cultivation of the bakasht and 
zirat lands and to abide by the order 
made under s. 144, Criminal P.O. It would 
appear that in November 1944 Ramautar 
Singh actually deposited a sum of Bs. 1200 
under s. 83, T. P. Act, in order that Tuti 
Babu may be compelled to withdraw this 
sum of money and redeem the rehan which 
Tuti Babu claimed he had over the 
lands in question. It will be seen, therefore, 
that the Rajmata and Ramautar Singh 
were in very close association in opposing 
the claims of Gopal Bux Rai or his uncle 
Jugeshwar Bux Rai. Ramautar Singh is 
alleged to have extensive business in Assam 
and himself is a resident of Shahabad dis> 
trict. He has some houses in Daltongunj 
and it was not till early in December that 
any attempt was made by him or his ser> 
vants to establish any headquarters in 
village Nawa, the place where Jugeshwar 
Bux Rai has his garh. Whatever the dispute 
may have been with reference to the 
bakasht and zirat lands, the right to 
collect rent, prima facie, would appear 
to be with the Rajmata and her lessee 
Mt. Bedbati Debi and when in October the 
time approached to collect rents with refer¬ 
ence to the bhadai crop, Ramautar’s ser- 
vants seem to have established their head- 
quarters at village Jaipur in the dalan of 
the Jaipur Babus, namely, Rajkishore Bux 
Rai and his family. There would appear, 
however, to have been opposition on behalf 
of Gopal Bux Rai to Ram Kripal Singh 
the manager of Ramautar Singh collecting 
rents from tenants for it appears that 


Dharamjit Eahar a servant of Mt. Bedbati 
filed a complaint on 80th October 1944 with 
reference to an occurrence on the 28th of 
that month. According to Dharamjit Eahar 
he went to village Nawa to make collection 
of rent from tenants when the servants of 
Gopal Bux Rai forbade him from doing so 
and on his saying that they should speak 
to the manager, he was caught hold of and 
taken to the garh where he was wrongfully 
confined and assaulted and ultimately made 
to spit and lick up his spit. Whatever the 
merits of this complaint may be there is 
certainly an assertion by Dharamjit Eahar 
that Gopal Bux Rai's servants were pro¬ 
hibiting him from collecting rents in village 
Nawa. As to Dharamjit Eahar it may be 
stated that he belongs to the family of 
Bissesswar Eahar father of Bhrigu Eahar 
and it is apparent from the record that 
Dharamjit and Bhrigu are unfriendly to 
Gopal Bux Rai and his family. It is also 
in the house of Bissesswar Eahar that ulti¬ 
mately Ramautar Singh established bis 
manager Ram Kripal Singh, bis tahshildar 
Rajnarain Singh and some ten peons. I have 
already mentioned the name of Rajkishore 
Bux Rai. He appears to be an agnate of 
Gopal Bux Rai, but the record indicates 
that he is unfriendly to Gopal Bux and his 
family. Details of the various proceedings 
and cases in connection with these various 
personalities that I have so far referred to 
will be given in due course; but it is impor- 
tant to remember that Ramautar Singh by 
virtue of his marriage to Mt. Sham Sundari 
Eumari and the lease of village Nawa in • 
the name of his first wife Mt. Bedbati Debi 
has virtually become the individual who is 
putting up resistance to Gopal Bux and his 
uncle Jugeshwar Bux. In the dispute be¬ 
tween them, it would appear, that Dharamjit 
and Bhrigu Eahar have been siding with 
Ramautar Singh. It would also appear 
that Rajkishore Bux Rai was giving assis¬ 
tance to Ramautar Singh by allowing bis 
dalan to be used as the headquarters of 
Ram Kripal Singh the manager, from 
where attempts were being made to realize 
rents from the tenants of Nawa. Rajkishore 
Bux also has a mulazim by the name of 
Jagarnath Singh. It is this man who accom¬ 
panied Rajnarain Singh to the police sta¬ 
tion when the first information was lodged. 

[4] The details of the circumstances di^ 
closing unfriendly relations between 
kishore Bux and the family of Gopal Bux 
Rai may be shortly stated. In the first 
place, the fact that he gave acoommo 
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dation to Bamautar’s servants in hia 
dalan at Jaipur when the dispute between 
Bamautar Singh and Gopal Buz Bai’s 
family was on must have been the result 
of some ill-feeling on the part of Bajkishore 
Buz against Gopal Buz Bai and bis family. 
This act of Bajkishore must have been inter¬ 
preted by Gopal Buz Bai and Jugesbwar 
Buz Bai as nothing short of encouragement 
to Bamautar Singh to collect rents from 
village Nawa. In the month of December 
there was a theft in the house of .Bajkishore 
Buz at Jaipur and Jagarnath Singh alleged 
in the first information report, against 
unknown persons, that he suspected the 
servants of Jugesbwar Buz Bai, namely, 
Bircha Singh, Dhundh Kahar, Nagar Kahar, 
Baisakhia and others. Jaipur is about a 
mile from village Nawa. It appears that 
there are hats held in both the villages. At 
Nawa they are held on Tue^ays and at 
Jaipur on Saturdays. In either October or 
November Gopal Buz Bai’s party, however, 
began to start a market on Saturdays also 
and it would appear that an application on 
behalf of the Jaipur Babus under s. 144, Cri- 
minal P. C., was made but dropped. These 
incidents clearly indicate, to my mind, that 
for some reason or another Bajkishore was 
hostile to Gopal Buz and his uncle Juge- 
shwar Buz Bai, and was helping Bamautar 
against them. 

[6] I have referred to the complaint filed 
by Dharamjit Kahar on doth October, namely, 
£z. 4. Dharamjit had named Inderdeo Singh, 
Birchha Singh, Kirta Singh and Balkesh 
Singh as accused in that case and his wit- 
nesses were Bam Kripal Singh, Bhrigu 
Kahar and others. Bhrigu Kahar nephew of * 
Dharamjit Kahar filed a complaint on 2 eth 
November 1944, Ex. 17, regarding assault 
upon him and the taking away of his paddy. 
He accused Jugesbwar Buz Bai, Muhammad 
Hussain, Bamju Mian, Inderdeo Singh, Bir- 
ohha Singh, Farahat Hussain, Bambirich 
Singh, Lalji, Bambadan Singh and some 
40 other persons as being responsible for the 
theft of his paddy and assault and riot. In 
this he named as one of his witnesses Pokhan 
Sab, a prosecution witness in the present 
trial, said to he a peon of Bamautar Singh. 
In December 1944, Bhrigu Kahar filed a petU 
tion Exhibit 16 against Jugesbwar Buz and 
. several others. In this petition be sets out a 
number of matters on which he relies show- 
ing how helpless be was and how determined 
Jugesbwar Buz Bai was in acting in a high¬ 
handed manner towards him and he prays 
that the persona named may be called upon 
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to execute a bond for keeping the peace. 

I think it is clear from these exhibits that 
Dharamjit and Bhrigu were certainly hostile 
to Jugesbwar Buz Bai and that at least 
Ram Kripal and Pokhan were witnesses for 
them against Jugesbwar Bux Bai and bis 
men. 

[6] On 6th December 1944, Ram Kripal 
filed an application under S. 107, Criminal 
P. C., against Jugesbw’ar Bux Rai, his two 
sons Megba Bux Rai and Tipu Bux Bai, 
Balkesh Singh, Birchha Singh, Kirta Singh 
and Inderdeo Singh. It is quite beside the 
point for the purposes of this case to deter- 
mine as to whether the various allegations 
made in these various complaints and peti¬ 
tions were true or not. It is patent, however, 
that the conduct of the complainants in these 
various cases indicates existence of enmity 
with the persons complained against. 

[ 7 ] I have already indicated that the 
headquarters of Bamautar Singh was in the 
dalan of the Jaipur Babus at Jaipur and 
that at that time the strength of Hamautar’s 
servants according to the evidence was not 
much more than five. Indeed the learned 
Judicial Commissioner refers to a petition 
of Ram Kripal Singh himself of 5th Decem¬ 
ber where he speaks of having only five 
peons with him. In early December, date 
unknown, Bamautar’a manager Ram Kripal 
Singh transferred his headquarters to the 
house of Bissesswar Kahar in village Nawa 
and the strength of the peons of his master 
more than doubled itself. It is also clear 
from the evidence that most of these peons 
stationed at Nawa were men imported from 
other villages and some of them from other 
districts. The rapid strengthening of the num¬ 
ber of peons employed by Kam Kripal when 
living in Nawa in the house of Bissesswar • 
Kahar may have been either due to an ap. 
prehension that bis presence in Nawa may 
be dangerous and that he should be prepared 
to defend himself or it may have been for 
the purjMse of making collection of rents by 
means of force or it may have been that 
having advanced into Nawa itself Bamautar 
Singh may have still bad an eye on the 
bakasht and zirat lands which be appar. 
ently seems to have given up so meekly so 
far as the criminal Courts are concerned. 
Whatever the reason, it is a remarkable cir¬ 
cumstance that the strength of Ramautar’s 
servants in village Nawa had more than 
doubled itself within a very short time and 
we cannot altogether overlook the allegation 
of Dharamjit Kahar in his complaint of 30th 
October 1944 while Bamautar’a headquarters 
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were still at Jaipur that the servants of 
Gopal Bus Rai were prohibiting them from 
collecting rents from tenants of Nawa. 

[8] I have given these various details in 
order to present the background and the at¬ 
mosphere prevailing in the locality at the 
time when the occurrence took place. No 
one can possibly doubt in this case that an 
occurrence of a very serious nature took 
place in village Nawa and that in course of 
it two men were brutally murdered without 
any excuse or justification whatever. The 
circumstances found by the police, namely, 
blood in the dhaha and the marks on the 
walls and the two dead bodies either in the 
dhaha or just outside it convince me that 
the place of occurrence was undoubtedly the 
house of Bissesswar and if I have understood 
the submissions of the learned counsel for 
the appellants, 1 do not.think be ever ques¬ 
tioned that. 1 have also examined the cir- 
Gumstances to find out for myself as to 
whether the occurrence which took place at 
night after midnight of 27th December and 
the early hours of 28th December could pos¬ 
sibly have been an attack by dacoits and 
unknown people and that the enemies of 
Jugesbwar Bux Rai took the opportunity to 
convert what was a dacoity into a determin¬ 
ed attack to drive Ramautar’a men from 
village Nawa. There is, to my mind, nothing 
on the record to show that there was any¬ 
thing worth attacking or taking away so far 
as the dacoits were concerned. There is also 
nothing on the record to indicate that any 
one other than Jugeshwar and his party is 
on hostile terms with Ramautar and his 
party and it would seem to me that in all 
likelihood the attack on Bissesswai’s house 
was by persons who were interested in 
Jugeshwar. Indeed the most important ques¬ 
tion to be determined in this appeal is the 
question of identification. While determining 
as to how far the witnesses are to be relied, 
I think one cannot keep out of mind having 
regard to the enmity which existed in this 
case, the possibility of witnesses naming 
obvious names as persons who had taken 
part in the occurrence. (After considering 
the evidence and coming to the conclusion 
that it was unsafe to rely upon the evidence 
of identifying witnesses and the test identi¬ 
fication parade his Lordship proceeded.) 

[9] Having given the case my serious 
consideration and giving full weight to the 
arguments made on behalf of the prosecu¬ 
tion, I feel that I must decline to uphold 
the convictions and 1 would accordingly 
allow the appeal, set aside the convictions 
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and sentences passed on the appellants and 
discharge the reference. 

[ 10 ] Before I close this judgment I would 
like to say a few words on the procedure 
adopted by the defence in filing some docu¬ 
ments along with the written statement. 
Section 256 ( 2 ), Criminal P. C., states that 
if the accused puts in any written statement 
the Magistrate shall file it with the record. 

I do think that when a written statement is, 
put in on behalf of the defence a Court 
should give due consideration to it, hut it 
does not necessarily follow that everything 
stated therein is necessarily legal evidence, 
and where documents which require to be 
specifically proved before they can be takem 
into evidence are filed along with such a 
written statement the danger is that muchl 
of what may otherwise be inadmissible is 
necessarily brought to the notice of the OoorL 
In this particular case, however, it has not 
made any difference to the result whether it 
ended in the manner before the learned 
Judicial Commissioner or in this Court. In¬ 
deed learned counsel for the appellants 
scarcely made any reference to those docu¬ 
ments. My attention was drawn to a case 
reported in A.LR. 1928 Mad. 1136* where ac¬ 
tually a conviction was set aside and a re¬ 
trial ordered where the Court bad declined 
to consider documents filed along with the 
written statement as they had not been 
exhibited in the case and remained unproved 
and with great respect to the learned Judge 
I do not think that one could go as far as 
he did in setting aside a conviction merely 
on the ground that the documents filed along 
with the written statement bad not been 
considered. There may be circumstances 
where the documents are put in which re¬ 
quire no formal proof or documents which 
may be admitted by both aides in which 
case the Court may be justified in referring 
to them ; but documents which are undoub¬ 
tedly inadmissible until formally proved 
need not, in my judgment, be considered by 
a Court whether filed with a written state¬ 
ment or otherwise unless duly proved. 

[ 11 ] Beevor J. —I agree that this appew 

should be allowed and the convictions and 
sentences set aside and the reference d^ 
charged. I have no doubt that on the night 
of occurrence an attack was made by a n^* 
her of men on behalf of Jugeshwar ‘ 

alias Tuti Babu against the house in which 
Rajnarain Singh and Bam Ekbal Sin^were 
sleeping. The fact that no serions attempt 

1. (*28) 15 A.I.R. 1928 Mad; 1135 :112 I- C. 465, 
Muhazninad SaliA Rowth^ 
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seems to have been made to break open the 
door of the room in which they were sleeping, 
and the fact that the two peons, who were 
the stoniest and strongest, were killed re- 
ceiving a number of incised wounds while 
the remaining peons escaped with compara¬ 
tively minor injuries, including not more 
than one incised wound, suggests to my 
mind that the primary object of the attack 
was not to kill, or even to cause serious in¬ 
jury to any person, but to produce a demons¬ 
tration, and cause the representatives of 
Bam Eripal Singh such a fright that they 
would abandon all intention of living longer 
in this village. It seems to my mind proba¬ 
ble that the two peons who met their death 
put up a somewhat unexpected resistance, 
and it was only then that sharp weapons 
were brought into action. 

[12] The mere fact, however, that serious 
riot occurred in Which two men were killed 
does not justify the conviction of any per¬ 
son. In this case I agree with my learned 
brother that the evidence on record is not 
of a character which could establish beyond 
reasonable doubt that any one of the ap¬ 
pellants took part in that occurrence. If 
Bajnarain Singh could be regarded as an 
honest witness I should hesitate long before 
bolding that what he claimed to have seen 
either through the slit in the door or from 
the top of the roof was physically impossible. 
I doubt whether much advantage would 
have accrued from a careful measurement 
of the slit in the door by the Inspector. In 
my experience arguments drawn from such 
measurements to the possibility of seeing or 
recognising persons or objects in any given 
position outside usually prove fallacious. It 
would, I think, perhaps have been more 
useful had the Inspector made a careful 
note and stated in evidence bow far and in 
what direction it was ixMsible to see through 
that slit in the door. I would also not like 
to lay down any general rule as to the possi. 
bility of any man recognising some person 
at night by bis voice. But in the present 
case I cannot regard Bajnarain Singh as an 
honest witness at all. In my opinion the 
whole of his evidence, when taken in con- 
junction with the evidence of other witnesses 
and the surrounding circumstances, shows 
that from the time of the occurrence to the 
time be lodged the first Information report 
at the police station at noon on the day 
following the occurrence he was making no 
genuine attempt to ensure that those who 
really taken part in the occurrence 
were brought quickly and effectively to jus- 


tico. In my opinion his whole conduct shows 
that he was leaving the door open as wide 
as possible for later manipulation of the 
evidence, wiih a view to securing freedom 
of action for any witnesses who sought to 
implicate any persons whom it was thought 
desirable, irrespective of the truth of such 
accusations. 

[is] The conduct of Ram Ekbal Singh 
also appears to me to call for condemna¬ 
tion. He was the cousin of Ram Kripal 
Singh, the manager, who was away on the 
night of occurrence, and even if his story 
that Raj Narain Singh told him nothing 
that night about the identity of the attac¬ 
kers is true, I think it is quite clear that be 
was making no attempt to see that justice 
followed the crime which had been com¬ 
mitted but was disassociating himself from 
all responsibility in that connection. Such 
witnesses as Bhrigu Ram and the peons can 
hardly be expected to make a stand for 
truth if men like Raj Narain Singh and 
Ram Ekbal Singh, who are their superiors 
in education and social status, if not in 
moral worth, were setting a bad example. 
In my opinion it is largely owing to the 
dishonest and tricky conduct of Rajuarain 
Singh and Ham Ekbal Singh that it has 
been impossible to secure justice against the 
murderers of Maheshwar Dubey and Das- 
rath Singh, and I wish I could believe that 
they are capable of recognising even par¬ 
tially the extent of the shame which attaches 
to them for such conduct. 

[14] As regards the documents which were 
filed with the written statements in this case, 
I should like to add a few words. Such 
documents were filed with more than one 
written statement, but I will confine myself 
to the written statement filed on behalf of 
Jugeshwar Bux Rai alias Tuti Babu and two 
others. In para. 6 of that written statement 
it is stated : 

[15] "That Biseswar, Dbaramjit and Bhirgu 
have been bostiie to Ibese accused as Jagdisb 
Eabar tbeir relative sold bis share of the aoces- 
tral lands to Dbundh Eabar and the latter sold 
the same to the daugbter-in-law of accused 1 
(Tati Babu) who took possession of the land. 
Bbirgu and others bave been bringing false cases 
against these accused and their servants due to 
enmity. The two sale deeds are attached with this 
petition as a part of written statement for refer¬ 
ence.” 

[16] The two documents filed with this 
written statement consist of two registered 
documents, one purporting to be a sale deed 
by one Jagdisb Bam in favour of Dhundh 
Bam dated 28rd May 1941 and the other 
purporting to be a sale deed by Dhundh 
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Earn to Sm. Muodrauatb Kuer dated 
18 th January 1944. Now, it seems to me 
clear that these documents could, in no cir. 
cumstances, whatsoever be treated as any 
part of any statement of any of these ac¬ 
cused whether written or otherwise. The 
documents are statements of the persons 
who executed them, if of any body. The 
only relevance of such documents in the 
present case would be to establish the truth 
of the statements made in para. 5 of the 
written statement to which I have just re¬ 
ferred. That is the function of evidence. 

[ 17 ] Under s. 3 , Evidence Act, “evi¬ 
dence” means and includes (l) all state, 
ments which the Court permits or requires 
to be made before it by witnesses in rela¬ 
tion to matters of fact under enquiry; such 
statements are called oral evidence, and (2) 
all documents produced for the inspection 
of the Court; such documents are called 
documentary evidence. A written statement 
hied on behalf of an accused is not a state, 
ment made by a witness nor I think can it 
be treated as a document produced for the 
inspection of the Court. Under S. 61, Evi¬ 
dence Act, the contents of documents may 
be proved either by primary or secondary 
evidence and under S. 62 primary evidence 
means documents themselves produced for 
the inspection of the Court. Section 67 , 
however, requires that if a document is al- 
leged to have been signed or to have been 
written wholly or in part by any person the 
signature or handwriting of so much of the 
document as is alleged to be in that per¬ 
son's handwriting must be proved to be in 
his handwriting. The two sale deeds now in 
question were alleged to be signed or exe¬ 
cuted by Jagdish Earn and Dhundh Earn 
respectively and, therefore, before those 
documents could be taken in evidence it 
was necessary to prove their execution by 
those persona. There was no evidence to 
prove such execution. I do not think it is 
necessary to decide whether in any circum¬ 
stances it is possible to regard the state, 
xnents of an accused in his written statement 
as proving the handwriting or the signature 
of any document tendered in evidence for 
the defence. I think it is sufficient to note 
that in my opinion it would be only in ex. 
ceptional circumstances that the Court 
would be justided in adopting such a course; 
because ordinarily evidence would be avail- 
jable to prove such signature or execution, 
and the statement of the accused, even 
though the Court may consider it, is not 
strictly evidence, and it would be open to 
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the Court, if the defence failed to produce 
the evidence which was available to prove 
execution of such documents, to draw the 
presumption that such evidence, if produced, 
would have been unfavourable to the de* 
fence. 

[ 18 ] As regards the decision of Deva- 
doss J.'of the Madras High Court reported 
in A. I. B. 1928 Mad. 1136,* it is unfortunate 
that the judgment reported is very brief so 
that it does not show what were the facts in 
issue in that case. It is, therefore, impos¬ 
sible to know from the report how the docu¬ 
ments which were filed with the written 
statement in that case would have been re- 
levant. There were four documents. One of 
them was a telegram which purported to 
have been sent by accused 1 to accused 2 
on ist April 1926; another is a receipt for 
12 annas for the cost of the telegram; the 
third was a post.card said to have been 
written by accused 2 to accused 1 in reply 
to the telegram on 1st April 1926 from 
Madura; and the fourth was a railway 
ticket from Egmore to Madura, dated 4th 
April 1926. Items 2 and 4 would appear to 
have been documents which required no 
evidence to prove them, and even document 
No. 1 might perhaps have been admisrible 
for a limited purpose without proof though 
S. 86, Evidence Act, would prohibit the 
Court from drawing any presumption as to 
the person by whom that telegram was 
sent. I think that there is a certain confu- 
sion in the use of the word “consider” in 
the judgment of Devadoss J. where he says: 
“The Court is bound to consider the docu¬ 
ment along with his statement.” In one 
sense the Court is bound to consider any 
document which is tendered before the 
Court for the purpose of being admitted in 
evidence, but that is a different thing from 
considering it as evidence. If that distinc¬ 
tion is kept in mind I think it will be 
clear that documents should notice tendered 
with the written statement, but should be 
tendered separately for admission in evi-j 
dence and it will then be open to the Co^ 
to decide whether such documents requim 
proof before they can be admitted in evi¬ 
dence, but the Court should not accept other 
documents as part of the written statement. 

[19] I notice that S..256 ( 2 ), Criminal 
P. C., which directs that if the accused puts 
in any written statement the Magistrate 
shall file it with the record, appears in tiic 
chapter relating to 'the trial of warrant 
cases, hat I have no doubt that this provi¬ 
sion is actually applicable in sessions cases. 
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AS such written statements have always 
been admitted so far as I know. But I 
notice that 8. 292, which appears in the 
chapter dealing with proceedings in trials 
before High Coarts and the Courts of Ses¬ 
sion, lays down that the prosecutor shall be 
entitled to reply in certain cases including 
*'(c) with the permission of the Court when 
any document which does not need to be 
proved is produced by any accused person 
after be enters in bis defence.” This, 1 think, 
clearly shows that documents which do re¬ 
quire proof are not to be admitted until 
they have been proved, that is to say, nor. 
mally proved by evidence. 

[ 20 ] Although I have stated that in my 
opinion, it is quite improper for any Magis- 
trate or Sessions Judge to admit extraneous 
documents as part of the accused’s written 
statement, I do not intend to lay down any 
rules as to when he is justified in accepting 
documents in evidence for the defence with 
or without separate evidence to prove them. 

g.m./d.h. Appeal allowed. 

[Case No. 127.] 

A. 1. R. (33) 1946 Patna 381 
Das and Pande JJ. 

Nam Bahu and others — Petitioners 

V. 

Emperor. 

Criminal Bevn. No. 1103 of 1945, Decided on 
12tb December 1945, from order of Judicial Com* 
miseioner, Cbota Nagpur, D/- 8tb June 1946. 

(a) Penal Code (1860), S. 141, cl. (2)—Group 
of processionists defying order under S. 30, 
Police Act constitutes unlawful assembly 
within cl. (2). 

The organiser of a procession bad obtained a 
license under S. 30, Police Act, which preecribod 
the route and limit up to which the procession 
had been allowed to proceed. In spite of the dircc* 
lions issued by the Magistrate and police not to 
do so, a group of the prooeSBiooists, after previous 
oonsultatioD, apparently resolved to disobey the 
orders and in defiance thereof made a determined 
effort to break through the police cordon: 

Seld (Per Pandey J., Das J. doubting) that the 
group constituted an unlawful assembly under 
cl. (2) of S. 141 though not under ol. (8). The order 
Issued by the police was the execution of law 
which was enacted in B. 80, Police Act and 
resUtanee to the conditions laid down in the 
order issued under the law amounted to resistance 
to the execution of the law. The case was there¬ 
fore clearly covered by cl« (2) of 8. 141. 

[P 888 O 1] 

(b) Penal Code (1860), 8. 141, cl. (3) _ 
Licence Issued under 8. 30, Police Act — 
Assembly defying conditions of licence—Ch (3) 
4oes not apply. 

A group of prooesslonists who violate the terms 
of a lioenoe issued under S. 80, PoUoe Act, 
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does not constitute an assembly with a common 
object to commit an ofience as the maximum 
punishment under S. 32, Police Act for violating 
the terms is a fine of Bs. 200 only. Section 141, 
ol. (3), therefore, does not apply to such a case. 

[P 382 0 2] 

(c) Penal Code (1860), S. 141,els. (4) and (5)— 
Licence for procession prescribing route 
and limit — Police cordon to enforce order — 
Processionists attempting to break through 
cordon constitute unlawful assembly under 
cl. (4) or (5). 

Per Das J. — Where a licence is issued for 
taking out a procession and the licence prescribes 
a limit and a police cordon is formed at the limit, 
the part of the processtooistd who attempt to break 
through the cordon by force in spite of the orders 
to the contrary constitutes an unlawful assembly 
either under cl. (4) or cl. (5) of S. 141. [P 384 C Ij 

C.P. Sin7ia and T. K. Prasad^iot Petitioners. 

Government Pleader —for the Crown. 

Pande J. — The three petitioners, Ram 
Babu, Bam Singhasan Prasad and Girdbari 
Mistry have been convicted under S. 147, 
Penal Code, the first two petitioners have 
been sentenced to rigorous imprisonment for 
eighteen months each and the third one to 
rigorous imprisonment for ons year. The 
three petitioners have been concerned in a 
riot that is said to have taken place in 
village Bagodar, police station Bagodar in 
the District of Hazaribagh on 2 ad April 1044, 
which w’as the day of Ram Navami Hindu 
festival. Village Bagodar is situated on both 
sides of the Grand Trunk Road lying be¬ 
tween milestones 215 and 21 G. The Grand 
Trunk Road runs east to west through 
the village. There are about four hundred 
houses of Hindus and one hundred houses 
of Mabomedans. There is a Mababir.asthan 
to the east of the village by the side of the 
Grand Trunk Road. There is a temple de¬ 
dicated to goddess Kali, commonly known as 
Ealimanda, to the west of the Mahabir- 
astban, at a distance of about 150 paces by 
the aide of the Grand Trunk Rood. Further 
west at about 60 paces from tbo Kalimanda 
on the Grand Trunk Road there is a culvert. 
About the culvert there is a big Simal tree. 
A mosque stands about hundred paces w'cst 
of Kalimanda. In front of the Ealimanda 
there is a Siria tree. Further west to the 
mosque is another Mababir.asthan in village 
Manjbladih. 

For some years past, there has been 
communal tension between the Hindus and 
Mabomedans of the locality. In 1944 Ram 
Babu obtained a license from the police for 
taking out Ram Navami procession on 2 nd 
April 1944. The license specified the hours 
for the procession and further directed that 
the processionists could go from Mababir. 
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asthan in mouza Bagodar to Kalimanda 
within the same mouza. The authorities 
had taken precautionary measures against 
any trouble that might possibly arise on 
account of prevailing communal feeling in 
the locality. A Magistrate with ten armed 
constables, one Havildar and the Sub-Ins¬ 
pector of Police were posted, to guard 
against any possible attempt of the pro¬ 
cessionists to pass beyond the prescribed 
limit, to avoid any conflict between Hindus 
and Mahomedans. The armed cons¬ 
tables were drawn up in a cordon near 
about the culvert and the Magistrate and 
the Sub-Inspector, Police, of Bagodar were 
also there. When the procession reached 
Kalimanda, the assembly attempted to pro- 
ceed beyond the prescribed limit. While 
they had proceeded onward and approached 
near the culvert they were pushed back 
by the Sub-lnspecfcor under the orders of 
the Magistrate. The processionists retreated, 
some went back to their houses, apparently 
in resentment, taking away the flags, 
some were showing their faces near the 
Kalimandas while some other were discus, 
sing there what to do. After some con¬ 
sultations some members of the assembly 
tried to push beyond the culvert but they 
were again pushed back by the Sub-Inspec- 
tor under the orders of the Magistrate. At 
this stage, it is said, one member of the 
group, Kunj Lai, hit the Sub-Inspector on 
his wrist with a lathi. Kunj Lai was 
arrested immediately. The Sub-Inspector, 
while engaged in pushing back the crowd, 
got mised up in it and a confusion followed 
upon some people pelting brickbats and 
stones lying about the road sides. Apparently 
the Sub-Inspector finding himself in danger, 
or apprehending danger, ran to the house of 
one Haricharan Lohar for safety where 
he concealed himself and bolted the door 
from inside. It is said that some members 
of the mob surrounded the house. One 
constable reported to the Magistrate that 
the Sub-Inspector’s life was in danger. The 
Magistrate deputed four constables with 
the Havildar for the protection of the Sub- 
Inspector with instructions to warn the 
mob to disperse and in case of their refusal 
to disperse the mob by firing, if necessary. 
The Havildar and the constables eventually 
fired on the mob with the result that 
three men died at the spot and two others 
died later in the hospital and several men 
received gunshot injuries. After investiga¬ 
tion forty men were put on trial on various 
charges. The Magistrate convicted twenty 


of them under S. 147, Penal Code and also 
under s. 35S/149, Penal Code and one was 
convicted under s. 32, Police Act, and 
sentenced to a fine of Rs. 30 only. Of the 
twenty men who were sentenced under s. 147 , 
Penal Code, eighteen were sentenced to rigo- 
rous imprisonment for one year each and 
two, namely, Bam Babu and Ram Singha- 
san, to rigorous imprisonment for eighteen 
months each. No separate sentence was 
passed under s. 353, Penal Code or 8 . 353/149, 
Penal Code. On appeal the learned Judi- 
cial Commissioner of Ranchi set aside the 
conviction under S. 353/149, Penal Code 
and affirmed the conviction and sentence 
against four and acquitted the remaining 
sixteen men. Those four men came up in 
revision before this Court against the orders 
of the Courts below. The application of one 
of them was rejected and rule was issued in 
the case of the three petitioners before us. 

The learned advocate for the petitioners 
contended that on the facts found by the 
Courts below the only offence for which the 
petitioners may at best be liable is of viola¬ 
tion of the terms of the license in attempting 
to proceed beyond the prescribed limit for 
which they may be liable to punishment 
under s. 82 , Police Act, which prescribes the 
maximum punishment of fine of Rs. 200 
only; while under s. 141, Penal Code, an 
assembly of five or more persons is desig¬ 
nated as an unlawful assembly, if the 
common object of the persona composing 
that assembly is, among other matters pt^ 
scribed in the section, to commit an "offence." 
Reference is made to 8.40, Penal Code, which 
provides that the word offence in 3. 
refers to acts punishable under the special 
or local law with imprisonment for a term 
of six months or upwards with or without 
fine. It is, therefore, ar^ed that the peti¬ 
tioners merely for violating the terms of the 
license cannot be said in law to be members 
of an unlawful assembly, and, therefow, 
their conviction under s. 147, Penal Code, 
is bad in law. 

It may be conceded that the members 
of the assembly did not constitute an 
lawful assembly” with the common objwt 
to commit an "offence” according to d. (9) 
of S. 141, Penal Code. But there are other 
clauses to the section and on the evidence 
which I shall refer presently, the case seems 
clearly to fall under ol. (a) of the secbon 


is 


hioh r nng thOS : 

“An assembly ol five O' 
fflignated an unlawful assembly if ^. 
ol the persons composing that assemWy la 
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,,, Second—to resist the execation of any law, or 
of any legal process." 

It has been found by the learned Judi¬ 
cial Commissioner that the processionists 
attempted twice to proceed beyond the 
police cordon. In the first attempt they 
were pushed back and they readily obeyed 
the order without any resistance. But after 
some consultations at the Kalimanda, some 
members of the procession made a fresh 
attempt to proceed beyond the cordon, in 
spite of the orders of the competent autho¬ 
rities not to do so, and, therefore, the group 
of men who made the second attempt to 
break through the cordon and had to be 
pushed back a second time, constituted an 
unlawful assembly within the meaning of 
S. 141, Penal Code. The view taken by the 
learned Judicial Commissioner finds support 
from a decision of a Special Bench of this 
Court in 2 Pat. 134^ and a Division Bench 
decision of the Madras High Court in 51 Mad. 
1025.* In those cases a procession had been 
taken out in defiance of orders under S. 31 
(2), Police Act and in spite of warnings to 
desist from doing so, some members of the 
procession persisted in disobeying the orders. 
|In the present case the organiser of the 
procession bad, no doubt, obtained a license 
but they violated the conditions of the license 
which prescribed the route and the limit up. 
to which the procession was permitted to 
proceed, and on being directed by the police 
and the Magistrate not to do so, a group of 
men of the procession, after consultation at 
a meeting, apparently resolved to disobey 
the orders, and in defiance of the order, 
actually made a determined effort to break 
through police cordon. This act of that group 
of the processionists who so acted was clearly 
an overt act amounting to resistance to the 
execution of the law. 

The law is enacted in S. 30, Police • 
Act. The issuing of the order by the police 
is the execution of that law. Resistance to 
the conditions set out in the order issued 
under the law is resistance to the execution 
of the law. Therefore that case is clearly 
governed by cl. ( 2 ) to s. ill, Penal Code. 
In 2 Pat. 184^ the majority view is thus 
expressed: 

"When a notification is iesaed by an ezecative 
authority in ezerciBe|of a power conferred by statute, 
that notification Is as much a part of the law as if 
it had been incorporated in the body of the statuto 
at the time of ita eoaot ment. The command is in 

1. (’28) 10 A. L R. 1923 Pat. 1 : 2 Pat. 134 : 68 

L 0. 946 (8. B.), Emperor v. Abdol Hamid. 

2. (’81) 18 A. 1. B. 1931 Mad. 484:54 Mad. 1025: 

181 1. 0. 844, Pobllo Prosecutor y. Satya Rara* 

yona. 


effect a command by the appropriate legislative 
authority. In the present case if the notification 
was in compliance with S. 30, Police Act, then, in 
my opinion, it was a law and certainly a legal 
process." 

The prosecution case is that the petitioners 
resisted the execution of the law, namely, 
defiant violation of the conditions of the 
license, in spite of definite prohibition by the 
Magistrate and the police posted at the 
cordon to enforce compliance with tbocondi- 
tiODS of the license. These officers were 
there to ensure due execution of the orders 
made under the law as laid down in S. 30, 
Police Act and the determined disobedience 
of their orders was clearly an overt act 
amounting to resistance to the execution of 
the law. In 54 ilad. 1025* their Lordships 
Sir Owen Beasley C. J. and Cornish J. 
observed: 

“If the police order, not to direct a procession 
without a license, is the execution of the law, then 
clearly the direction of the procession, after such 
an order or after the respondents became aware of 
such an order, amounts to resistance of the czccu- 
tioo of the law." 

The above principle applied with equal force 
to disobedience of the orders of competent 
authorities liosted at the spot to enforce 
compliance with the conditions of license 
under s. 30, Police Act. Therefore the group 
of the processionists who attempted to push 
beyond the cordon in defiance of the police 
orders are liable for the offence under 
S. 143, Penal Code. It has further been found 
that one of the members of that group of 
processionists used force in assaulting the 
Sub-Inspector with a lalhi. Therefor© such 
of the members of the procession who were 
in that group are guilty of the offence under 
S. 147, Penal Code. 

There remains the question whether the 
three petitioners were in that group. (Ilis 
Lordship then discussed the evidence and 
came to the conclusion that only the peti¬ 
tioner Ram Babu was in the group while 
the ptber two were not and proceeded further.) 
Therefore the conviction of these two peti- 
tioners must be set aside and the conviction 
of Ram Babu must bo affirmed. * 

The learned advocate submitted that the 
sentence of eighteen months’ rigorous impri- 
Bonment is too severe and it should bo reduced 
to the period already undergone which it is 
stated has been about six months. But Ram 
Babu was the leader of the processionists 
and it was at bis exhortation that some of 
the members of the procession made a second 
attempt to push beyond the police cordon. 
The force used by the unlawful assembly 
was, however, very slight. Having regard 
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to these circumstances 1 consider that a 
sentence of rigorous imprisonment for one 
year is quite adequate to meet the ends of 
justice. The sentence is reduced accordingly. 
With this modification in the sentence Bam 
Babu’s petition is dismissed. 

I would allow the petitions of Girdhari 
Mistry and Ram Singbasan Prasad, set 
aside the convictions and sentences passed 
against them and direct that they be set at 
liberty. 

Das J. — I agree; but I would like to 
add that I have some doubt if cl, ( 2 ) 
of s. 141, Penal Code would apply in the 
present case. Both 2 Pat. 134* and 54 Mad. 
1025* were cases in which a procession was 
taken otit in defiance of a notice under 3.30, 
Police Act, prohibiting any processions etc., 
and in spite of warnings to desist from doing 
so. The ratio decidendi was that a notifica. 
tion issued by an executive authority in 
exercise of a power conferred by statute is as 
much a part of the law as if it had been 
incorporated within the body of the statute 
at the time of its enactment. The present 
case is not a case of taking out a procession 
in defiance of a notice under S. 80, Police Act. 

I am, however, satisfied on the facts of 
this case that that part of the procession 
which tried to break through the police 
cordon by force in spite of orders to the 
contrary, constituted an unlawful assembly 
either under the fourth or fifth clause of 
S. 141, Penal Code. 

G.B.S./d.h. Order aceordingly. 


[Case No. 128.] 

A. I. R. (33) 1946 Patna 384 

Shearer J. 


Srikishun Jhunjhunwalla — Petitioner 


V. 


Emperor. 

Criminal Revn. No. 21 of 1946, Decided on 
27th February 1946, from order of Addl. Sessions 
Judge, Satan, D/*27th September 1945. 


(a) Evidence Act (1872), S. 33—Applicability 
%— Witness dying before cross-examination—. 
Degree of weight to be attached to his evi¬ 
dence depends on circumstances. 


Where a witness dies after exsmination-in-chief 
and before cross-examination, his evidence is 
admissible but the degree of weight to be attached 
to it depends on the circumstances of the 
case. Section 33 does not apply in such a case ; 
(■44) 31 A. I. R, 1944 All. 188 and (’36) 23 
A. I. R. 1936 Pat. 34, Bel. on; (’28) 16 A. I. R. 
1928 All. 140, Bisling. [P 385 C 1] 

(b) Evidence Act (1872), S. 33_Death of wit¬ 
ness after^ examination-in’chief but before 
cro$s-examin^tion—Proof of, whether neces¬ 
sary. 


When a witness is ezamined-in-ohiet but on the 
day fixed for his cross-examination the Court is 
informed that he is dead it is not iacumbeut xmon 
the Court to require the proof of the death of fte 
witness in the absence of any suggestion by the 
other patty that he is not in fact dead but for some 
reason or the other is keeping out of the way. 

[P 384 C 2] 

Jaleshwar Prasad and Balaram E. SinJia — 

for Petitioner. 

The Standing Counsel — for the Crown. 

Order.—The petitioner, Srikishun Jhon. 
jhunwalla, has been convicted under R. 81 
(4), Defence of India Rules and has been 
sentenced to pay a fine of Rs. lOOO, or, in 
default, to undergo rigorous imprisonment 
for six weeks. The petitioner is a wholesale 
dealer in sugar at Gopalganj.and the charge 
against him was that he had contravened a 
condition of his licence by selling five hags 
of sugar to one Sheodhan Sah. Apparently, 
in the month previous to that in which the 
sale took place, the petitioner had been 
authorised by the Suh-divisi'onal Officer to 
sell six bags of sugar to this Sheodhan Sah. 
He had, however, been unable for some 
reason or other to supply, or, at any rate, 
bad not supplied, him with more than two 
bags. It was apparently conceded in the 
Courts below that the petitioner would have 
been justified in supplying Sheodhan Sah 
with four bags but was not justified in 
supplying him with five bags. Sheodhan 
Sah did not take delivery of the bags of 
sugar himself but sent his servant, one 
Bamdas, to take delivery. In the morning 
after Bamdas took delivery, a Sub-Inspector 
of excise for some reason or other suspected 
him and seized the bags of sugar. He also 
seized a receipt which Bamdas said the 
petitioner had given him when he paid him 
the money and took delivery of the bags. 
Bamdas was examined-in-cbief, but on the 
day on which he was to attend for cross- 
examination, the trying Magistrate was 
informed that he was dead. Mr. Jaleshwar 
Prasad for the petitioner has complained 
that the learned trying Magistrate should 
have called on the prosecution to adduce 
evidence to show that Bamdas was in fact 
dead. If it had been suggested by the de¬ 
fence that he was not dead but for some 
reason or other was keeping out of the 
way, the learned trying Magistrate would 
clearly have been under an obligation to do 
so. No such suggestion appears, however, to 
have been made, and, as a matter of law, 
it was not, I think incumbent on the learned 
trying Magistrate to insist on evidence *of 
this kind being produced. 
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[ 2 ] Mr. Jaleahwar Prasad then contended 
that the evidence of Bamdas should have 
been wholly excluded, and for this conten¬ 
tion he relied on the decision in 60 ALL. 113.^ 
That, however, was a case in which a woman 
was examined on commission in a civil suit 
and at a later stage of the trial it was 
sought to put in that evidence. The decision 
has been distinguished and explained in a 
later decision of the same Iffigh Court : 
/a. I. B. I9ii ALL. 188.^ As pointed out there, 
S. 38, Evidence Act. does not apply in this 
case. In A. I. R. 1914 ALL. 188^ it was 
decided that when a witness died after he 
had been examined-in-chief and before his 
crosaexamination had been concluded, bis 
Avidence was admissible, but the degree of 
weight to be attached to it depended on the 
circumstances of the case. Howland, J. of 
this Court, in A. i. r. 1936 Pat. 34,^ in which 
he reviewed a number of authorities, was of 
the same opinion. Even, however, if the evi- 
dence of Hamdas is excluded, there is other 
evidence sufficient to support the conviction. 
Bamdas employed one Shaikh Boharan to 
carry the bags of sugar on his bullock cart 
to the premises of Sheodhan Sab. This man 
said that five bags of sugar bad been made 
over to him at the godown, that the peti¬ 
tioner bad been present there and that he 
bad seen the petitioner give Bamdas a 
receipt. As I have already said, there were 
five bags of sugar on the cart when the sub¬ 
inspector of excise stopped it and Bamdas 
was in possession of the receipt which was 
produced at the trial. This receipt has 
obviously been taken from a receipt-book 
specially printed for the petitioner. No 
doubt, the petitioner produced a counterfoil 
purporting to show that he had sold four 
bags of sugar and not five to Bamdas. It 
is, however, quite clear, on the evidence, 
that he did in fact sell five bags of sugar 
to Bamdas and gave him a receipt; and if 
the counterfoil which he produced purports 
to show that be sold only four bags, the 
oonolusion to be drawn is that he was main- 
taining two books of receipts, giving bis 
customer a receipt from the one book and 
making a false entry in the counterfoil of 
the other. Lastly, Mr. Jaleahwar Prasad, 
for the petitioner, contended that there was 
no evidence to show that the order permit- 


1. p28) 16 A. I. B. 1928 All. 140 : 60 All. 113 : 
107 I. C. 243. Narsing Das t. Gokul Prasad. 

2. (*44) 81 A. I. R. 1944 All. 188 : I. L. R. 1944 
.All. 941, Ahmad All v. Joti Prasad. 

086) 23 A. I. B. 1936 Pat. 34 : 160 I. C. 446. 
Mk Horil Kaer v. Bajab All. 
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ting the petitioner to sell a certain number 
of bags of sugar to Sheodhan Sah was made 
by the Sub-Divisional Officer, who, Mr. 
Jaleshwar Prasad says, was the licensing 
authority. 

[3] Mr. Jaleshwar Prasad points out that 
the list which was produced by the prosecu¬ 
tion was signed by the Supply Officer, 
Gopalgan], and not by the Sub-Divisional 
Officer. It was not suggested to the clerk 
who produced this list that the allocation of 
bags of sugar among retailers had not been 
made or at least approved by the Sub- 
Divisional Officer. Moreover, it is clear from 
this man’s evidence that retailers cannot 
obtain sugar from a wholesale dealer with- 
out the permission of the Sub Divisional 
Officer. In other words, the petitioner’s only 
justification for supplying any bags of sugar 
at all to Sheodhan Sab was this order which 
may have been issued under the signature 
of the Supply Officer but which must, if it 
was a valid order at all and entitled him to 
supply any sugar, be assumed to be, as I 
have no doubt it w’as, an order made or 
approved by the Sub. Divisional Officer. In 
my judgment, there is no merit in this 
application and it must be dismissed. 

O.M./D.n. Petition dismissed. 


[Case No. 129.] 

A. I. R. (33) 1946 Patna 385 

Manohar Ball and Das JJ. 

Suraj Narain Prasad—Appellant 

V. 

Jamil Ahmad and another — 

Respondents. 

Second Appeal No. 104 of 1945, Deci<led on 10th 
October 194.5, from order of District .Judge, 
Patna, D/- 7th March 1945. 

(a) Defence of India Act (1939), S. 14 —Bihar 
House Rent Control Order, 1942, Ss. 13 and 14 

_Jurisdiction oi Civil Court to pass decree for 

ejectment is not taken away. 

There is no provision in any of the sections of 
the Dibar House Rent Control Order, 1942, which 
takes away the jurisdiction of the Civil Courts. 
The only jurisdiction token away is that the order 
of the Controller when made shall be final and 
shall not be questioned in any Court. The Bihar 
House Rent Control Order does not create an in¬ 
dependent or a new obligation so that it can bo 
held that it provide.s an exclusive Code for the 
determination of that obligation. It provides mere¬ 
ly an alternative remedy which any party can 
avail himself of. If the party avails himself of that 
alternative remedy then and then alone the order 
of the Controller is final, subject to investigation 
by Civil Courts. Hence it cannot be said that the 
effect of 8. 14, Defence of India Act, is to take 
away the jurisdiction of the Civil Conrt to pass 
decree for ejectment. [P 387 C 1 ; P 388 C 1] 
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(b) Jurisdiction—Civil — Bxcluston of juris¬ 
diction oi Civil Courts must be explicitly 
expressed or clearly implied. 

The exclusion of the jurisdiction of the Civil 
Courts is not to be readily inferred but such 
exclusion must either be explicitly expressed or 
clearly implied and even if jurisdiction is so exclud¬ 
ed, the Civil Courts have jurisdiction to examine 
into cases where the provisions of an Act have not 
been complied with or the statutory tribunal has 
not acted in conformity with the fundamental 
principles of judicial procedure : (’40) 27 A. I. R. 
1940 1’. C. 105, Bel. on. [P 387 C 1] 

(c) Execution—Executing Court, powers of 
— Jurisdiction of Civil Court not questioned, 
by anybody — Whether executing Court can 
declare decree invalid. 

There is a well-recognised distinction between 
inherent want of jurisdiction in a Court and want 
of jurisdiction on grounds which require determina¬ 
tion by the Court itself : (’33) 20 A.I.R. 1933 Pat. 
104, Bel. on. [P 388 C 2] 

When the jurisdiction of the Civil Court has 
not been questioned by anybody the executing 
Court is only allowed within narrow limits to 
declare the decree as being invalid. It roust be 
shown that the Civil Court on the face of it bad 
no jurisdiction whether pecuniary or territorial or 
in respect of the person of the judgment.debtor to 
make a decree : (’25) 12 A. I. R. 1925 Cal. 907 
(F. B.), Bel. on. [P 388 C 2] 

C P* c. — 

(’44) Chitaley, S. 38, N. 8. 

(d) Jurisdiction—Civil—Suit to enforce right 
—Onus is on defendant to show that jurisdic¬ 
tion of Civil Court is ousted. 

Where a right exists, the presumption is that it 
can be enforced by a Civil Court and the onus is 
on the defendant to show that the jurisdiction of 
the Civil Court is ousted or that some other Court 
has exclusive jurisdiction to entertain that deter¬ 
mination: (’19) G A. 1. R. 1919 P. C. 233, Bel. on. 

[P 389 C 1] 

(e) Bihar House Rent Control Order (1942), 
S. 13 — Bar of S. 13 must be pleaded In suit 
and not in execution. (Per Das J. Obiter). 

It is not very clear from the wording of S. 13 if 
the "order for the recovery of possession of any 
house" referred to therein means an order by the 
Controller under any of the provisions of the 
Control Order, or means any order for the recovery 
of possession of any house passed either by the 
Civil Court or the Controller. If the section is inter¬ 
preted in the wider sense, even then the bar of 
S. 13 must be pleaded in the suit and not in 
execution. Section 13 does not oust the jurisdiction 
of the Civil Court. It merely states that unless 
certain conditions are fulfilled, no order for re¬ 
covery of possession can be made. Whether these 
conditions have been fulfilled ox not, has to be 
decided at the trial and cannot be enquired into in 
execution, for that would be going behind the 
decree, which the executing Court cannot do. 

[P 389 C 1] 

Sarjoo Prasad and B. P. Mahaseth — 

— for Appellant. 

Af. Bahman — lor Respondents. 

Manohar Lall J.—The important ques¬ 
tion for decision in Ibis appeal by the 
judgment-debtor is whether a Court execu. 


ting a decree passed by a civil Court for 
ejectment of a tenant from a house cau< 
declare the decree as null and void in view 
of the provisions of the Bihar House Rent 
Control Order, 1942, hereinafter to be called 
the Control Order. The facts are not in dis¬ 
pute. The respondent-decree-holder is the 
owner of the house which was let out to the 
appellant as a tenant. The respondent in¬ 
stituted a suit for recovery of rent for the 
period February 1942 to August 1942 and 
obtained a decree on 4tb November 1948, at 
a rental slightly lower than that which was- 
claimed by the plaintiff. During the pen¬ 
dency of the suit the plaintiff served upon 
the defendant a notice to quit.the bouse—the 
notice is dated 1st June 1942. The defendant 
not having vacated the house, another suit 
was instituted by the plaintiff in which he 
claimed a decree for ejectment and also 
arrears of rent and damages for the period 
after August 1942. That suit was decreed 
ex parte on 27th April 1944. The decree- 
holder proceeded to execute that decree 
before the first Subordinate Judge of Patna 
when an objection was filed by the judg¬ 
ment-debtor under S. 47, Civil P. 0., to the 
effect that the decree for ejectment from the 
house is not executable as the civil Court 
baa no power to give effect to that decree in 
view of the provisions of the Control Order 
read with R. 81, sub-r. 2, cl. (bb). Defence 
of India Buies. 

[2] The learned Subordinate Judge took 
the view that the Control order does not 


take away the power of the civil Court to 
execute a decree for ejectment passed by it 
in a suit filed by the owner of the house 
for ejectment of the tenant on the ground 
that he has wilfully neglected to pay the- 
stipulated rent. It was also contended before 
the learned Subordinate Judge that it ie 
only the Controller, as defined in S. 2, cL 
(b) of the Control Order, who can pass order 
for recovery of possession of a house by 
the owner from the tenant, and reliance 
was placed upon s. 13 of the Control Order 


which enacts that 

[3] "no order for the recovery of poseesaiWi of 
any house shall be made so long as the 

pays or is ready and willing to pay rent to toe 
full extent allowable by this order and performs 
the conditions of the tenancy.” 

[4] The learned Subordinate Judge deoidw 

that the objection was not maintainable m 
the execution department because if the^ 
was any illegality in the order for eject¬ 
ment that was embodied in the deorw 
passed in the original suit the remeay 
i-he applicant was to go in appeal ag^ 
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ihedeoree for ejectment and get the decree 
set aside. Accordingly he dismissed the 
objections. Against this decision there was 
an appeal to the District Judge who took 
the same view. Hence the second appeal to 
to this Court. 

[5] The learned Government Pleader in 
support* of his contention did not rely 
on 8. 18 of the Control Order, but relied 
upon S. 14, sub-cl. (3). Now, that sub-clause 
provides that the decision of the Commis¬ 
sioner and subject only to such decision, 
an order of the Controller shall be final, 
and shall not be questioned in any Court. 
In this case admittedly there is no order of 
the Controller. I fail to see how the provi¬ 
sion of s. 14 (8) can have any application in 
the present case or can bo of any assistance 
to the judgment-debtor. The learned Govern¬ 
ment Pleader sought to develop this argu- 
ment by relying upon 8. 14, Defence of 
India Act, which runs as follows: 

[6] "Jurisdiction of ordinary Courts. (1) Except 
aa may be provided in Ibis Act or in any rule 
made thereunder or in any order made under 
any such rule by the Central Government or the 
Provincial Government or by an officer not below 
the rank of Collector empowered under sub-s. (4) 
or Bub-B. (5) of S. 2 to make such order, the 
ordinary criminal and civil Courts shall continue 
to exerolso jurisdiction. 

(2) For the removal of doubts it is hereby 
declared that any provUion in any such rule or 
order as aforcBaid to the cileot that the decieioo 
of any authority, not being a Court, Bhail bo Qnal 
or conolueivo eball be a Buffioient excepting provi¬ 
sion within the meaning of sub-s. (1).'* 

[7} It is, therefore, argued that the effect of 
the provision of s. li is that the exclu¬ 
sive power is now vested with the Con- 
troller appointed under the Control Order 
and that the jurisdiction can no longer be 
exercised by the civil Court. In my opinion, 
this argument is not sound. I do not find 
any provision in any of the sections of the 
Control Order which takes away the jiiris- 
diotion of the civil Courts. The only juria- 
diotion taken away is that the order of 
the Controller when made shall bo final 
aiU\ shall not be questioned in any Court. 

C8] Now, it is well-settled law that the 
exclusion of the jurisdiction of the civil 
OooetB is not to be readily inferred but that 
such ezcltision must either be explicitly 
expreesed or clearly implied, and it is also 
well settled that even if jurisdiction is 
80 excluded, the civil Courts have jurisdic¬ 
tion to examine into cases where the provi¬ 
sions of the Act have not been complied 
with, or the statutory tribunal has not acted 
in conformity with the fundamental prin. 
oiplea of judicial prooecture : per Lord 


Thankerton in 67 I. A. 222^ at p. 286 . That 
was a case under the Sea Customs Act of 
1878. The plaintiffs were assessed by the 
Assistant Collector of Customs, Madras, 
at 87§ per cent, on tariff valuation as to 
some of the bags, and as to the remaining 
bags they were informed that they will be 
liable to pay duty at 45 per cent, on differ¬ 
ent tariff valuation. The plaintiffs appealed 
against that decision and the appeal was 
dismissed by the Collector of Custom. The 
Government of India when moved in revi¬ 
sion confirmed the Collector’s decision. The 
suit giving rise to the appeal was then insti¬ 
tuted to recover the excess amount collec¬ 
ted from tlie plaintiffs by levying duty as 
already stated. The learned Subordinate 
Judge came to the conclusion that by reason 
of the relevant provisions of the Sea Customs 
Act he had no jurisdiction to entertain the 
suit. The High Court reversed that decision, 
but their Lordships of the Judicial Com- 
mittecj came to the conclusion that the 
levying of the duty was exclusively within 
the jurisdiction of the Collector of Customs 
and the jurisdiction of the civil Court was 
barred. It will be noticed that in that case 
a duty had been levied and the plaintiffs 
wanted a refund of the duty. 

[9] In the present case I have already 
stated that there is no order passed by the 
Controller which stands in the way of the 
jurisdiction of the civil Court. It is true that 
their Lordships held in that case that the 
jurisdiction of the civil Court was excluded 
by the order of the Collector of Customs on 
the appeal under s. 188, and it may perhaps 
be argued that as the order of tho Control¬ 
ler in tho present case is final it should bo 
held that the jurisdiction of the civil Court 
is excluded. But it is to be observed, as 
was pointed out by their Lordships at p. 237 
that tho main principles to be observed in 
such cases are to be found in the well kno^n 
judgment of Willes J. in (1859) 6 0. B. (n.S.) 
336* approved by tho House of Lords in 
(1919) A. c. 368,® and that tho question is 
whether the case falls under tho third class 
stated by Willes J., that is to say, "where 
a liability not existing at common law is 


1. (’40) 27 A. I. R. 1940 P. C. 105 : I.L.R. (1940) 
Mad. 599 : 67 I. A. 222 ; I.L.R. (1940) Kar P. C. 

i?"* i' (P-C.), Secretary of State v. 

Mask & Co. 


2* (1060) 6 C. B. (N8) 338 : 28 L. J. C. P. 242 : 7 
W. R. 404 : 120 R. R. 161, Wolverbanoptlon New 
Water Works Co. v. Hawaford. 

3. (1919) 1919 A. C. 368: 68 L. J. K. B. 282: 120 
L T. 299 : 35 T. L. R. 167, Neville v. London 
Ezprett* Newspaper, Ltd. 
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created by a statute which at the same tune 
gives a special and particular remedy for 
enforcing it”; and it has been always held 
that with respect to this class the party 
must adopt the form of remedy given by 
the statute. It may be observed that no 
liability which was not existing before is 
being created by the Control Order so that 
it can be held that the party must adopt the 
form of remedy given by the Control Order. 
It seems to me that in this case merely an 
alternative remedy is provided which any 
party can avail himself of, and if the party 
thus avails himself of that alternative remedy 
then and then alone the order of the Con¬ 
troller is final subject to investigation by 
civil Courts as stated above. After examin¬ 
ing a number of other cases which were cited 
on behalf of the plaintiffs and the provisions 
of S. 32, Government of India Act, 1915, 
their Lordships observed 4hat 

[10] "oeitbeE S. 32 not the principle involved 
in tbe decision in 40 I. A. 48^ affect the validity 
of an Act of tbe Indian Legislature wbicb creates 
an obligation and provides an exclusive Code for 
its determination; sncb an obligation is not covered 
by sub-s. (2) of S. 32.” 

[11] As I have just stated the Control 
Order does not create an independent or 
a new obligation so that it can be held 
that it provides an exclusive Code for the 
determination of that obligation. Reference 
may also be made to tbe case in 65 I. A. 
301® where Sir George Rankin in deliver¬ 
ing the judgment of the Board pointed 
out the method of determining the exclu¬ 
sion of tbe jurisdiction of the civil Court in 
matters which have been expressly provided 
to be determined by tbe revenue Courts 
only, and regarding matters which may 
incidentally arise in an ordinary suit for 
a declaration of title to immovable pro¬ 
perty. His Lordship observed at p. 309 
that "on principle it is for the civil Court 
to determine in the last resort the limits 
of the powers of a Court of special jurisdic¬ 
tion.” It may be observed further that 
the conditions of S. 18, Control Order, have 
been complied with in that tbe decree for 
ejectment has been passed by the civil 
Court after it was found that the tenant 
had not paid the rent due from him. We 
pointed out a possible remedy to the tenant 
under S. 4, Control Order. This appears 
to obviate any conflict between the civil 

4. riS) 40 Cal. 391 : 7 L. B. B. 10 : 40 I. A. 48 : 
18 I. C. 22 (P.C.), Secy, of State v. Moment, J. 

5. (’38) 26 A. I. R. 1938 P. 0. 219: I. L. R. (1938) 
Lab. 514: 65 I. A. 301: 32 S. L. R. 836: 175 
I. O. 769 (P. C.), Mobammad Nawaz Eban v. 
Bhagatanand. 


Court and the Controller. For the reasons 
I am of opinion that the contention raised 
by the learned Government Pleader has 
been rightly negatived by the Courts below. 

[ 12 ] The matter may be looked at in 
another way also. No objection as to the 
jurisdiction of tbe civil Court was raised 
by the defendant in the suit. \^en tbe 
jurisdiction of the civil Court has not been 
questioned by anybody the executing Court 
is only allowed within narrow limits to 
declare the decree as being invalid: see 
63 Cal. 166.® It is not shown here that the 
civil Court on the face of it had no juris¬ 
diction' whether pecuniary or territorial or 
in respect of the person of the judgment- 
debtor to make a decree. There is a 
well recognised distinction between inherent 
want of jurisdiction in a Court and want 
of jurisdiction on grounds which require 
determination by the Court itself: see 18 
P. L. T. 737.^ 

[13] Tbe learned Government Pleader re¬ 
lied upon the case of Samokanta Mohanta.^ 
In that case in the course of liquidation 


of a co-operative society the liquidator 
directed payment of Rupees ICOO by each 
of two members of the executive com¬ 
mittee of the society, and these two gentle¬ 
men sought to recoup themselves by suing 
the other members of the society for the 
recovery of these sums. In these circum¬ 
stances, it was held that the decree passed 
by the Munsit and the orders made by 
him in execution of that decree should 
be set aside as being null and void. Sec¬ 
tion 42 (6), Co-operative Societies Act 
of 1912, specifically provides that " save 
in 80 far as herein^fore expressly pro¬ 
vided no civil Court shall have any jurisdic¬ 
tion in respect of any matter connected 
with the dissolution of a registered society 
under this Act It was obvious that the 
jurisdiction of the civil Court was expressly 
barred by statute and, therefore, the attempt 
on the part of the two members of the 
executive committee to pass on their 
liability to the other members of tbe society 
was a matter connected with the dissolu¬ 
tion of the society, and it was not a matter 
in respect of which the civil Court h^ any 
jurisdiction. This case does not help tbe 

6 . (’25) 12 A. I. E. 1925 Cal. 907: 63 CM. 

89 I. C. 685 (F. B.), Gora Oband Haidar v. rra- 

folla Kumar. . 117 . 

7. (’33) 20 A. I. B. 1933 10^: 12 Pat. 

142 I. C. 113: 13 P. L. T. 737. Girwat Narayaa 

y. Kamla Prasad. _ n 

8 . (’27) 14 A. I. B. 1927 Cal. 678: IM I. 0. 644, 

Samokanta Mohanta v. Sarveswat Das- 
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appellftiit u it is merely' an illustration of 
the principle which I have endeavoured to 
trace out above that where the jurisdiction 
of &e civil Court is expressly barred in 
respect of a new obligation, and a new 
Code is provided for its determination, the 
matter can only be decided by the newly 
created tribunal. In the present case before 
ns no new obligation has been created and 
there has been no decision or order by the 
Controller, unlike this Calcutta case® where 
there was an order by the liquidator who 
was empowered to make that order under 
the Co-operative Societies Act. 

[14] Finally it may be observed that 
where a right exists, the presumption is that 
it can be enforced by a civil Court and 
the onus is on the defendant to show that 
the jurisdiction of the civil Court is ousted 
or that some other Court has exclusive 
jurisdiction to entertain that determination; 
A. I. R. 1919 p. O. 283.® In the present 
case, in my opinion, the appellant has not 
shown that the Controller alone has the 
exclusive jurisdiction to determine the matter 
BO that the decree passed by the civil Court 
was without jurisdiction. I would dismiss 
this appeal with costs. 

[16] Das J. — I agree, and would like 
to add a few observations about s. 13, 
Control Order. It is not very clear from 
the wording of the section if the “order 
for the recovery of ixjssesaion of any 
bouse” referred to therein means an order 
by the Controller under any of the provi¬ 
sions of the Control Order, or means any 
order for the recovery of possession of any 

house_passed either by the civil Court or 

the Controller. If the section is interpreted 
in the wider sense—and I must say that it 
is capable of bearing that wider meaning—, 
even then the bar of s. 13 should have 
been pleaded in the suit, and not in ex¬ 
ecution. Section 18 does not oust the juris, 
diction of the civil Court: it merely states 
that unless certain conditions are fulfilled, 
no order for recovery of possession can bo 
made. Whether those conditions have been 
fulfilled or not, have to be decided at the 
trial, and cannot be enquired into in exe¬ 
cution ; for that would be going behind 
the decree, which the executing Court can* 
not do. As to 6. 14, Control Order, and 
8 . 14, Defence of India Act, I agree with 
my learned brother. 

D.S./D.B. Appeal dismissed. 

('IQl 6 A. I. R. 1919 P. C. 238. Mary Board 

V. William Board. 


[Case No. 180.] 

A. I. B. (38) 1946 Patna 389 

Varma J. 

Leela Singh and others—First Party 

V. 

B. P. Singh and others—Second Party. 

Criminal Ref. No. 58 of 1945, Decided on 3rd 
January 1946, made by Addl. Dist. Magistrate, 
Gaya, D/- 18th and 21st July 1943. 

(a) Criminal P. C. (1898),S. 145 — ‘Parties 
concerned’ means not only persons actually 
disputing but includes persons concerned in 
claiming to be in possession—Order in favour 
oi party not mentioned in original notice is 
valid. 

The ‘parties concerned' in S. 145 (1) may be 
persons who are not mentioned in the original 
notice. The term "parties concerned” in this sub¬ 
section should not be so narrowly construed as to 
mean only the persons actually disputing but 
should be extended to persons who are concerned 
in claiming to be in possession. In selecting the 
persons whom the Magistrate will require to attend 
bis Court for the purpose of laying their claims 
before him, the Magistrate acts only upon the basis 
of the information conveyed to him. But so as to 
attract all persons or parties concerned, be has to 
affix & copy of tbo order to boqic conspicuous 
place at or near the subject of dispute. The pur¬ 
pose of the enquiry under section 145 is to declare 
the possession of the party actually in possession ; 
and as soon as a Wagislrate decides to investigate 
under the section, sub-section (3) requires that the 
order must be duly notified. The reason is obvi¬ 
ous, because it is possible that if the order is not 
notified on the spot and in manner provided by 
the Code, persons may collude to have an order 
passed as to possession of a properly in favour of 
one or the other so as to deprive the person 
actually in possession. ^ [I* 391 C 1] 

Consequently, persons whose names are notmen- 
tioned in the order under S. 145 (1) but who, on 
the order being notified, appear and file ‘written 
slalemenls as being t)crsons interested in the pro¬ 
ceedings before the Magistrate become parties and 
an order passed in their favour is valid : 30 Cal. 
166 (F. B ), liel. on. [P 391 C 1] 

Cr. P. C— 

(•46) Chitaley, 8. 145, N. 19 Tl?. 4 and G. 

('41) Mitra, S. 14.5, Pago 376 Para. 399. 

(b) Criminal P. C. (1898), S. 145—Landlord 
claiming to be in possession oi several plots 

_Several tenants putting rival claims—One 

enquiry is not illegal—Failure of Magistrate 
to consider case of each individual tenant — 
Order cannot be interfered with in absence 
of prejudice. 

One inquiry under eoction 145 in a case in 
which the landlord claims a large number of plots 
to be in bis posBes:^ion while diOerent sets of 
tenants claim dificront plots in their respective 
possession is not illegal or necessarily irregular; 
and when there is such a combination of claims of 
diflercot sets of raiyats against one landlord in 
one inquiry the question of prejudice will have to 
be gone into : (’38) 25 A. I. R. 1938 Pat. 511, 
Bel. on. [P 892 C 1] 

Consequently the failure of the Magistrate to 
consider the case of each individual tenant in such 
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a case will not be a ground for interfering with an 
order under S. 145 when no prejudice is caused 
thereby. [P 392 C 1, 2] 

Cr. P. C_ 

t’46) Chitaley, S. 145, N. 13 Pts. 5 and 6. 

(■41) Mitra, S. 145, Page 373 Para. 397 A. 

TV. P. K.Sen with K. K. Sinha, Lai Narain 
Sinha and K. P. Varma — for the Reference. 

Baldeva Sahay, P. K. Sahay, K. N. Lai and 
Lakshvii Narain Sinha — 

Against the Reference. 

Order. — This a reference by the Addi¬ 
tional District Magistrate of Gaya recom¬ 
mending that the order passed by the inquir- 
ing Magistrate in favour of the first-party 
under S. 145, Criminal P. C., be set aside. 

[ 2 ] The case of the respective parties has 
been very well summarised by the learned 
Additional District Magistrate. The dispute 
is between Leela Singh and others who 
happen to be the first party and are raiyats 
of village Gafi’a, on the one hand, and Mr. 
B. P. Singh and others, the landlords of the 
village who happen to be the second party, 
on the other. It relates to eighteen holdings, 
namely, plots Nos. 54, 55, 44, 46,183, 184, 27, 
129, 216, 193, 194, 06. 67, 184, 186, 137, 264 
and 2G5, covering about 70 acres of hhaoli 
and 25 acres of naqdi land. The case of the 
first party is that these holdings were in 
l^ossession of tenants originally but were 
sold by the civil Court at the instance of 
the Chunibigha Co-operative Society in 
execution of money-decrees obtained by the 
society. The society was put in possession 
of the holdings by the civil Court in 1936 
and 1937 but they sold them to S. Ibrahim 
who took possession shortly after the deli¬ 
very of possession to the society. S. Ibra¬ 
him is said to have taken possession of the 
holdings in 1937 although the formal sale 
deed in favour of S. Ibrahim in respect 
of the holdings was executed on 3rd 
April 1940, (the deed is Ex. 15, in these 
proceedings). S. Ibrahim settled the hold¬ 
ings with the original tenants and allowed 
them to cultivate the disputed land. Later 
on, he sold the holdings to Mahanth Shiva 
Bam Bharathi, by Ex. 16 (a), in August 
1940, in the farzi name of Baran Singh. It 
is said that the Mahanth also allowed the 
original tenants to cultivate the land. That 
is to say, the case of the tenants is that the 
Mahanth settled the land with the original 
tenants who had continued to cultivate the 
holdings from 1987 when the society was 
put in possession, till June 1943, when the 
Mahanth, partly orally and partly by sale 
deeds, transferred the holdings to the tenants. 
Hence the tenants claimed to be in posses- 
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sion of the disputed land ever since 1^7 till 
the proceedings were started in 1943. 

[3] Before setting out the case of the 
second party I should note here certain rele- 
vsnt dates in connection with the proceed¬ 
ings. A report was made under s. 144, 
Criminal P. C., on 19th November 1948, and 
proceedings w'ere drawn up under that sec- 
tion on 22nd November 1943. The proceed, 
ings were converted into one under S. 145 
of the Code on ISth January 1944; and the 
notices were actually issued on 26th January 
1944. 

[4] The case of the second party was that 
the holdings in question were purchased by 
the Chunibigha Co-operative Society and 
the society was put in possession in 1936 
and 1937 ; but that the society abandoned 
the holdings and made no arrangements for 
the cultivation of the land, and, therefore, 
the then maliks, the predecessor in interest 
of the second party, took possession of the 
holdings in June 1937, cultivated the land 
from that time, and that the second party 
to whom the interest of the then maliks was 
subsequently transferred, have continued 
to cultivate the holdings as bakasht. That 
is to say, the case of the second party is that 
the disputed holdings are their bakasht and 
they have been cultivating these lands. 

[5] The inquiring Magistrate has not re¬ 
lied on the evidence, oral and documentary, 
of the second party, and has accepted the 
evidence adduced on behalf of the first-party. 
The learned Additional District Magistrate 
has recommended on three grounds in his 
letter of reference for setting aside the order 
of the inquiring Magistrate. Firstly, he 
points out that, whereas the notice issued 
under S. 146 (l) was against Leela Singh, 
Bhajan Singh, Baran Singh, Bohan Lohar, 
Gokul Eahar, Mohan Gope, Lekha Gope, 
Churaman Gope, Chhotan Gope, Basudeo 
Singh, Brahmadeva Singh and Mahanth 
Shiva Bam Baratbi, the Magistrate has de¬ 
clared possession of Bhajan Singh, Gokul 
Eahar, Lalji Singh, Sibal Gope, Lekha 
Gope, Mohan Gope, Firangi Singh, Chhatar 
Gope, Mohan Lobar and Churaman Gope. 
The learned Additional District Magistrate 
points out that four of these peraona, namely, 
Lalji Gope, Sibal Gope, Firangi Singh and 
Chhatar Singh, were not mentioned in the 
order under S. 146 (1) and, therefor^ no 
order could be made in their favour. He is 
of the opinion that although these four per¬ 
sons filed written statements before the in¬ 
quiring Magistrate, that wiU not make them 
IjartiM to the proceedings. I am afraid, t i 
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Tiew of Uie law cannot be sustained. 
Bub'Seotion (1) of s. 145 authorises the 
Magistrate in the given circumstances to 
■record order, 

[6] “leqalriog the patties concerned in such dis> 
pate to attend his Court in person or by pleader, 
within a time to be fixed by such Magistrate, and to 
pat in written statements o( their respective claims 
as respects the faot of actual possession of the sub* 
of dispute." 

C7] Now, the parties concerned “may be 
persons who are not mentioned in the ori¬ 
ginal notice.” As was pointed out by the 
Poll Bench in 30 cal. 155,^ the term “parties 
concerned” in this section should not be so 
narrowly construed as to mean only the 
persons actually disputing but should be 
extended to persons who are concerned in 
claiming to be in possession. In selecting 
the persons whom he will require to attend 
his Court for the purpose of laying their 
claims before him, the Magistrate acts only 
upon the basis of the information conveyed to 
him. But 80 as to attract all persons or par- 
ties concerned sub-section (3) lays down that 
a copy of the order made under sub section 
<l) shall be served in manner provided by 
the Code upon the person or persons as 
the Magistrate may direct, “and at least 
one copy shall be published by being adlxed 
to some conspicuous place at or near the sub- 
ject of dispute.” The purpose of the inquiry 
under s. 145 is to declare the possession of 
the party actually in possession; and as 
soon as a Magistrate decides to investigate 
under the section, sub-section (3) requires 
that the order must be duly notified. The 
reason is obvious, because it is possible that 
if the order is not notified on the spot and 
in manner provided by the Code, persons 
Imay collude to have an order passed as to 
'possession of a property iu favour of one 
or the other so as to deprive the person 
actually in possession. In the present case, 
it appears that on the order being notified, 
Sibal Qope, Firangi Singb; Lalji Gope with 
Bbajan Gope and two other j>er30nfl appear, 
ed and in their written statements described 
themselves as “persona interested in the 
proceedings and members of the first party." 
No objection seems to have been taken 
with regard to their appearance before the 
inquiring Magistrate. With regard to Chha- 
tar Singh it seems to be a mistake for 
Cbhotan. In my opinion, therefore, the 
order of the Magistrate cannot be set aside 
on this ground. 

[6] The next ground recommended is 

fi. ('03) 80 Cal. 105 (F. B.). KtUhna Kamini t. 

Abdol Jabber. 


that Lekba Gope who was a party to the 
proceeding and in whose favour the Magis¬ 
trate passed the order of possession on 
6th February 1945, had died in Novem¬ 
ber 1944, and, therefore, the order was 
without jurisdiction. For this piece of infor- 
mation, the learned Additional District 
Magistrate relies on an affidavit filed before 
him on behalf of the second party, and he 
points out that no counter affidavit bad 
been filed on behalf of the first party. I am 
afraid, the learned Additional District 
Magistrate had not all the information be¬ 
fore him on this point. It appears from the 
evidence of Tetac (witness No. 28 of the 
second party), who was deposing on 13th 
January 1945, that Lekba Gope was alive. 
The case continued till 21 th January 1945, 
and the order was made on 6th February 
1945. The affidavit relied on by the learned 
Additional District Magistrate was filed 
on 3rd April 1945. When there was the 
positive statement of a witness on behalf 
of the second party on 13th January 1945, 
that Lekba Gope was alive, no counter 
affidavit was called for from the first party. 

I am afraid, the learned Additional District 
Magistrate was under a misapprehension in 
taking notice of the affidavit filed long 
after the order of the inquiring Magistrate, 
and the order cannot be interfered with on 
this ground also. 

[9j Lastly, it is pointed out in the letter of 
reference that the inciuiring Magistrate has 
come to a general finding that the tenants 
were in possession instead of discussing the 
case of the individual tenants iu the 
light of the oral and documentary evidence. 
Dr. P. K. Sen, appearing in aupix)rb of the 
reference, has taken me through the ovi- 
denceon this point. The bulk of tbo argu¬ 
ment is that the inquiring Magistrate has 
not looked at the documentary evidence in 
the way in which he should have, or the 
way in which the second party did look at 
these documents. The inquiring Magistrate 
has given his own reasons, which cannot be 
called unreasonable, for not acting on those 
documents. Those documents are Exa. F, 
P (1), H, I, J, K, li and M — village papers, 
and Exs. O to G (3) petitions filed in Bai- 
aakh 1345 by the tenants to be allowed to 
remain in their homesteads and to work as 
kamias. I do not say that I would come to 
different conclusions with regard to the 
reliability of these documents; but, even if 
I did BO, I would not be justified in inter¬ 
fering with the view taken by the Magis¬ 
trate, because it was pre-eminently within 
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his sphere to put his own valuation upon 
these pieces of documentary evidence 
adduced in the course of the inquiry. Com¬ 
ment has been made upon the observations 
of the inquiring Magistrate with regard 
to Ess. P and P (l) which are judgments of 
acquittal in two criminal cases. With re¬ 
gard to them, the learned Magistrate said : 

[10] “They show that the learned Magis¬ 
trate who disposed oi the cases did not find the 
cases to be absolutely ialse. As the complainant 
could not substantiate the charge the accused 
persons were acquitted under S. 268, Ct. P. C.” 

[11] I am afraid, he has worded his 
observations a little loosely. What he 
meant to say is to be found towards the 
end of Ex. p, which runs as follows : 

[12] “To sum up judging the evidence as a 
whole and taking all the circumstances into consi¬ 
deration, my finding is that the prosecution has 
not substantiated the charge at all by good and 
reliable evidence which is discrepant and conflict¬ 
ing. The three accused are not found guilty and 
are accordingly acquitted under S. 268, Cr. P. C.'* 

[13] Similar observations were made in 
the other judgment Ex. p. (l). In the pre¬ 
sent case, if the inquiring Magistrate had only 
quoted these passages no comment could have 
been made; but I am satisfied that the ob- 
servations of the Magistrate have not caused 
any prejudice in the present case. Dr. P. K. 
Sen urges that the second party have been 
seriously prejudiced by the inquiring Magis¬ 
trate considering the case of all the tenants 
together and not dealing with their cases 
individually, following the observations 
made by Noor J. in a. i. R. 1938 Pat. 511.® 
But there also it was pointed out that one 
inquiry under s. 146 in a case in which the 
landlord claims a large number of plots to 
be in his possession while different sets of 
tenants claim different plots in their res¬ 
pective possession was not illegal or neces¬ 
sarily irregular; and when there is such a 
combination of claims of different sets of 
raiyats against one landlord in one inquiry 
the question of prejudice will have to be 
gone into. There the learned Judge wanted 
to guard against conclusions with regard to 
specific lands being drawn from general 
evidence. In the present case, the second 
party put forward a case of abandonment, 
and that has been discredited. The oral evi¬ 
dence adduced on behalf of the first party, 
which is the type of evidence that is really 
useful in coming to conclusions on the ques¬ 
tion of possession, has been preferred to 
that of the second party. In this state of 
affairs, I do not think any prejudice has 

2. (’38) 25 A. I. R. 1938 Pat. 511 : 178 I. C. 333, 
Gulab Euer v. Ganouri Eoeri. 


been caused to the second patty, and the) 
order of the inquiring Magistrate cannot be> 
interfered with. 

[14] On a careful consideration of the 
grounds recommended in the letter of re¬ 
ference as well as the arguments advanced 
by learned counsel in support of the re. 
ference, I am of opinion that the order of 
the inquiring Magistrate cannot be inter, 
feted with. I would, therefore, discharge the 
reference. 

K.S. Reference discharged^ 


[ Case No. 131. ] 
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Meredith and Bat JJ. 
Shyam Sunder Prasad 

V. 


Ramdas Singh. 

Second Appeal No. 364 of 1944, Decided on 16tb- 
January 1946, from order of 1st Addl. Sub Judge,. 
Chapra, D/- lOlh August 1944. 

(a) Civil P. C. (1908), S. 48 — Amendment of 
decree does not extend time. 


According to S. 48, the question of amendment 
of the decree is of no relevance. The section itself 
is a self-contained one and provides for all huoIl 
contingencies as may operate to postpone the start¬ 
ing point of the period of 12 years. Amongst the 
contingencies so enumerated in cl. (b) of snb-s. (IV 
and els. (a) and (b) of sub-s. (2) of the section, an 
amendment subsequent to the date of decree does 
not find place. Therefore, unless a decree is a 
decree granting an injunction, the section is a bar 
to its execution after the period of 12 years irres¬ 
pective of its having undergone a change by its 
amendment: (’40) 27 A. 1. R. 1940 Mad. 127 
(F. B.) and (’32) 19 A. I. R. 1932 All. 361, Foil. 

[P 395 C 2} 

C. P. C. — 

(’44)’cbitaley, S. 48, N. 10, Ft. 4. 

(’41) Mulla, P. 206, Ft. (n). 

(b) Limitation Act (1908), Arts. 181 and 
182 — Decree for permanent injunction not 
capable of immediate execution — Execution 
—Limitation — Art. 181 applies—Bar of S. 48^ 
Civil P. C., does not apply. 


Where a decree ^prohibits the defendant from 
obstructing a village path it is a decree grant^g 
permauent injunction and is not capable of execution 
on the date it is passed or in other words, until an 
obstruction is caused there is nothing to execute. 
In such circumstances its execution may not be 
necessary till after 12 years of the date of its 
ing. As soon as any obstruction is caused and tb& 
Court’s order in that behalf is breached a o* 

action for enforcement of the decree arises, lu 
such cases Art. 181, Limitation Act, applies and 
not Art. 182 and the decree-holder’s right to 
accrues only when the obstruction is 
Such a decree is beyond the reach of the 
provided in S. 48, CivU P. 0. : (•2« 8 A L B. 
1921 P. C. 31. Jtef. on. 


Limitation Act — t a and 

(’42) Chitaley, Art. 182. N. 26, Pts. 1 to S a®® 

N. 29. ^ ^ 

(’38) Bustomji, P. 1703, Pto. 3 and 4. 
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(c) Civil F. C. (1908), S. 11 — Execution pro* 
ceediogs —. Principles oi rule oi res judicata 
apply. 

Aliboagh S. 11 does not, in terms, extend 
to execution proceedings and other proceedings of 
like nature, the general principles of the rule of 
res judicata including the rules of construotWe 
res judicata do apply to orders and decisions pass¬ 
ed in execution cases. Like the statutory rule of 
res judicata these rules are also subject to certain 
factors that limit their application. Case law re- 
viewed, [P 399 c 1 ] 

C. P. C. — 

(’44) Chitaley, S. 11, N. 23, Ft. 3. 

(’41) Mulla, P. 89, Ft. (v), 

Civil P. C. (1908), S. 11—Execution pro¬ 
ceedings — Decree for injunction — Previous 
»ecutlon8 praying relief of possession — 
u granted by decree — Executions 

limitation — Subsequent exe¬ 
cution for removal of obstruction — Held 
suDsequent execution not barred by principle 
of res judicata. 

looQ J representative suit a decree was passed in 
declaring Ibat the plaintifle had a right of 
way over a village path and permanently restrain. 

T obstructing the pathway. 

In 1930 the decree-holders applied for execution 

and the relief prayed for was to get the pathway 
demarcated and possession thereof delivered. This 
execution was dismissed for default and no fut- 

K®" J" 1941, 1942 and 

1843 the decree-holders filed executions prayinc for 

reliefs and these executions were dis- 
limitation. In 1943 the 

fhe ^'^othei execution petition and 

- enforce the decree by 

removing the obstruction caused by the judgment 
debt« m 1942. This execution tilition wis dis- 
miflBcd ag barred by re$ judicata on account of the 

dismi,.ed a, but- 

Held, that a decision in the course of execution 
proceedings of a gu€»lion which proper^ ariS 
for consideration is final and blndlbg beti^en 
parties. The reliefs prayed for in previous^txecn- 
tlon cases which were dismissed as barred by 
limitation were not the proper reliefs which could 
be granted by putting tbc decree into execution. 
All questions of limitation or any other question 
that would legitimately arise in such execution 
cases would refer to that part of ibo decree which 
dealt with these reliefs. The point to be consider, 
cd was whether those execution cases at all related 
to removal of obstruction caused by the judgment* 
debtor^ in 1943 and whether the question of 
limitation and the question of nature of deerfMj did 
arise in those proceedings. It was cleat that these 
questions were quite foreign to those execution 
proceedings. The point which arose for decision in 
the present execution proceedings was not con¬ 
sidered either directly or incidentally in the pre¬ 
vious decision which was sought to be put forward 
as a bar of res judicata. Hence the decision in the 
previous execution proceedings did not operate as 
res judicata : Case law discussed. [P 399 C 1, 2; 

P 400 Cl) 

C. P. c_ 

(’ 44 ) Cbitalcy. 8. 11 N. 23. 

'' (* 41 ) Mulla, P. 6R — “Orders in execution 

proce e dings.** 


D. C, Varma, A. Sashi SeAar Stnfia, K. P. 

Varma, K. N. Lai and O. P. Das 

—for Appellant. 

S. C. Mtuuindar and Bhabanad Mukherji 

—for Respondents. 

Ray J. — This is a judgment-debtFOr’s 
second appeal against the order of the 1st 
Additional Subordinate Judge of Saran, 
dated loth August 1944, reversing that of 
the Munsif and directing that the execution 
case be restored to file and be disposed of 
according to law. Put shortly, the facts are 
that the plaintiff-decree-holder filed a re¬ 
presentative suit against the appellant-judg- 
ment-debtor, for removal of obstructions, 
from a village public path, created by erec. 
tion of a chabutra. The land concerned did 
belong to the judgment-debtor but it was 
subject to an encumbrance of right of way 
enuring to the benefit of the villagers. The 
plaintiff obtained a decree on 22nd November 
1928. The decree of the Court was based 
upon two awards given by arbitrators, to 
whom the subject-matter of the suit had 
been referred, with leave of the Court, The 
awards were dated 20 th August 1928 and 
27th September 1928, with which I shall' 
deal in a little more detail presently. The 
suit as originally framed involved a prayer 
for issue of a permanent injunction as 
against the defendants in the following 
terms: 

C2] “Tbat on passing a decree in respect of the 
above facts, it may be held by the Court tbat the 
eaid pathways which are shown by letters ABC 
and D in the map annexed to the plaint are’ from 
time immemorial existing, that the survey entry 
contrary to this is wrong, that the plainlifi or other 
persons are not bound thereby, tbat the conveyance 
of the plainlifl and others, namely, bullock-carts 
elephants and horses Lave passed along the same 
and tbat the plaintiff and others Lave acquired rioht 
of easement also in the said pathways, that on the 
determination of the above reliefs defendant 1 
may be ordered to remove all the obstructions from 
i«t nn hfts caused thereupon 

dsdan verandah of hia old 

^ restrained by means of 
permanent injanotion from makino new obstrue 

b. 'puln'SS «° •b.;".t.”|rlv‘’apcc“Sr 

me piamtlH and others may bo redressed.” 

[ 3 ] Tho arbitrators, however, in framinc 
their awards did not conform to the nature 
of reliefs as cast in the plaint, and accord 
ingly the decree that followed did not in 
clear and express words purport to grant a 
I)ermanent injunction restraining the defon 
dant judgmenMebtors from committing 
nuisance of obstructing the alleged pathways. 
It is clear, however, that tho plaintiff’s 
relief of having tho obstruction offered by 
the defendant’s chabutra removed was not 
granted. The arbitrators, however, expressly 
declared tbat the plaintiffs (in other words 
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tbe village public) had a right of way on 
lauds adjoining tbe cbabutra on its three 
sides and a continuous pathway from east 
to west to their respective bouses on the west. 
The present execution has been levied by an 
application dated I4th September 1943, which 
admittedly is more than 12 years from the 
decree w'hich, as already stated, was passed 
on •22nd November 1928. The obvious obj’ec- 
tiou, therefore, is that the decree has lapsed 
and is incapable of execution being con¬ 
trary to tbe provisions of s. 48, Civil P. 0. 
To this objection of the judgment-debtor, tbe 
decree-holder’s reply is that the decree under 
execution being one for a permanent injunc¬ 
tion, the 12 years’ rule of limitation does 
not apply, and that the decree was finally 
amended on 1st December 1941, in accordance 
with the orders of the High Court, and as 
such, the execution is not time-barred being 
within three years of the amended decree. 

[4] Tbe judgment-debtors, besides the 
plea of limitation, also advanced further 
pleas, namely, of res judicata or estoppel 
by judgment. To bring the contentions 
advanced by the respective parties to relief, 
a short narration of events that have hap. 
pened between tbe date of the decree and 
the date of this execution has to be set out. 
Tbe earliest execution that was launched 
was on 20th September 1929, and tbe mode 
in which tbe Court’s assistance was sought 
for enforcing the decree was to get the 
pathway demarcated and possession thereof 
delivered. This execution case was filed in 
Court of the 3rd Munsif of Chapra. The de¬ 
cree-holder made an application for amend¬ 
ment of tbe decree in tbe 1st Munsif’s Court, 
Chapra, which was in tbe long run disallowed 
on lOth June 1930. The aforesaid execution 
case was dismissed for default on SOth Janu¬ 
ary 1930. No further steps were taken for 
executing the decree till 1940 when Execu¬ 
tion Case NO. 623 of 1940 W’as again filed for 
demarcating the pathway and delivery of 
its possession. This execution was resisted 
by the judgment-debtor on tbe ground that 
it was barred by limitation. The judgment- 
debtor’s plea found favour with the execu¬ 
ting Court who dismissed the same on 2 nd 
July 1940. An appeal was taken to the Court 
of the District Judge, from this order of the 
Munsif dismissing the execution case, and 
the learned District Judge also agreed with 
the Munsif and dismissed the appeal on I9th 
February 1940. No appeal was taken to this 
Court as against the aforesaid appellate 
order dismissing the execution case as 
barred by limitation. 


A. I.B. 

[5] During the pendency of this execution 
case, there was another application for 
amendment of tbe decree on 2l8t March 1940. 
and the amendment was allowed by the 
Munsif on 26th February 1941. Against this 
order of amendment, a petition for revision 
was filed in this Court and by the Court’s 
order passed by Manohar LaU, J. on 12 th 
September 1941, the order of the Munsif was 
set aside. His Lordship, however, ordered 
that such portion of tbe plaint, as may be 
thought necessary, may be incorporated in the 
decree, but in other respects, tbe decree most 
stand as it stood on 22nd November 1926. 
This order was presumably complied with 
by incorporating a part of the plaint as direct¬ 
ed on 1st December 1941. This was followed 
by another Execution case no. 526 of 1941, filed 
in the 1st Munsif’s Court, Chapra. In this 
proceeding too the decree-holder sought the 
relief of executing tbe decree by demarcating 
the path-ways and delivering possession 
thereof. The learned Munsif dismissed the 
execution case on 8th April 1942, on the 
ground that it was barred by limitation. Then 
followed another execution case by the decree- 
holder in the 3rd Munsif’s Court, Chapra, 
NO. 38 of 1948 instituted on 2nd Jkfarch 1943. 
The mode of execution sought was also the 
same as on previous occasions and this too 
shares tbe same fate being dismissed as time 
barred on 7th September 1943. The decree- 
holder preferred two appeals against the 
orders mentioned above, and they were heard 
analogously by the appellate Court who dis¬ 
missed both the appeals upholding the orders 
of both the Munsifs to tbe effect that the exe¬ 
cution cases had been barred by limitation. 
Tbe date assigned to the appellate Court’s 
order is 26th June 1944. The decree-holder 
filed an application for review of the appel¬ 
late Court's orderjwhich was also dismissed 

on 18th November 1944. 

[6] During the pendency of the above ap¬ 
peals, another Execution case No. 1116 of 1943 
was filed on I4tb September 1943, in tbe 1st 
Munsif’s Court, Chapra. In this execution 
petition, the decree-holder sought tbe aid of 
the Court to enforce the decree so far aa^ 
related to removal of obstruction caused to 
the path-ways sometime in January 

this respect the execution petition 
a different feature. The learned Munsif dis¬ 
missed the execution case on grounds ttot 
the decree not being one granting an in¬ 
junction (1) it was barred by the provisio^ 
of s. 48, the amendment of 1st Dewmbe 
1941, notwithstanding, (2) and 
barred by res judicata on account of to® 
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previous Execution case No. 526 of 1941 having 
been dismissed as barred by limitation. From 
this order an appeal was preferred and the 
same was disposed of by the hrst Additional 
Subordinate Judge, Saran, who by his order 
under appeal held in effect that the obstruc¬ 
tion caused in January 1942, gave rise to a 
fresh cause of action, and that it has to be 
decided on merits whether the alleged cause 
of action is real, and if so, the execution 
should proceed as, according to him, it was 
not barred by three years’ rule of liraita- 
tion, nor by the provisions of s. 48, Civil 
P. G. He rests his judgment on a reasoning 
which appears from the passage quoted 
below : 

[7] “BiDce ihe matter nas referred to arbitration 
the aibitcatoiB did not in clear and unequivocal 
language permanently injunct the defendant. Never¬ 
theless there can be little doubt that the purport 
ol the award was an injunction. The award read 
thus. ‘After a due consideration of all the cir* 
cuzDBtances we are of opinion that the land belongs 
to the defendant Baba Uam Prasad, but the public 
and carts used to pass over it from a long time. 
Hence we allow the existing ebabutra already built 
by Babu Bam Prasad to stand, but just conti¬ 
guous to ebabutra towards north, oast and west of 
it there will be ten feet wide land left for the 
passage of the public and bullock cartrand convey¬ 
ances without any obstruction by Babu Ka'm 
Prasad and to the north of the said ten feet Babu 
Ram Prasad will have his land up to the veran¬ 
dah of Ram Sarup Lai defendant in the case, and 
the plaintiff and other members of the public 
will be entitled to go to their respective houses and 
to take their conveyances, bullock carts, etc., from 
cast to west passing over this ten feet road run¬ 
ning by the cast, north and west side of the said 
ebabutra; and the public going to the well on the 
north of the said ebabutra will also have a right 
of way over the said ten feet land.' Thus it will bo 
seen that there is no clear and unequivocal lan¬ 
guage of injunction against the defendant in the 
award. Nevertheless, their injunction is implied in it 
since the arbitrators held that the land belonged to 
defendant but gave some of it namely the 
portion on wfaicli the ebabutra bad already been 
constructed by defendant to the defendant and 
gave the plaintiffs and the public the right 
of use of 10 feet width ot land on the conti¬ 
guous east, north and we.it of the said chabulra. 
‘There was no meaning in making an award of this 
sort if the said award could be disobeyed safely 
more then 13 years later because of the barrier of 
limitation. If that was so, then of what use such 
an award because once 12 years from the date of 
the decree bod expired the defendant could ignore 
it as the plaintifl would not be able to put such a 
decree into execution because of the 12 years ^ler- 
iod of limitation." 

*(6] Out of the complex of facts set forth 
above, the following questions emerge for 
consideration, viz., (l) what is the effect of 
the amendment made in the decree on ist 
December 1911, on the o{)eration of s. 4d. 
Civil P. G., as a bar to its execution; (3) 
whether the decree is one to which s. 4d, 


Civil P. C., is applicable; (8) whether the 
execution is barred by limitation; and (4) 
whether the issue of limitation is barred by 
res judicata. 

[9] The first question as propounded 
above admits of a ready answer. According 
to S. 43, the question of amendment is of 
no relevance. The section itself is a self- 
contained one and provides for all such 
contingencies as may operate to postpone 
the starting point of the period of 12 years. 
Amongst the contingencies so enumerated 
in cl. (b) of sub s, (l) and els. (a) and (b); 
of sub-s. ( 2 ) of the section, an amendment; 
subsequent to the date of the decree does 
not find place. Therefore, unless thej 
decree either in its original form or in; 
its amended is construed to be a de-i 
cree granting an injunction, s. 48 is cor-' 
tainly a bar to the execution of the decree 
irrespective of its having undergone a 
change by its amendment. I am reinforced' 
in the view of mine by the decisions in the 
case, in I. L. R. 1940 Mad. 349^ and 54 all. 
622.- 

[ 10 ] I shall now proceed to determine 
the nature of the decree in order to find 
out if it is one to which S. 48, Civil 
Procedure Code, is applicable. For this, a 
close examination of facts relevant to the 
question is required. To start with, the 
plaintiff’s case ns set out in the plaint was 
that there was a pathway bearing survey 
No. 343 of the earlier survey which passed 
from east to west on the north of a veran- 
dab attached to defendant I’s old 
dalan and on its west passed in a south- 
ernly direction passing by the western side 
of the plaintiff's house and joined a road 
going to the station, and the said pathway 
was joined at a place just to the north of 
the aforesaid verandah by another pathway 
running from north to south on the east 
of the house of defendant 3. The junc- 
tion o! the two pathways used to serve 
the purpose of a public open and also a 
courtyard for the bouses of defendants i to 
3 all of which opened to the said court- 
yard. According to the plaintiff, defend, 
ant 1 got certain fraudulent entries to 
be made in respect of the junction of the 
aforesaid pathways as a result of which the 
jiathways, proceeding from the said junc¬ 
tion one to the north and the other to the 

1. (’40) 27 A. 1. B. 1910 Mad. 127^ I. L B 

(1940) Mad. 349 : 167 I. C. 178 (F. B.). Haro- 

cbAodra liao ParaBuramajja. 

2. (*32) 19 A. I. H. 1932 AIL 851 : 64 All. 622 : 

13*^ I. C. 93» Faquir Cbaod y. Kuodao Biogb. 
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TN’est for some distance and then to the 
south, closed according to the recent survey 
map. The obstructions complained of as 
having been caused to the said pathways 
by the defendants were (l) construction of 
a chabutra (platform! together with steps 
about 9 x 7 cubits, (2) projection of the 
thatched frame of the verandah of the old 
dalan upon the pathway to the extent of 
2 cubits, (3) heaping a pile of bricks on 
the pathway to the west of defendant 
I’s old dalan leaving only 2 to 3 feet of 
the pathway and (4) digging of ditches at 
a place in the junction of the pathways to 
the east of the house of defendant 3 
and south of the verandah of defendant 
1 as deep as a man’s height. The cause 
of action, as stated in the plaint, was per¬ 
sistent refusal on the part of the defendants 
to remove these obstructions which in con¬ 
sequence paralysed transport of men and 
conveyances of the villagers to their houses. 
The relief sought was to have a declara¬ 
tion that these pathways existed immemo- 
rially, and the village public bad a right to 
pass over them with conveyances, such as 
bullock-carts, elephants and horses. To 
this declaratory relief was added two con¬ 
sequential reliefs, namely, (l) removal of 
the obstructions alleged in the plaint and 
(2) permanently restraining the defendants 
from making new obstructions bn the path¬ 
ways. The rest of the reliefs prayed for 
are not material for the purpose of this 
case. As already indicated, the subject- 
matter of the suit was submitted to arbitra¬ 
tion by reference from Court and the 
arbitrators submitted their first award 
on 20th August 1928. The scope of 
the reference will appear from the award 
itself and wo have not got either the order 
of reference or the petition of the parties 
defining this scope. The award starts with 
the following words : 

[11] “This is a suit lor declaration of public 
right of way over the disputed land. The defen¬ 
dant claims the land in front of his bouse as part 
of his homestead land. We held local inspection 
in presence of the parties and pleaders and read 
the evidence already recorded in Court and went 
through documents filed by both sides and heard 
arguments advanced by both sides.*’ 

[ 12 ] The decision of the arbitrators in 
the first award is to the effect: (j) That 
the land belonged to the defendant Babu 
Ram Prasad, ( 2 ) that the public and their 
conveyances used to pass over it from a 
long time, (3) that the existing chabutra 
already built on the land by Babu Bam Pd. 
should stand, ( 4 ) that there would be left 


A. I.R. 

10 feet wide land just contiguous to the 
chabutra on its north, east and west for the 
passage, (6) that the village public, their carte 
and other conveyances will be allowed to 
pass and repass without any ohstruction by 
Babu Ram Prasad, (6) that the plaintiff 
and other members of the public would be 
entitled to go to their respective houses and 
to take their conveyances, buUock-carte 
etc., from east to west passing over this 
10 feet road running by the east, north and 
west'of the said chabutra, (7) that to the north 
of the said 10 feet of land for public passage 
Babu Ram Prasad will have his land up to 
the verandah of Ram Sarup, defendant 3 
(which is to the further north beyond 
the public road,), and (8) that the public 
going to the well on the north of the said 
chabutra will also have a right of way 
over the said 10 feet land. After this award 
we.8 received in Court, it was remitted to 
the arbitrators for clarification of certain 
points which were found to have been left 
in some ambiguity. The arbitrators there- 
upon sent a supplementary award on lOth 
July 1929, and this was confined to defin¬ 
ing the road leading to the well on the 
north. This award on remand was to the 
effect that a path 8 feet broad along the 
eastern wall of the house of Mshabal, defen¬ 
dant 2 (more correctly defendant S) and 
contiguous to the wall running from south 
to north up to the southern mouth of the 
galli leading to the welllyingtothe north of 
the galli will be left (free), and that this 
passage shall not be over and above the 
cart passage (track) but shall be part and 
parcel of the same wherever it will run. 

[13] The next incident that I wish to 
notice, for completing the narration rele¬ 
vant to the issue is the amendment of the 
decree that was allowed by the Munsif but 
reversed by this Court. The amendment 
was to the effect (a) that the portion of the 
cadastral survey No. 343 (which is the survey 
number as given in the plaint of the village 
path starting from the east of the chabutra to 
the bouses of the plaintiffs on the sonthwe^) 
lying west to the chabutra and between the 
plaintiff’s houses and the said chabutra of 
defendant 1 was also within the 
of the confirmed award so as to make iw 
terms operative; (b) that the re^sion 
survey map showing no way in 
survey No. 398 and a narrow way betw^ 
revisional survey Nos. 400 and 401 hM 
rebutted and made inoperative m 
the confirmed award, and that the 
survey map recording the whole patnw y 
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ander saivey plot no. 343 had been found 
to be ooirecb and made operative so as to 
make the terms of the award enforceable ; 

(c) that the decree was for permanent in. 
ionctibn not to obstruct this public way; 
and (d) that the scope of the award was to 
give a right of way up to the plaintiff’s 
house on revisional survey plot no. 397 to 
the public. This amendment was cancelled 
by this Court and amendment of the decree 
by incorporating so much of the plaint as is 
necessary to interpret it was allowed. Keep, 
ing all this in view, it is plain to me that 
the decree prohibits the defendants from 
putting any obstruction in the village path 
as claimed in the plaint. In my judgment, 
therefore, this is not one of the kind of de¬ 
crees governed by s. 48, Civil P. C. This 
decree cannot be said to have been spent 
up after expiry of 12 years from the date it 
was passed. This is a decree granting per- 
manent injunction. 

Cul The next question that I shall proceed 
to deal with is if execution of the decree, 
lin its ture interpretation as stated above, 
irrespective of its form, is barred by limi. 
tation. The decree, so far as it prohibits 
the defendants from obstructing the village 
path is not capable of execution on the date 
it is passed, or, in other words, until an 
obstruction is caused there is nothing to 
execute. In such circumstances, its execution 
may not be necessary till after the 12 years 
of the date of its passing. As soon as any 
lobstruotion is caused and the Court’s order 
lin that behalf is breached, a cause of action 
Ifor enforcement of the decree arises. It is 
|ebocking to common sense to hold that by 
itime the cause of action arises for the first 
Itimo, the decree should have had already 
\becomo dead. In 40 M. L. J. l,® their Lordships 
of the Judicial Committee held that where 
the decree is not enforceable as soon as it 
is passed without something further coming 
to happen, the Art. 182, Limitation Act, 
does not apply and in such cases Art. Idl 
applies. According to Art. 181, limitation of 
three years begins to run from when the 
right to apply accrues." In tbe present 
case, only when the obstruction is caused 
the decree-holder’s right to apply accrues. 
From the very nature of the decree that it is 
one permanently restraining the judgment- 
debtors from obetruoting the village (>akhway 
leading from the east down to the west and 
■outh till it roaches the houses of the plain. 

S. (*21) 8 A. I. R. IWl P. C. 31 ; 48 I. A. 17 ; M 
I. O. «86: 40 M. L. J. I (P. O.), IUin**hw»r Singh 
V. HoiBMhmr Siogb. 


tiffs and other villagers in whose favour the 
decree was passed, it is beyond the reach of 
the bar provided in S. 48, Civil P. C. 23 ALL. 
465* and 28 ALL. SOO® are also in point. In 
similar cases of breach of Court’s order, 
Order 21 Rule 32 applies. 

[15] The only other matter that remains 
to be considered is the plea of res judicata 
raised by the judgment-debtor. The conten¬ 
tion is that in previous execution cases, it 
has been held that the decree under execu¬ 
tion is not one granting a permanent injunc- 
tion and is, therefore, incapable of execution 
in view of the provisions of S. 48, Civil 
P. C., and that the execution is also barred 
by limitation in accordance with the provi¬ 
sions of Art. 182 of sell. 1 , Limitation Act. 
The point raised is not at all free from 
difficulty. As it is a question of some interest, 
I propose to deal with it in somewhat de¬ 
tail. The earliest decision dealing with the 
applicability of the principles of res judicata 
to decisions in execution proceedings was that 
in 8 Cal. 51.® What happened in that case was 
that the decree which was barred by limitation 
was sought to be executed in the year 1874 and 

the Subordinate Judge upon the petition of 8th 

October 1874, made an order that the attach¬ 
ment process do issue. This order was passed 
after notice was served on the judgment- 
debtor on 23rd September 1874, to show 
cause why the decree should not be executed 
against him. No appeal was preferred against 
it; it was acted upon, and the property 
sought to be sold under it was attached and 
remained under attachment until the appli- 
cation for the sale now under consideration 
was made. The High Court in appeal held: 
‘A decree once dead no proceeding by 
means of an application out of time could 
revive it." Their Lordships of the Privy 
Council in reversing the judgment of the 
High Court said ; 

T As already observed, tbo Subordinato 

Judge had jurlsdiotion upon the potiiioD of 8th 
Oclober 1874 to determine whether tbo decree 
waa barred on 8th October 1871. and ho made an 
order that an attachment should Issue. He, whe¬ 
ther right or wrong, must bo considered to have 
determined that it was not barred .... Tbo pre¬ 
sent application, having been made within three 
years after the order of 8th October 1874, Is as 
valid as if it bad been made immediately after the 
eipiration of the three months.” (The period for 
which a stay of proceeding was granted to the 
judgment'debtor.) 


4 . (’01) 23 AU. 466, Bamsaran v. Chatar Singh. 

5. ('06) 2d All 300, Bhagwan Das v. Sukhdei. 

•. ('82) 8 Cal. 51 : 8 I. A. 123 : 4 Bar. 248 (P. C.), 
Mungul Pershad v. Orija Kant LuthirL 
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[ 17 ] In 6 ALE. 269' at p. 275, their Lord- 
ships of the Judicial Committee observed : 

[181 “Mr. Probyn had jarisdiction to execute 
that decree, and it was consequently within his 
jurisdiction and it was his duty to put a construc¬ 
tion upon it. He had as much jurisdiction, upon 
examining the terms of the decree, to decide that 
it did award mesne profits as be would have had 
to decide that it did not. The High Court assumed 
jurisdiction to decide that the decree did not 
award mesne profits but, whether their construc¬ 
tion was right or wrong, they erred in deciding 
that it did not, because the patties were bound by 
the decision of Mr. Probyn, who, whether right or 
wrong, bad decided that it did ; a decision which, 
not having been appealed, was final and binding 
upon the parties and those claiming under them”: 
(8 I. A. 123=8 Cal. 51.«)” 

[19] This case has been very strongly 


relied upon by the learned counsel for the 
appellant. In 7 all. i02® what happened 
was that in course of a proceeding for exe¬ 
cution of a decree the Court construed the 
decree to award interest at a certain rate 
till i)ayment and made an order as to its 
execution. The question of construction of 
the decree came to arise in a subsequent 
execution proceeding. Their Lordships in 
holding that the order passed in the previous 
execution case relating to the construction 
of the decree was binding between the par- 
ties, observed : 

[20] "The High Court took no notice of the 
ground upon which the Subordinate Judge decid¬ 
ed. that the question had been concluded by his 
order of 25th January 1879, and their Lordships 
think it should be remarked, m justice to the 
Hmh Court that this may be aocounted for by the 
Shat not long before this theFull Bench of that 
Court bad held that the law. %vhich they caU the 
law of res judicata, was not applicable to execution 
proceedings. The question now for their Lordships 
decision is. .whether the order of 25th January 
1879 was not conclusive between these patties ? 
It was an order made in the execution proce^ings 
in this very suit ; and the decision of this Board 
in 111. A. 377 is exactly in point." 

[ 21 ] In 48 cal. 499® their Lordships of the 
Privy Council re-affirmed the principles 
laid down in 11 i. A. 37.'^ Lord Buckmaster, 
who delivered the judgment of the Board, 
observed at p. 507 : 

[22] “The appellate Court, however, took a 
different view, and regarding the question as still 
open decided it against the appellant, but the 
error in their judgment is due to the fact that they 
regarded the question as completely governed by 
S. 11, Civil P. C. That section prevents the retrial 
of issues that have been directly and substantially 
in issue in a former suit between the same parties, 


7. ('84) 6 All. 269 ; 11 I. A. 37 (P.G.),Ram Kirpal 
V Rod Ku&ti. 

8 . (’85) 7 All. 102 : 11 I. A. 181 (P.O.), Beni Bam 
V. Nanhu Mai. 

9 (’21) 8 A. I. K. 1921 P. C. 11 : 48 Cal. 499 : 
48 I. A. 187 : 60 I. C. 631 (P. C.), G. H. Hook 
V. Administrator-General of Bengal. 


aod this question obviously arises in the same and 
not in a former suit, but it does not appear that 
the learned Judge’s attention was called to tbe de* 
cisioD of this Board in 11 I. A. 37,7 which clearly 
shows that the plea of res Judicata still remains, 
apart from the limited provisions of the Code, and 
it is that plea which the respondents have to 
meet in the present case* Iq tbe words of Sir 
Barnes Peacock (at p. 41) : ‘The binding force of 
such a judgment in such a case as the present de¬ 
pends not upon S* 13 of Act 10 [X] of 1877’ (now 
replaced by S. 11, Civil P. C., 1908) ‘but npon 
general principles of law. If it were not binding, 
there would be no end to litigation’*” 

[23] In 48 ALL. 201^® their Lordships of 
the Allahabad High Court, relying upon the 
decisions above referred to and also on tbe 


case in 48 I. A. 45,^^ held at p. 205: 

(24] “It is true that S* 11, Civil P. C., or any 
of its explanations, cannot in terms apply to an 
execution proceeding because tbe question arises 
in the same suit and not in a second suit* But, as 
observed by their Lordships of the Privy Council 
in 6 All* 2697 an order in execution may be as 
binding between the parties and those claiming 
under them as an interlocutory judgment in a suit 
is binding upon the parties in every proceeding in 
that suit, or as a final judgment in a suit is bind¬ 
ing upon them in carrying the judgment into exe¬ 
cution* The binding force of such a judgment does 
not depend upon S. 13, Act 10 [X] cl 1877, but 
upon general principles of law* If it were not 
binding there would be no end to litigation : see 
also the Privy Council case in 8 Cal. 61*^” 

[26] “Where, therefore, a point has once been 
expressly decided in the execution department, 
there can be no doubt whatsoever that that deci¬ 
sion binds the parties in all subsequent proceed¬ 
ings* In cases where a point has not been directly 
decided but is such as must be deemed to have 
been necessarily decided before an order of execu¬ 
tion was passed, tbe decision has also been held to 
have a similar binding force. For instance, objeo- 
tions that the application is not in accordance 
with the law, or that it is barred by time or that 
the decree is not capable of execution or that 
tbe Court has no jurisdiction to entertain tbe 
application or that the person applying for execu¬ 
tion has not tbe right to do so, are 
which if not raised before the execution is orderw, 
have been decided adversely to the objectors 
tbe execution order.” 

[25a] Reference may be made to the recent 
case in 48 I. A. 46“ decided by their Lord¬ 
ships of the Privy Council. At p. 48 Lord 


Moulton observed: 

[26] was not only competent tothepr^nx 
respondents ,to bring the plea forward 
occasion, but it was incumbent on *hem to 
if they proposed to rely on it’ though m that ^ 
such a plea was in fact bronght 
decided upon. See also the case m 47 AU. oo 
and the cases cited therein." _ 


10 . (’26) 
90 I. C. 
11 . (’ 21 ) 
59 I. C. 
Tevar. 
12. (’25) 
SOL O. 
nllah. 


13 A. I. B. 1926 All. 71 : 48 All. 201 : 
83, Dip Prokash v. Dwarka - . 

8 A. I. B. 1921 P. C. 23 : 48 I- 
880 (P. C.), Baja of Bomnad v. Veluaanu 

13 A. I. B. 1925 AH. 

723, Dwarka Das v. MalUMninad Ashfaq 
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[26a] There are various other authorities 
to the same effect. I do not, however, pro- 
pMe to refer to them. The effect of the 
authorities above referred to is that although 
S. 11 , Civil P. C., does not, in terms, ex¬ 
tend to execution proceedings, and other 
proceedings of like nature, the general prin¬ 
ciples of the rule of res judicata including 
the rules of constructive res judicata, too, 
do apply to orders and decisions passed 
in execution cases. Like the statutory rule 
|Of res judicata these rules are also sub¬ 
ject to certain factors that limit their 
'application, that is to say, the subject- 
matter of the proceeding in which any 
particular decision is given must be the 
same as in a subsequent proceeding in 
order to make the former decision res 
judicata between the parties. Similarly 
the issue decided in the previous decision 
must have directly and substantially arisen 
/or decision. It will not be out of place to 
refer to certain decisions of this Court in 
which it has been observed that the special 
rules laid down in the explanation to s. li, 
Civil P. C., which go beyond the ordinary 
doctrine of res judicata ought not to be 
applied generally in execution cases. In 
1 Pat. 693’® it was held : 

Q M doctrine laid down in 

B. 11, Civil P. C., relating to res judicata may be 
Applied and rightly applied in certain proceedings 
ID oxccutioo ftrifiiDg out of tlie s&ise judgment 
M as to pul an end to litigation and may possibly 
bo applied In certain cases where separate suits 
have been bfoogbt raising points which have 
already been decided in execution cases fought 
between the same parties, still 1 do not think that 
the special rules laid down in the explanation to 
that section Vblch go beyond the ordinary doctrine 
of rea judicata ooght to be applied generally in 
axeention cases." 

[28-29] In this view of the law, it remains 
to consider whether the point of limitation 
that arises in the execution proceeding out 
of which Iho j)re8ent appeal arises did in 
fact arise, and has in fact been decided 
conclusively as between the parties in pre- 
viouB execution cases. It would bo profit- 
able here to refer to the case in 24 C. w. N. 
269’* at {). 272 where it was said: 

[80] "It wan decided by tbe Judicial Committee 
IlD 11 I. A. 377 and 11 1. A. ISL^ that a decision, 
lin the course of execution proceedings, of a quea^ 
tioti wAtch properly ariaea for eonaideratxon is 
&na] and binding between tbe parties." 

[31] As 1 have already shown, in the 
execution cases which were dismissed as 

13 . ('23) 9 A. I. B. 1922 Pat. 289: 1 Pat. 693: 
67 1. C. 656, Prithi Uabton ▼. Jamshad Khan. 

14 . raO) 7 A. 1. B. 1920 Ca). 854: 47 Cal. 446: 
65 1 . O. 189: 24 O. W. N. 169, Kali Das v. Pro- 
ranno Komar. 


barred by limitation tbe reliefs sought w’ere 
to demarca^ the suit path-way and to 
deliver possession thereof to the -decree- 
holder. On examination of the reliefs sought 
in the plaint and those granted by the 
arbitrators in their award both of which 
were incorporated in the decree, the decree, 
holders were not entitled to get possession 
of tbe lands on which the path-way existed. 
The reliefs prayed in tbe execution cases, 
therefore, were not the proper reliefs which 
could be granted by putting tbe decree into 
execution. All questions of limitation or 
any other question that would legitimately 
arise in such execution cases would refer 
to that part of the decree which dealt with 
those reliefs. The executing Court and the 
appellate Court were perfectly right in 
deciding that the decree relating to the 
path-ways to which the relief in those execu- 
tion cases was considered from the decree, 
it only gave a declaration that the villagers 
were entitled to have the path-ways from the 
east of the chabutra to the west and then 
to the south down to the houses of the plain, 
tjffs and other villagers. The decree, so far 
as it related to this part of the relief, can- 
not be said to be a decree granting a 
permanent injunction, and as such exempt 
from the operation of s. 48. Even if the 
decree granted the relief claimed, namely 
the relief of having the pathway demarcated 
and getting delivery of possession thereof 
yet It should be clearly barred by limitation 
both on account of the three years’ rule 

Limitation Act, 
and of the 12 years' rule of s, 48 , Civil P, C, 

Ibe point to be considered is whether those 
execution cases at all related to removal of 
an obstruction that bad been caused by thei 
judgment-debtor in the path-way concerned! 

of whether the question! 

of limitation, and for that purpose deter 

villagers the right 
w free passage and had imposed an oblisa- 
tion upon the judgment-debtor not ^to 
obstruct the same, did arise. It is clear on 
the very face of it that these questions wei“ 
quite foreign to those execution proceedings. 
The decree m effect amounts to an order of( 
the Court prohibiting the defendant judtr 
ment-debtor from obstructing the pathway, li 
and when the judgment-debtor does obstruct 
it m defiance of the Court’s order, he is 
guilty of disobedience of the Court's order 
which amounts to contempt. The question, 
ariaes. has it at all been considered in the 
decisions which are sought to operate as a 
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bar of res judicata or did the Court consider pay Rs. Iio per month as maintenance from 
either directly or incidentally the identical the date of the plaint until her death. The 
point which has arisen for ohr decision in application for recovery of maintenance 
the present execution case. The answer was held to be barred by limitation by an 
obviously is in the negative. Therefore, it is order no. 134 of 1884 and this order was 
difficult to hold that those decisions will upheld in appeal. Than subsequently, there 
operate as res judicata. was another application for recovery of 

[32] Their Lordships of the Privy Council Q-rrears of maintenance and the previous 

have also taken a similar view with regard decision on the point of limitation was 
to the application of the rule of res judicata Pleaded, as res judicata. It was held by 

to execution cases in 33 ael. 264.*° In that Lordships of the Madras High Court: 


case, a mortgage decree was passed on 25th 
August 1900, against A and B. This decree 
was made absolute on Qlst December 1901. 
B got the decree, against her, set aside on 
the ground of non-service of summons, and 
the suit w'as retried as against her. In the 
retrial, a preliminary decree against B was 
passed on I5th August 1902. B’s appeal 
against this decree was dismissed by the 
High Court on 16 th November 1904. The 
plaintiff applied to make the decree of istb 
August 1002, absolute against both A and B. 
The Court made it absolute against B only 
and said that the decree against A dated 
I5tb August 1900 and 2lst December 1901 
had become extinct being barred by limi¬ 
tation. This order was passed on 27tb 
November 1905. On 21st December 1905, the 
plaintiff filed an application for execution 
basing the same on decrees of 25tb August 
1900, 15th August 1902, 16th November 1904, 
2l8t December 1901 and 27tb November 1905. 
The judgment-debtor raised a point of limi- 
tation and pleaded that tbe point was 
concluded by the order of 27th November 
1905 which order was res judicata. Their 
Lordships of the Privy Council held that 
the execution case was not barred by limi- 
tation. With regard to the point of res 
judicata their Lordships said : 

' [33] “With regard to the second point that the 
plaintiff was estopped in the present proceedings 
by the judgment given against him on 27th 
November. 1903, upon bis application of 13th 
February 1905, it is sufficient to say that the 
present application is different from the application 
then before the Court.” 

[34] Their Lordships pointed out that the 
present application was based on all tbe 
different decrees above referred to, while 
the application of 15th February 1905, was 
based only upon the decree of isth August 
1902. In SO Mad. 504*® the plaintiff obtained 
. ft decree in 1876 directing the defendant to 

15. (’ll) 33 All. 264 ; 38 I. A. 37 : 9 I. C. 975 
(P. C.), Ashfag Husain v. Gaurl Sabai. 

16. (’07) 30 Mad., 604, Aitamma v. Narayana 
Bhatta. 


[35] “As an erroneous decision on a point of 
law, it does not in our opinion operate as res 
judicata, so as to bar applications to recover 
arrears of maintenance which have since ac¬ 
crued.” 

[36] To the same effect is tbe decision in 
18 Mad. 482.*^ The decree prohibiting the 
judgment-debtor from obstructing the path¬ 
way (the prohibition being conveyed by the 
words “the passage will be left for tbe 
passage of the public, etc., without any 
obstruction by Babu Bam Prasad and tbe 
public will be entitled to go to their houses 
and take their conveyances”) is not capable 
of execution until tbe Court’s order is 
breached. In such a case neither the period 
of limitation under Art. 182 nor the period 
of limitation provided by S. 48, Civil P. 0., 
would, if free of authority I would venture 
to suggest, commence to run until the 
decree-holder’s right to apply arises. I may 
cite an illustration; suppose a decree is 
passed for recovery of possession of a cer- 
tain property from the judgment-debtor after 
happening of certain incident and the said 
incident happens more than 12 years after 
tbe passing of the decree. Can it be urged 
with any amount of reasonableness that by 
the time tbe right to execute tbe decree 
accrues to the judgment-debtor the decree 
stands dead and extinct. In my view, there¬ 
fore, the plea of res judicata fails. It may 
be noted that the present execution case is 
based not on the decree as it stood but the 
decree in its amended form. This makes 
tbe case parallel to the case in 33 ALE. 264.*® 
Tbe cause of action and the nature of the 
relief arising therefrom are different. If the 
Courts in tbe previous execution cases ex¬ 
pressed any view on tbe nature of this part 
of the decree, we are concerned with, such 
expressions are merely expressions of opinion 
or obiter and hence not operative as res 
judicata. In the result I would uphold tbe 
order of the learned Subordinate Judge and 
dismiss tbia appeal with costs. 

17. ('96) 18 Mad. 482, Kuppu Ammal v. Sami- 
natha Ayyar, 
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[87j Meredith J. —I entirely agree. In 
my opimon the extraordinary persistence of 
the deoree<holder in this case is duo to the 
fact that he has a real grievance with regard 
to the interpretation by the Courts of bis 
dMree, a grievance which Court after Court 
has failed to redress. 

G.B./d.h. Appeal dismissed. 


[Case No. 132.] 

*A. I. R. (33) 1946 Patna 401 

Meredith J. 

Ethel Ada Brown — Petitioner 

V. 

Charles Earnest Brown — Respondent. 

Matrimonial Case No. 4 of 1945, Decided on 
9th January 1946. 

(a) Interpretation of Statutes — Fiscal 
Statutes — Construction. 

Fiscal Statutes, for example, the Court-fees Act, 
must be construed strictly and in favour of the 
subject. [P 402 C 1] 

Court-fees Act-~ 

(’44) Chitaley, S. 1, N. 13. 

(■36) ALyer, Page 4, Pt. 14. 

•(b) Court-fees Act (1870), Sch. II, Arts. 20 
and 17 (vi) — Petition under Indian and 
Colonial Divorce Jurisdiction Act, 1926 and 
1940 — Court-fee on, is payable under Art. 17 
(vi) and not Art. 20 nor Art. 1 (d) of Sch. II. 

Articles in the Court-fees Act cannot be applied by 
analogy. Article 20 relates only to petitions under 
the Indian Divorce Act and can have no application 
except to petitions under that Act. Though certain 
provisions of that Act may have been made ap¬ 
plicable to proceedings under the Indian and 
Colonial Divorce Jurisdiction Act, that itself can¬ 
not convert a petition under the latter Act into a 
petition under the Indian Divorce Act. Though 
the proceedings under the Indian and Colonial 
Divorce Jurisdiction Act are to be regulated by 
the Indian Divorce Act and the rules made there¬ 
under, Art. 20 of Sch. II. Court-fees Act, is not 
a rule under the Indian Divorce Act. Belief under 
the Indian Colonial Divorce Jurisdiction Act is 
granted only upon grounds which would be appli- 
oable in England. Hence Art. 20 is not applicable 
to a petition under that Act : (’35) 22 A. I. U. 
1986 All. 791, Bef. [P 402 C 1] 

But the proceeding under that Act though ini¬ 
tiated by a petition, is in the nature of a suit and 
not merely an application. Therefore the proper 
Artiole applicable to a petition for dissolution of 
marriage nnder the Act U the residuary Art. 17 
(vl) of Sob. II, Court-fees Act and not Art. 1 (d) 
of Sch. II. [ r 402 O 2} 

Court-'fees Act—■ 

(’44) Obitaley, Soh. U, Art. 17 (vi). Mote 1. 

P. K. Bom — for Petitioner. 

Fdsin Funus for Oovernment Advocate— 

for the Crown. 

Judgment. — This is a court-fee matter 
whiob has been referred to me as Taxing 
Judge. The question is, what is the court- 
1946 P/51 A 62 


fee payable upon a petition for dissolution 
of marriage under the Indian and Colonial 
Divorce Jurisdiction Act, 1926, and 1940 ? In 
the present case a court-fee of rs. 3 - 12-0 
only has been paid under Sch. ii, Art. 
1 (d), Court-fees Act as on an application 
or petition presented to a High Court. The 
Stamp Reporter, however, took the view 
that court-fees should be paid under Sch. II, 
Art. 20 which provides a court-fee of Rs. 3o 
in^very petition under the Indian Divorce 
Act, except petitions under s. 44 of the same 
Act and every memorandum of appeal or 
cross-objection under s. 65 of the same Act. 
He concedes that that Article can only be 
applied by analogy, as no direct provision 
has been made in the Court-fees Act with 
regard to petitions under the Indian and 
Colonial Divorce Jurisdiction Act but he 
relies upon the fact that S. 1 ( 4 ), Indian and 
Colonial Divorce Jurisdiction Act, 1926, 
provides that: 

[2} ‘‘Proceediugs before a High Court in India 
in exercise of the jurisdiction conferred by this Act 
shall be conducted in accordance with rules made 
by the Secretary of State in Council of India with 
the concurrence of the Lord Chancellor.” 

[ 3 ] The rules made under this provision, 
published in the Gazette of India, dated 
26th August 1927, provide in R. 24 that 
subject to the provisions of these rules all 
proceedings under the Act between party and 
party shall be regulated by the Indian 
Divorce Act and the rules made thereunder 
and provide in R. 22 that proceedings relating 
to alimony, maintenance, custody of children 
and to the payment, application or settle, 
ment of damages assessed by the Court 
shall be conducted in accordance with the 
provisions of the Indian Divorce Act, 1869 , 
and of the rules made thereunder. 

[ 4 ] In the alternative, the Stamp Reix)rter 
suggested that the court-fee should be 
charged under the residuary article. Art. 17 
(vi),^8ch. II, Court-fees Act, which provides 
for "every other suit where it is not 1 x 5 a. 
sible to estimate at a money value the 
Bubject-noatter in dispute, and which is not 
otherwise provided by this Act.” 

[6] The learned Taxing Officer, as there 
have been no decisions of this or any 
other High Court, save one to which I 
shall refer, and as the matter is of general 
importance, has made this reference to me 
under s. 6, Court-foes Act. He mentions that 
it has heretofore been the practice in this 
Court to require a court-fee under sch. ir 
Art. 90, Court-fees Act. ’ 

C6] The petitioner, for the contention 
that only Be. e-ia-O is payable, relies upon 
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tijc usG of the ^ovd “petition” in the Act, 
and points out that undec R. 5 of the rules 
all proceedings under the Act shall be com* 
menced by filing a petition to which shall 
be attached a certificate of the marriage. 
Ho relics fvirther uix)n the single decision to 
which I have referred, which is that of 
l^ennelt d. of the Allahabad High Court in 
Smiirthwaite v. Sm'iirthwaite,5B AIjIj. 250.^ 
The learned Judge held that court-fee should 
he paid as nix)n an application to the High 
t'ourt. He did not, however, issue notice to 
the Government Advocate, and the matter 
was heard ex 'parte. 

i 7j Fiscal Acts must be construed strict- 
ly and in favour of the subject. It is, in 
my judgment, not possible to apply Art. 20 
of sch. II. Articles in the Coiirt-fees Act 
cannot be applied by analogy. The article 
in question in terms relates only to peti¬ 
tions under the Indian Divorce Act, and can 
have no application except to petitions 
under that Act. Though certain provisions 
of the Indian Divorce Act may have been 
made applicable to proceedings under the 
lindian and Colonial Divorce Jurisdiction 
Act, that in itself cannot convert the peti- 
tion into a petition under the Indian Divorce 
Act. True, the proceedings shall be regulated 
jby the Indian Divorce Act and the rules 
made thereunder, but Art. 20 of Sch. II, 
Court-fees Act, is surely not a rule under 
the Indian Divorce Act. As Bennett J. 
has rightly pointed out, relief under the 
Indian and Colonial Divorce Jurisdiction 
Act is granted only upon grounds which 
would bo applicable in England. I am quite 
clear that scb. II, Art. 20 cannot be ap¬ 
plied, and the previous procedure in this 
Court has been wrong. 

[8] Coming now to Art. 17 (vi) of Sch. II, 
that applies only to suits. The question, 
therefore, is whether the proceeding in ques¬ 
tion is a suit, or is merely an application. I 
have no hesitation in bolding that it is a 
suit. It is true that the proceedings are ini- 
tiated by petition. That, however, means 
nothing. Under the Indian Divorce Act, the 
proceedings are also initiated by petition, 
see S. 10. “Any husband may present a peti¬ 
tion to the District Court or to the High 
Court, praying that his marriage may be 
dissolved, etc.,etc.,” yet the Act right through 
makes it clear that the proceedings are by 
suit. For example, S. 6 refers to “all suits 
and proceedings in causes and matters 
matrimonial.” Section 15 refers to “any 

1 . (’36) 22 A. I. R. 1935 All. 791 : 58 All. 259 : 
158 I. C. 621. 


A. i. s. 

suit instituted for dissolution of marriage.” 
Section 36 speaks of “any suit under this 
Act whether it be instituted by a husband 
or by a wife, etc., etc.” 

[9] It is quite true that the word “suit” 
is not to be found in the Indian and Colo¬ 
nial Divorce Jurisdiction Acts, but s. 1 (i) 
of the Act of 1926 in express terms confei's 
jurisdiction on the High Court to make a 
decree for dissolution of a marriage and as 
incidental thereto to make certain orders. 
The use of the word “decree” clearly implies 
that the proceedings are really by way of 
suit, though initiated by petition. We get a 
definitionof “decree” in S. 2 ( 2 ), Civil P.C., as 

"the formal expression of an adjudication which, 
so far as regards the Court expressing it, concln- 
sively determines the rights of the parties with 
regard to all or any of the matters in controversy 
in the suit etc.” 

[ 10 ] The learned Taxing Officer has re¬ 
ferred to a decision of a previous Taxing 
Judge of this Court in Second Appeal No. 569 
of 1919 on 20th June 1919, wherein the learned 
Judge held that in a suit for restitution of 
conjugal rights Art. 17, cl. (vi) of Sch. 2 is 
the article applicable. As the stamp reporter 
has pointed out, such a suit is in a way the 
inverse of a suit for dissolution of marriage. 
The practice has always been to treat these 
proceedings for dissolution of marriage as 
suits. The present proceeding has been 
numbered as “Matrimonial Suit No. 4 of 
1945,” and the learned Taxing Officer starts 
by saying that “a suit has been brought by 
a wife for dissolution of marriage under the 
Indian and Colonial Divorce Jurisdiction 
Act.” It may be noticed also that though 
proceedings under the Indian Divorce Act 
are by the provisions of the Act itself, suits, 
yet in framing Art. 20 of scb. n the word 
“petition” was used. There is, therefore, as 
I have said, nothing in the use of the word 
“petition.” 

[n] Having regard to all the circum¬ 
stances I have no hesitation in holding that 
we are dealing with what is in substance a 
suit, and not a mere application. It follows, 
therefore, that the petitioner is wrong in 
affixing court-fee of Es. 3-12-0 only. The 
proper article is’Art. 17 (vi) of sch. II, for it 
is a suit for which no provision bos been 
made elsewhere in the Court-fees Act and in 
which it is not possible to estimate the sub¬ 
ject-matter in dispute at a money value. 
I answer the reference accordingly- The 
I>etittoner is allowed two weeks to pay the 
deficit court-fee. 

N.s./d.h, Answer accordingly. 
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[Case No. 133.] 

A. I. R. (33) 19K Patna 403 

Fazl Ali C. J. and Pande J. 

Sir Kameshwar Singh —Appellant 

V. 

Jaiparhash Naj'ain Singh and others 

— Nespondents. 

Appeal No. 223 of 1944, Decided on 11th Deecm- 
Dcr 1945, from original order of Sub-Judge, Gaya, 
I>/-28th ftfarch 1944. 

Bihar Tenancy Act (8 [VUI] of 1885), Ss. 158 
/ Y 148 (g)—Service of notice under S. 148 
(s) *8 not a condition precedent to filing of 
execution—S, 158AA does not prohibit filing of 
execution within 45 days of service of notice 
but merely prohibits attachment and sale 
Within such period. 

The service of notice under S. 148 (g) is not a 
condition precedent to the 61iog of application for 
execution of a decree. Section 158AA does not pro¬ 
hibit the decree-holder from putting in an applica¬ 
tion for execution of bis decree within 45 days of 
the service of notice under S. 148 (g) and there is 
nothing in that section which prevents the Court 
from entertaining an application within the said 
period of 45 days. The section merely prohibits 
the realisation of the decree by attachment and 
sale of the judgment-debtor’s property within a 
period of 45 days from the date of service of 
notice. Where an application for execution is tiled 
without the service of notice under S. 149 (g) the 
Court has to insist the decree-holder taking 

out such notice with a view to giving the judg¬ 
ment-debtor an opportunity of paying the decretal 
sum : 1’45) 32 A. I. It. 1945 Pat. 268 and M. A. 
No. 162 of 1943, Rel. on. [P 403 C 2] 

S. P. SrivasCava —for Appellant. 

Sarjoo Prasnil, Murtaga Fail Ali and Anisur 
liahntnn —for Itcspondonts. 

Pande J. — This api>eal is clirectod 
against the order of the Siilx>r(lmato Jiulgc, 
Third Court, Gaya, under .s. 47, Civil P. C., 
in an execution juocceding for the realisa¬ 
tion of decretal dues under a rent decree 
•whioh was passed on 7th May 1940. It ap. 
pears that the decree-holder ba<l mode a 
previous application for execution which was 
registered as Execution case no. 12ft of 1941. 
During the pendency of that execution cose 
notice under s. 148(g).Bihar Tenancy Act,was 
served on 18th April 1048. That case was 
however, dismissed by the Court on 2i8t 
April 1948, on the ground of non-service of 
the notice. The decree-holder presented a 
second application for execution on 4tb May 
1048. The judgmont^ebtor objected to the 
entertainment of the second petition on the 
ground that no application for execution 
could be entertained within 46 days from 
the date of service of notice which is the 
period prescribed for payment of tiie deere- 
itiX dues. This objection prevailed with 


the lower Court and the Court by its order 
dated 26tli March 19d4, directed llio execu¬ 
tion case to be struck off. 


[ 2 ] It is contended for the appellant that 
there is nothing in S.15SAA. Bihar Tenancy 
Act, which bars the decree.holder from put. 
ting in an application for execution of his 
decree within 45 days from the date of 
service of the notice, nor there is anything 
in that section which prevents the Court 
from entertaining an application within the 
said period of 45 days. It is stated that the 
section merely provides that if the judg. 
ment-debtor fails to pay to the decree.bolder 
or deposit into Court the decretal amount, 
such amount may, upon an application 
made in this behalf, by the decree-holder be 
realised by the attachment and sale of the 
property of the judgment-debtor, both mov¬ 
able and immovable. It is argued that the 
service of notice under s. 148 (g), Bihar 
Tenancy Act, is not a condition i)recedGDt 
to the entertainment of aii application for 
execution and it merely bars the realisation 
of the decree by attachment and sale of the 
judgment-debtor’s property within the said 
period of 45 days from the date of service' 
of notice. In support of tlie contention, 
reference is made to the decision of a Divi¬ 
sion Bench of this Court in 24 rat. 153.^ 
This case is a clear authority in support of 
the contention of the learned advocate. In 
that cose reference is made with approval 
to a previous: decision of ]{oul>en .T. in 
M. A. NO. 152 of 1943,^ unroix)rtcd. In that 
case, his Lordship ix)inled out that .S. l5ftA a, 
lays stress on the realisation of the decree 
by attachment and sale of tiio judgment, 
debtor’s property and not on the filing of 
an execution ixjtition, that is to .say, s. isbaa 
does not prohibit the filing of an execution 
petition, but only provides that the jndg- 
ment-debtor should be given a further chance 
of complying with the terms of the decree 
against him before his proi)erty, movable 
or immovable could be put up for sale in 
realisation of the decree against him. In 
24 Pat. 163* their Lordships laid down that 
non-issue and non-service of the notice under 
s. 148 (g), Bihar Tenancy Act is not a bar to 
the decree-bolder putting an application for 
execution of bis decree. It is not a condition 
I^recedent to the executing Court obtaining 
jurisdiction to proceed with the execution 
itself. His Lordship Sinha J. observed * 


1. (’46) 32 A. I. B. 1945 Pat. 268 ; 24 Pat Ifla 
Sayeeda Khatooo v. Bisundeo Siogfa. ’ 

Singh t. 

Brimati Janki Devi. 


1. ft. 
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[3] “Where the decree-hoMer comes on the 
very last day of limitation with a prayer to execute 
his decree, the Court can not throw out his applica* 
tion for execution on the ground of non^servioe of 
notice under S. 148 (g), Bihar Tenancy Act* In 
such circumstances the only power given to 
the Court is to insist upon the decree-holder 
taking out notice under S* 148 {g)« Such a notice 
has to be taken and has to be served with a 
view to giving the judgment-debtor the opportunity 
of paying the decretal sum and if he does not 
avail himself of the opportunitji the law must 
take its course and the property must be sold in 
satisfaction of the decree*'* 

[4] With this observation I respectfully 
agree. That decision clearly concludes this 
appeal. 1 would, therefore, set aside the order 
of the Court below and allow the appeal 
with costs. Hearing fee assessed at two gold 
mohurs. 

Fazl All C. J«—I agree. 

K.S. Appeal allotved. 


[Case No, 134.] 

A. I. B. (33) 1946 Patna 404 
Manohar Ladl and Reuben JJ. 
Ajodhya Prasad Bhagat—Appellant 

V. 

Gohind Missir and another — 

Respondents. 

Appeal No. 1057 of 1943, Decided on 12th 
February 1946, from appellate decree of Sub-Judge, 
Bbagalpur, D/- 28tb June 1943. 

(a) Contract Act (1872), S. 74 — Instalment 
mortgage bond—Interest payable only if instal¬ 
ments are in arrears—Bond is Interest bear¬ 
ing bond though stipulation to pay interest 
may amount to penalty — Stipulation to pay 
interest not found to be by way of penalty — 
Bond is interest bearing bond. 

Where an instalment mortgage bond provides 
that no interest is payable if all the instalments 
are paid within time, but the parties contract that 
if the instalments are in arrears, the creditor 
would have the right to realise interest at a 
stipulated rate, it may be that in a proper case the 
Court may come to the conclusion that the stipula¬ 
tion to pay this rate of interest was by way of 
penalty, but that would only affect the question as 
to the rate upon which interest would be payable 
by the debtor. It would not mean that the debt 
was not an interest beating debt. Moreover, where 
it has not been found that thisrstipulation to pay 
interest was by way of any penalty or that the 
interest can only be decreed at a reduced rate, the 
bond or debt must be held to be an interest bear¬ 
ing bond or debt. CF 405 C 23 

(b) Limitation Act (1908), S. 20—Open pay¬ 
ment to be treated as paid towards interest 
must be paid towards interest as such but no 
indication In writing is necessary — Plaintiff 
not appropriating portion of amount paid 
towards principal nor towards interest — 
Amount paid exceeding interest due on date 
of payment—Part of amount cannot be held to 
have been paid towards principal and part 
towards interest. 


In the case of an open payment, it can only be 
treated to have been paid towards interest it from 
the circumstances it can be found as a fact that it 
has been paid towards interest "as such”. It is 
not necessary that the writing itself should con¬ 
tain the indication that it is being paid towards 
interest "as such"; the plaintiff is entitled to show 
from the evidence and the circumstances in the 
case that the payment was made towards interest 
“as such". Where the plaintiff does not say that 
he appropriated a portion of the amount paid by the 
defendant, which exceeds the interest due on the 
date of payment, towards the principal within the 
period of limitation, but on the other hand says 
that he received the amount towards interest but 
there is a clear finding of fact that the amount 
was not paid towards interest ‘as such’ it cannot 
be held that a part of the amount went to pay off 
the principal, and that a part was necessarily paid 
as interest and the plaintiff cannotitake advantage 
of any part of the provisions of S. 20: (*40) 27 
A. I. R. 1940 P. C. 63, Applied-, (’46) 33 A.I.B. 
1946 Pat. 59 and (’45) 32 A. I. B. 1945 Pat. 271, 
Bel. on. [P 405 0 2; P 406 C 1] 

Limitation Act— 

(’42) Chitaley, S. 20, N. 5. Pts. 11 and 22; 

N. 6, Pt. 2, N. 24 Pt. 14. 

(’38) Bustomji, Page 369, Pt. 4. 

(c) Limitation Act (1908), S. 19 — Acknow¬ 
ledgment—Endorsement on back of mortgage 
bond“Rs. 11 has been paid"—Endorsement is 
not acknowledgment. 

An endorsement on the back of a mortgage 
bond “Bs. 11 has been paid" cannot be construe 
as being anything more than a statement of the 
payment and it cannot save limitation as an 
acknowledgment: (’42) 29 A. 1. B. 1942 Mad. 353 
(P.B.), Applied-, (’42) 29 A. I. B. 1942 Mad. 146, 
Disting. [P 406 C 2; P 407 C 1] 

Limitation Act—* 

(’42) Chitaley, S. 19, N. 5, Pt. 3. 

(’38) Bustomji, Page 317, Pt. 4. 

8. C. Misra — for Appellant. 

Q. P. Das — for Bespondents. 

Manohar Lall J.—This is an appeal by 
the plaintiff whose suit for recovery of a 
sum due on the basis of an instalment mort¬ 
gage bond has been dismissed by the appel¬ 
late Court on the ground of limitation. The 
facts are no longer in controversy and must 
be stated in order to appreciate the strenuous 
contention raised by Mr. Misra on behalf of 
the appellant. On 4th June 1924, the defen- 
dant executed a kisthandi mortgage bond 
for Bs. 408-4-0 in lieu of a previous debt in 
plaintiff’s favour. The bond provided that 

[2] "Should there be default in payment of any 
instalment, the said creditors shall have the right 
to realise the expired and unexpired instalment at 
a time by instituting suit in Court. ... In case of 
default of interest the said creditors shall^ have 
the right to realise the money of all the instal¬ 
ments with interest from the date of this bond till 
realisation attherateofone percent, permenaa^ 

[3] The defendants paid Rs. 286 - 8-0 towards 
principal and interest in four instalments 
during 1925 to 1927. On 23rd June 19M a 
sum of B 3 .11 was paid. The endorsement on 
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the back of the bond regarding this item is 
**egareh rupeya adai kia," that is to say, 
R8. U baa been paid. The plaintiff’s case 
was that this amount of Bs. U was paid 
towards interest, but the defendants’ case 
waa that they never made any payment of 
Rs. 11 as alleged by the plaintiff but that 
they made a payment of Rs. 125, and that 
the writing of that payment has been re¬ 
moved by the plaintiff and in lieu thereof 
he haa forged the entry of payment of Rs. ii. 
The Courts below have concurrently found 
that the defendant’s case is false, and that 
on the evidence it must be held that the 
sum of Bs. 11 was paid in the nature of a 
general payment by the defendants and that 
the factum of that payment appears in the 
handwriting of the defendant. The trial 
Court erroneously thought that the plaintiff 
bad stated in the plaint that the payment of 
Bs. 11 had been made towards principal and 
interest. The plaint has been read out to us, 
and we are satisfied that the learned Sub¬ 
ordinate Judge is right when he stated in 
appeal that the plaintiff’s case was that Bs. li 
has been paid towards interest. It may bo 
that the learned ^lunsif fell into the error 
because be was thinking of the other pay. 
ments which were made towards interest and 
principal. It is true that the plaintiff did 
not state in his evidence that Bs. 11 was paid 
towards interest, but after the close of the 
evidence of P. W. 2 he was recalled and 
made to say that the payment of Bs. ll was 
made towards interest. But the learned 
Subordinate Judge haa disbelieved this evi¬ 
dence of the witness and having disbelieved 
him he comes to the conclusion that there 
waa nothing in the record to show that the 
intention of defendant l was that the 
payment of RS. 11 should go towards inter¬ 
est. It must, therefore, be held that the 
payment of Ba. 11 was not made towards 
interest ‘as such’. The situation is thus 
covered by the Full Bench decision of the 
Allahabad High Court in 68 ALL. 261* and 
the majority view was accepted as correct 
by their Lordships of the Judicial Commit¬ 
tee in 67 I. A. 160.® The suit of the plaintiff, 
therefore, which was instituted on 10th Juno 
1942, was barred by limitation. 

[4] The learned advocate for the appel¬ 
lant, however, seeks to escape from the 

1. (*86) 22 A. I. B. 1935 All. 046: 58 All 261: 159 
I. O. 807 (F.B.), Udeypal Singh v. Lalubmi 
Oband. 

2. (*40) 27 A. I. B. 1940 P. C. 63 : I. L. B. (1940) 
Lab. 470:1. L. R. (1940) Kar. P. C. 134: 67 
1. A. 160: 187 I. C. 233 (P. C.), Bam Shah v. 
Lakfaaod. 


difficulty by arguing in the first place that 
the debt in the present case was not an 
interest bearing debt. He has referred ela¬ 
borately to the commentary by Pollock and 
MuUa under s. 74, Contract Act, where it is 
stated that where interest is payable as 
default it is really damages by way of inter¬ 
est. Having perused the bond, 

w'hich we got translated by the office, I am 
satisfied that in the present case the debt is 
an interest bearing debt. It is true that no 
interest was payable if all the instalments 
were paid within time, but the parties con¬ 
tracted that if the instalments w^ere in 
arrears, the creditor would have the right to 
realise interest at a stipulated rate. It may 
be that in a proper case, the Court may come 
to the conclusion that the stipulation to pay 
this rate of interest was by way of penalty, 
but that would only affect the question as 
to the rate upon which interest would be 
payable by the debtors. It w'ould not mean 
that the debt was not an interest bearing 
debt. In the present case, moreover, it has 
not been found that this stipulation to pay 
interest w'as by way of any penalty or that 
the interestcan only be decreed at a reduced 
rate. I W’ould, therefore, bold, overruling 
the first contention, that this is an interest 
bearing bond or debt. It was then argued 
that as the amount of Rs. ii which has 
been found to liavo been paid on 23rd June 
1930, exceeded the interest due on that date, 
it must necessarily be held that a part of 
the amount w'ent to pay off the principal, 
and that a i)art was necessarily paid as 
interest. This argument is equally unten¬ 
able. It has now been authoritatively deter¬ 
mined by their Lordships of the Judicial 
Committee that in the case of an oj)en 
payment, it can only be treated to have been 
paid towards interest if from the circum- 
stances it can be found as a fact that it has 
been paid tow’ards interest “as such”. It is 
not necessary that the writing itself should 
contain the indication that it is being paid 
towards interest “as such”; the plaintiff 
is entitled to show from the evidence and 
the circumstances in the cose that the pay¬ 
ment W’as made towards interest “as such”. 

In the present case, however, there is a 
clear finding of fact that the amount was 
not paid towards interest "as such’’. How 
then can it be held that a portion of the 
amount was paid towards the principal? 

The plaintiff does not say that he appro 
priat^ a portion of this amount towards 
the principal within the i)eriod of limitation, 
but on the other hand he says in the plaint 
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that he received the amount towards in- 
terest. For this reason, it must be held that 
the plaintifi’ cannot take advantage of any 
part of the provisions of S. 20, Limitation 
Act. This view is supported by two recent 
decisions of this Court—1915 l\ \\\ N. 178® 
and 1915 V. W. N. 261.^ 

Is] It is interesting to observe that the 
Privy Council case in G7 i. a. IGO® which 
lias been relied uiion by Ijoth the parties 
before us itself contains a consideration as 
an illustration of the very situation which 
lias arisen in this case. At page 169 their 
Lordships referred to the case in 42 c. W. n. 
609^ in which the judgment of the Board 
was delivered by Lord Russel of Killowen. 
In that case the judgment-debt was payable 
by instalment as a result of a compromise. 
The first instalment was Rs. 13,000 together 
with a year’s interest from 27th January 
1928 to 26th January 1929 and was payable 
on the last-mentioned date. The payment 
of Rs. 825 was made on 15th February 1929. 
Lord Russel observed : 

[6] “The last payment made io respect of the 
first instalment and interest was a sum of Rs. 825 
paid, as admitted by the parties on 15th February 
1929. The payment was made, and necessarily 
made, in respect of principal and interest; it was 
therefore a payment of interest on a debt as such 
by the person liable to pay the debt. Further in a 
letter addressed to the decree-holders, and signed 
by Bodh Raj, be says, referring to the Rs. 825, 
‘Deduct from this the amount that is due to you 
for my first instalment according to accounts and 
keep the rest in my name .... Send me a formal 
receipt of the amount of the first instalment 
together with interest by registered i>ost*. These 
facts are suHicient to show that S. 20 has come 
into play, and that accordingly the period of 
limitation must be computed from 15th February 
1929.” 

[7] The situation in the present case is 
different as there are no circumstances from 
which it can be held that a part of RS. 11 
was paid towards interest ‘as such’; nor 
can it be held that the whole or a part of 
it has been paid towards principal because 
in the first place the debtor does not say so; 
indeed he says he never made this payment 
but paid another sum of Rs. 125 and in the 
second place the plaintiff does not say so 
as in his plaint he says he received the 
money tow'ards interest, and in the third 
place no appropriation towards principal 
has ever been made by the present plaintiff, 

3. (’46T3Fa. I. B. 1946 Pat. 59 : 219 I. C. 159 ; 
1945 P, W. N. 178, Sarabdeva Prasad Missir v. 
Dwarka Prasad. 

4. (’45) 83 A.I.B. 1945 Pat. 271 : 24 Pat. 96 : 220 
I. C. 255 : 1945 P. W. N. 964. Ramebaud Kesat*^ 
deo V. Shaikh Shitu Shaikh Bahinat. 

6. (’88) 42 C.W.N. 609 (P. C.), Firm Rai Bahadur 
Het Bam Bodh Baj v. Ay& Bam-Tola Bam. 


Reference may be made here to the observa. 
tions of Sir George Rankin at page 174: 

[83 “What, tbeo, in the case of an ‘open’ pay¬ 
ment,«is required in order that it may be said in 
the WOTds of S. 20 that before the expiration of the 
prescribed period part of the principal of the debt 
has been paid by the debtor ? .. .. While not of 
opinion that it need be shown that the creditor’s 
appropriation has within the time limited been 
communicated to the debtor, they are unable to 
regard the language of the section as satisfied 
unless within the prescribed period the creditor 
has in exercise of his right dune something which 
IroaU the payment as made on account of princi¬ 
pal. To evidence a definite appropriation to Iho 
principal debt made by the creditor within the 
lieriod prescribed the manner in which the pay¬ 
ment has been dealt with by the creditor in his 
own books of account will ordinarily be sufficient.” 

[9] When I apply this principle to the 
facts of the present case, I find that it has 
not been established that the plaintiff has 
shown that he appropriated the whole or 
any part of this sum of Rs. 11 towards the 
principal w’ith the result that this conten¬ 
tion of the appellant must also be overruled. 
The learned advocate then argued that the 
endorsement of the payment of Rs. 11 
should be held to constitute acknowledg¬ 
ment of the debt within the meaning of 
S. 19, Limitation Act, and he relied upon 
the case in A. i. R. 1942 Mad. 146.® It may 
be stated that this decision was approved 
by a Full Bench decision of the Madras 
High Court in A. I. R. 1942 Mad. 353.' But 
the facts in the case relied are entirely 
different. In the former case the endorse¬ 
ment on a pronote was in these words : 
“Paid on 15th September 1938 towards this 
promissory note Rs. 2.” In the circum¬ 
stances it was correctly held that the 
endorsement although not valid under S. 20 
saved limitation under s. 19. The endorse¬ 


ment was expressly pleaded in the plaint as 
an acknowledgment saving limitation. The 
Full Bench decision at p. 363 on the other 
hand decided that the endorsement on the 
back of the promissory note “paid Rs. lO” 
cannot be construed as being anything 
more than a statement of the payment and 
it could not save limitation. But on the 
other hand if the endorsement had been 
“paid Rs. towards this promissory note 
and endorsed the payment thereon” it 
would constitute an acknowledgment of the 
liability within the meaning of s. 19 as the 
use of the word ‘towards in itself implies 
that more remains to be paid so that the 

6 . (’42) 29 A.I.B. 1949 Mad. 146; I.L.R. 1942) 
Mad. 405 ! 201 I. C. 189, Banmyya v. Ap ajja. 

7. (’49) 39 A. I. R. 1942 Mad. 363 : I.Ii.R. J942) 
Mad. 690 : 901 1. C. 686 (F.B.), Vepkata Chela- 
mlah Sastri v. Ancapurnamma. 
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payment is made on account o£ a lavgei* 
gam due under the instrument. The present 
cftflA exactly falls within the principle laid 
down in the Full Bench case at p. 353 to¬ 
wards the end of the right hand columh. In 
the present case instead of Rs. 10 the words 
!are ‘rs. 11.’ For these reasons, I am of opi¬ 
nion that none of the contentions so ably 
advanced by the learned advocate is enti¬ 
tled to succeed. I would dismiss this appeal. 
But in the circumstances I will direct each 
party to bear his own costs of this litigation 
in all the Courts. 

ClO] Reuben J. — I agree. 

V.r./d.h. Appeal dismissed. 


[Case No. 135.] 

A. I. R. (33) 1946 Patna 407 

Meredith and Ray JJ. 

Tihait Bishamhhar Narain Singh and 
others — Defendants—Appellants 




Ajodhya Ram—PlainliJf ^Respondent. 
Appeal No. 373 of 1944, Decided on 7tb January 
1946, from appellate decree of Adcll. Sab-Judge, 
Hazaribagh, D/'lSth January 1944. 

Evidence Act (1872), S. 9 l_Agricuhural 
land settled under unregistered hukumnarna 
_Tenancy can be proved otherwise—Regis¬ 
tration Act (1908), S. 49. 

It is open to a landlord to create a tenancy by 
uiviDg possession and accepting rent, and clearly, 
Ibcrcforc, such a tenancy can be proved by evij 
donee other than the production ol the unregistered 
hukuinnavia by which the teoant lakes settlemcDt 
of ao agricultiiial land from the U5) 

2 A I. R. 1915 Cal. 39; (’3:^) 20. A. I. U. 1933 Pat. 

Ltand ('30) 17 A, I, R- A S'192 i 

18 l>. L. T. 1012. Dxatxng. ; ( 24) 11 

Pat.641, A’xzd. U* 408 Cl) 

Registration Act — 

(’45) Chitalcy, S. 49, N. 41, It. 1. 

C3U) Mulla, Pago 109, Pt. (I). 
n. P. Kalriar—lor Appellants. 

Kedar Nath Var»ia—for Ro.spondcnt. 
Meredith J.—This is a defendants second 

apixjal. The suit was for declaration of title 
and recovery of iX)SSC3sion of cadastral survey 
plots 1786 and 1884 of village Scrampur. The 
plaintiff’s case was that ho took settlement 
of these plots from the then landlord by 
two unregistered hukumnamas in the year 
1938. Subsequently ho entered into possos- 
eion, and rent was accepted from him by the 
Serampur estate. The estate was sold up, 
and came under another proprietor. There- 
after, on l9th July 1943, the son of the 
previous proprietor dispossessed him. He 
brought a criminal case, hut was referred to 

the civil Court. ,. , . 

Cs] The defence wo* that the land bod been 
previously settled by the proprietor with bis 


wife, who remained all along in i>ossGSsion, 
and the plaintiff’s case of settlement was 
false. 

[3J The hukumnamas were not taken 
into evidence as they were unregistered, but 
both the Courts below have held that the 
plaintiff’s tenancy had been established by 
proof of his possession, paymant of rent, and 
obtaining receipts from both the proprietors. 

[ 4 ] Only one point has been taken in 
second apiKjal, namely, that the unregistered 
hukumnamas being inadmissible the exis¬ 
tence of the tenancy could not be proved by 
any other evidence. Reliance is placed on the 
case Ramautar Singh v. Juthi Tatma 
(18 P. D. X. 1012 )'. In that case, however, 
there is nothing to show that the lease in 
question was for agricultural purposes where 
a tenancy can be created orally without any 
written lease. The decision purports to 
follow Janki Kuar v. Brij Bkikan Ojha 
(5 p. I/. T. 641® at p. 54.3), a portion of 
which decision is quoted. What was held in 
that decision was not that no other evidence 
to prove the existence of a tenancy could 
be accei)ted but merely that 

m “If the lease or grant is in the form of a 

document, then the only evidence 
proof of the terms of the document is the docu 
meat it^lf. and. unless it is registered, .t-ven the 
document itself cannot be iidinilted m evidence as 
proof of any transaction uficeting the properly. 

[G] In that case their Lordships expressly 
stated : 

f71 "It the document is not registered it Ciiunot 
under S. 49 be received in evidence of the l^so 
and in such a case S. 91. Evidence Act, 187-, 
debars other evidence of the lease bcin« 

Rut the document may he admisaiblc for u coiliUc- 
ral purpose o. to show the nature of the defen¬ 
dant's possession." 

(8) They also observetl : ... 

[9] "Where a written document is defeclivo as 
a valid and tinally concluded ayreement such 
defect may bo supplied by the subscquenl actings 
and conduct of the partie.s, as where subsequent 
acts ol tbe parlies llicmsclvos disclose a Buito ot 
affairs consistent only with the existence of an 
agreement mutually rocognizod and acted upon as 
if the instrument were binding.” 

[10) It is, in fact, well sottlorl in a series 
of cases going back to Amir Ali v. 1 akub 
Ali Khan, (41 Cal. 347 ,®) that a tenancy can 
bo proved without proving the lease, if there 
bo any. I need only cite the decision of 
Bhavle J. in JJamnanefan Prasad v. Ttlak- 
dhari LoI,(a.I.B. 1938 Pat. 636*) wherein his 


I. (*37) 18 P. L. T. 1012. 

Z. ('24) 11 A. I. R 1924 Pat. 641 : 3 Pat. 349 : 79 
I C. 96 5 5 P, D. T. 541. 

3. ('15) 9 A. I. U. 1915 Cak 99 t 41 Cal. 647 : 95 
4 V (^S8) 20 A.l.B. 1993 Pat. 636 : U3 1. C. 944. 
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Lordship held that ft tenancy right under 
the Bengal Tenancy Act can be proved 
without proving the lease, if there be one, 
which is inadmissible for want of registra- 
tion, and, secondly, the decision of Fazl Ali 
J. (as he then was) and Chatterji J, in 
Shyam Kreshto Shaw v. Ganesh Kakar, 
(A.i.R. 1930 Pat. 20,®) a case where a trespasser 
contended that the tenant had acquired no 
valid right of tenancy in a certain plot, in. 
ftsmuch as he got settlement by virtue of a 
parcha which was not registered. It was 
held that the document was admissible in 
evidence for a collateral purpose to explain 
the nature and character of pc^session, and, 
secondly, that the unregistered document 
followed by possession had perfected the 
tenant’s title. It is open to a landlord to 
create a tenancy by giving possession and 
accepting rent, and clearly, therefore, such 
a tenancy can be proved by evidence other 
than the production of the hukumnama. 

[11] There is no substance in this apx)eal, 
and it must accordingly be dismissed with 
costs. 

[ 12 ] Ray J. — I agree. 

v.r./d.h. _ Appea l dismissed. 

5. (’30) 17 A.I.R. 1930 Pat. 20 : 124 I, C. 634. 
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Narcndra Nath Sen and others — 

Defendants — Appellants 

V. 

M ahasay Ganesh Prasad Ray and 
others — Plaintiffs — Respondents. 

Appeal No. 13 of 1940, Decided on 4tb Decem¬ 
ber 194S, from origioal decree of Sub-Judge, 
Cuttack, D/- 25th March 1939. 

(a) Court-fees Act (1870), Sch. II, Art. 17 — 
Suit for declaration that plaintiff Is nearest 
reversionary heir filed before summary deci¬ 
sion under S. 194, Succession Act — Plaint 
amended after summary decision without 
adding a prayer to set aside that decision — 
Suit held not one under Scb. II, Art. 17 (i). 

A suit to set aside a decision of a District Judge 
under S. 194, Succession Act is a suit to set aside 
a summary order within Sch. II, Art. (17) (i), 
Court-fees Act and a fixed court-fee is payable on 
the plaint in such a suit. [P 410 C 2] 

PlaintiS brought a suit for declaration that he 
being the nearest reversionary heir was entitled to 
succeed to the property of the last male holder 
after the death of the widow of the last male 
holder. After the institution of the suit a proceed¬ 
ing started by the defendant on an application 
under S. 192, Succession Act was disposed of by 
the District Judge resulting in an order nnder 
S. 194 in favour of the defendant. The plainttS 


thereupon applied for amendment of the plaint by 
adding a relief as to possession but no prayer for 
setting aside the decision of the District Judge was 
asked for: ^ 


Held that the suit could not be treated as a suit 
to set aside a summary decision of the District 
Judge and consequently Sch. II, Art. 17, Court-fees 
Act WM not applicable : (’29) 16 A. I. R. 1929 
Mad. 69 and Beng. L. R. Sup. Vol. 633 (F. B.), 

[P 410 C 2; P 411 C 1] 


(b) Appeal — Maintainability_Suit for de¬ 
claration of title to properties_Prayer for 

possession wrongly added — Decree granting 
both reliefs — Appeal by defendant ignoring 
decree for possession—Appeal as framed held 
not maintainable—Civil P. C. (1908), S. 144. 

In a suit for declaration of title to certain pro¬ 
perties the plaintiff subsequently added a prayer 
for delivery of possession which was not necessary 
as the property was in the possession of a receiver 
appointed by Court. The Court granted both the 
reliefs. The defendant appealed only against the 
decree for declaration ignoring the decree for pos¬ 
session: 

Held that even if the prayer for delivery of 
pOMession could be considered as redundant, the 
relief granted could not be regarded as redundant. 
The d^endant appellant could not therefore ignore 
the relief as to possession though wrongly granted 
by the Court. The appeal as framed was not there¬ 
fore maintainable. [P 411 C 2; P 412 C 1] 

Held further that even if the (appeal as it 
stood were allowed it would result in an infruc- 
tuous decree in favour of the appellant. Though 
the principle of restitution is not restricted by the 
exact words of S. 144, Civil P. C. and though the 
appellant could get possession in restitution, in 
fact restitution would not be an effective remedy if 
the appeal as it stood were allowed as the plain¬ 
tiff in whose favour the decree for possession 
remained outstanding could execute it as soon as 
the defendant appellant obtained possession in 
restitution, [p 411 0 2] 


(c) Civil P. C. (1908), S. 11—Suit for declara¬ 
tion of title and possession — Right to reliefs 

depending on same facts — Suit decreed_ 

Appeal by defendant only against declaration 
of title—Decree for possession would operate 
as res judicata on facts necessary to establish 
title. 

Where in a suit for declaration of title to cer¬ 
tain property and for possession of the same, the 
right to the relief of possession depends on the 
very same facts which give rise to the plaintiff’s 
title and the Court passes a decree granting both 
reliefs, the defendant would be precluded by the 
principle of res judicata from cballengiug in appeal 
only the decree for declaration of title as the de¬ 
cree for possession which is not appealed against 
would operate as res judicata on the facts neces¬ 
sary to establish that title : (’30) 17 A. I. B. 1930 
Mad. 471, Eel. on. [P 411 C 2; P 412 0 1] 

C, P. C— 

(’44) Chitaley, S. 11, Note 2, Pt. 14; 0. 41, R, 33, 
Note 14, Pt. 3. 

(d) Civil P. C. (1908),'O. 6, R. 17 — Court's 
power to allow amendment—Extent of, stated 
—Application for amendment of memorandum 
of appeal by omitting certain relief — Amend¬ 
ment involving avoidance of court-fees — 
Amendment held should be allowed. 



Narendra Nath v. Ganesh Prasad (Beevor J.) Patna 409 


19U 

Altboagb there are some limits to the exercise of 
a Court’s Mwer to allow amendments under O. 6. 
R. 17, Civu P. C., full powers of amendment must 
be enjoyed and should always be liberally exercis¬ 
ed. One restriction is that there is no power to 
sabetitute one distinct cause of action for another. 
Another principle is that ordinarily leave to amend 
will be refus^ where the effect of the proposed 
amendment is to take away from the respondent a 
l^al right which has accrued to him by laspe of 
time, but this is a principle which will apply ordi¬ 
narily and not in every case. [P 412 C 1] 

Where the real matter in issue between the 
parties has been clear to both sides throughout 
and the defendant against whom a decree for 
declaration of title and possession has been passed 
seeks to amend bis memorandum of appeal by 
omitting the relief as to possession which would 
involve the payment of considerable court-fee, the 
question involved in the proposed amendment be¬ 
ing in substance a dispute between the appellant 
and the Government or the revenue authorities 
and with which the plaintiff-respondent is not 
directly concerned, the amendment should be 
allowed. [P 412 C 1, 2] 

Ci P c 

(’44)‘chitaley, O. 6, R. 17, Note 5. Pts. 2 & 3 
and Note 9. 

M. S. Rao, L. PalnaiU, S. C. Palil and P. Sen 

— for Appellants. 

B. C. De, B. Mahapatra, S. N. Das Gupta, 
n. K. Bose, B. K. Pal and S. K. Bay — 

for Respondents. 

Beevor J. —This is an api>eal against a 
decree of the Subordinate Judge of Cuttack, 
dated 25th March 1939. The appeal has been 
filed by defendants 1 to 3 and the plaintiff- 
respondents have raised a preliminary ob. 
jection that this appeal is not maintainable. 
We have heard Mr. B. C. De for the plain¬ 
tiff-respondents and Mr. M. 8. Rao for the 
appellants on this preliminary objection. 
Both the appellants and the plaintifi'-respon. 
dents are claiming the estate of one Rai 
Bahadur Govind Ballabb Rai who died in 
July 1896 leaving surviving him his second 
wife and an unmarried daughter by her and 
either one or two daughters by bis first 
wife. The second wife Swarnaraai succeeded 
to the estate on his death and remained in 
possession until her death on 14th September 
1935. The plaintifiT.reapondents then claimed 
the estate as the nearest reversionera of 
Gobind Ballabb Rai, their case being that 
Oobind Ballabb bad only one daughter by 
bis first wife and had no descendants who 
were entitled to inherit still living on the 
death of the widow Swarnamai. The original 
defendant in the suit was named Binodini 
and after her death, her sons, the present 
appellants, have been aubetituted in her 
place. Their case is that Binodini was the 
second daughter of Rai Bahadur Gobind 
Bapabb Bai by bis first wife and that she 


was entitled to the estate on the death of 
the widow Swarnamai and that on her 
death the appellants were entitled to the 
estate. They also denied the plaintiff’s claim 
to be the nearest reversioners of Rai Baba- 
dur Gobind Ballabb Rai. 

[ 2 ] Disputes arose almost at once after 
the death of the widow Swarnamai which 
took place on I4th September 1935. On 14th 
October 1935 the plaintiffs applied for regis- 
tration of their names in the Land Regis, 
tration Department. On 30th November 
1935, they applied to the District Judge 
under S. 192, Succession Act, and their ap- 
plication was registei*ed as Miscellaneous 
case NO. 55 of 1935. A similar application 
was filed by Binodini on I3th January 1936, 
which was registered as Miscellaneous Case 
No. 3 of 1936. On 20th January 1936, the 
District Judge appointed an ad interim 
curator of the estate. On I5th April 1936, 
the plaintiffs filed the suit out of which this 
appeal arises. The main relief claimed in 
the plaint as originally filed was 

[2a] "that it may be declared that on the death 
of the widow Swaroamai Dasi the plaintiffs as the 
nearest reversionary heirs of her husband have 
succeeded to the disputed properties and the 

defendant has no lawful title to the same/* 

[ 2 b] The only other reliefs claimed were 
costs and any further relief the Court might 
award. On iGtb May 1936, the District Judge 
decided Miscellaneous case No. 3 of 1936 in 
favour of Binodini and ordered the ad 
interim curator to hand over possession to 
her. On 19tbMay 1986 the plaintiffs applied in 
the suit for appointment of a Receiver and on 
the same day the Subordinate Judge asked 
the ad interim Receiver not to deliver posses¬ 
sion until further orders and on 5th June 
1936 the Subordinate Judge appointed Recei. 
ver in the suit to take charge of the estate. 
On ist July 1936 the plaintiffs amended their 
plaint by adding to the main relief the words: 

That the possession of the plaintiffs be 
confirmed or in the alternative a decree for 
recovery of possession be passed in favour 
of the plaintiffs.” Binodini died on 17th 
January 1938 and the present apiiellants 
were substituted in her place, and on 26 th 
March 1939 the trial Court gave the plain¬ 
tiff-respondents a decree declaring that on 
the death of the widow Bwanramai the 
plaintiffs were the nearest reversionary heirs 
of the late Rai Bahadur Gobind Ballav Rai 
and as such they succeeded to the proper, 
ties described in schedules Ka, ca except 
lot NO. 7 and oba and that possession 1^ 
declared or delivered to them over the said 
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properties. There were certain incidental 
directions in the decree which are immate¬ 
rial for the present purpose. 

[3] The present appeal was filed on 24th 
July 1939 and the prayer portion then claim¬ 
ed that the appeal be allowed and the 
lilaintitlV suit be dismissed with costs 
throughout. They paid court-fee of Rs. 30 on 
the memorandum of appeal. On 23rd 
December 1U39 the Kegistrar as Taxing 
otliccr held that ad valorem court-fee was 
jjayable and called on the appellants to file 
deficit court-fee of Rs. 1755. On 20th Janu¬ 
ary 1940 the appellants obtained extension 
of time for paying court-fees. On 24tb Janu¬ 
ary 1940 the plaintiff-respondents obtained 
delivery of possession of some of the pro- 
perties decreed to them and on 4th April 
1910 they obtained delivery of possession 
of the remainder. On 20th April 1940, the 
appellants applied to amend their memo¬ 
randum of appeal and on 29th April 1940 
they obtained an order from this Court 
permitting them to amend the memoran¬ 
dum of appeal at their risk and in accor¬ 
dance with that order they amended the 
memorandum on 1st May 1940 by restrict- 
ing the prayer portion of the memorandum 
through the addition of the words “(Except 
delivery of possession of schedules Ka, Gha 
and Ga except lot No. 7 of the properties 
mentioned in the plaint).” They also added 
certain additional grounds which were 
additional grounds 1 to 7. The Registrar 
then held that the court-fee was payable 
ad valorem on tw'O particular sums men¬ 
tioned in additional grounds 6 and 7 but 
that the court-fee paid was sufficient on the 
remaining portion of the memorandum of 
appeal. On Slsfc July 1940, the appellants 
abandoned additional grounds 6 and 7 and 
were, therefore, not required to pay ad 
valorem court-fee on those two sums. On 
23rd September 1040 a Bench of this Court 
directed that the question of maintainability 
of the appeal bo determined at the hearing. 

[4] Now the arguments of Mr. B. C. De 
against the maintainability of the appeal as 
it stands may be summarised in three 
projositions. First, that if tbe appeal as it 
stands were to be allowed, it would be 
equivalent to granting a declaration in favour 
of the appellants and that such a declaration 
could not be granted fii-stly because it woffid 
be against the principle embodied in the 
proviso to s. 42, Speoifio Relief Act, and 
secondly that it would be infi'uctuoua. The 
second proposition is thftt S. 144t Civil P* C*i 
or tbe principle embodied therein would be 


&. I. B. 

of no assistance to the appellants if their 
decree were allowed. His third proposition is 
that tbe trial Court’s decree granted two re- 
liefs—one a declaration of title and secondly 
a decree for possession and that the right to 
both these reliefs depends on the same facts; 
and that if there are two reliefs granted 
both involving the same facts and there is 
an appeal in respect of only one relief the 
decree for the other operates as res judicata 
in respect of those facts. 

[ 5 ] On the other side, the contentions of 
Mr. M. S. Rao are, first, that the suit was 
in substance one to alter or set aside a 
summary decision or order of any of the 
civil Courts not established by Letters Patent 
within tbe meaning of Sch. II, Art. 17 (i). 
Court-fees Act, and that, therefore, a fixed 
court-fee was payable both on the plaint and 
on the memorandum of appeal under that 
article. His second point was that at the time 
of the filing of the plaint and even at the 
time when the plaint was amended on ist 
July 1936, the defendants were not in posses¬ 
sion of the property but it was in custodia 
legis and, therefore, tbe plaintiff-respondents 
were neither required nor legally entitled to 
sue these defendants, now appellants, for 
possession and, therefore, the appellants 
were not required in appeal to get “tbe re¬ 
dundant relief’’ granted to the respondents 
set aside. He contended further that if the 
Court on app>eal would allow his claim and 
set aside the declaration of title given to the 
plaintiff-rasi^ndents, then the Court in exe¬ 
cution or acting on the principle of restitu¬ 
tion would revoke the delivery of x^oss^ssion 
gi-anted to the respondents. 

[G3 Now Mr. B. C. De for the respondents 
conceded that if the suit had actually been 
a suit to set aside a summary order of the 
District Judge, then a fixed court-fee would 
have been payable on the plaint under 
Sch. II, Art. 17, Court-fees Act. He.urged, how¬ 
ever, that this was not such a suit. On this 
point, I think, he is clearly correct for two 
reasons, first, that at the date the suit was 
filed there was no decision yet given by the 
District Judge W’bich could bo set aside and 
after the District Judge gave a decision, al¬ 
though the plaint was amended no prayer 
was added to set aside that decision. Assum¬ 
ing that the plaintiffs had a right to bring 
a suit to set aside tbe decision of the District 
Judge made under S. 194, Succession Act, 
it does not follow that a suit brought by 
them in respect of the property after that 
decision must be treated as a suit to Mt 
aside that decision. A FuU- -Bench ox tbei 
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Oalcatta Ht g V> Court in 7 W. R. 199' held that 
A summary order made under Act 19 [xix] 
of 1841 did not operate as a bar to a regular 
suit to try the title and that such a suit 
might be brought within twelve years. The 
provisions of Act 19 Cxix] of 1341 have been 
replaced by Part vil, Succession Act, in- 
clnding ss. 192 to 210 . Section 200 which 
descries the effect of the decision of a 


District Judge in a summary proceeding 
under this part and s. 208 which ^ves the 
right of suit are almost exactly in the same 
wording as Ss. 18 and 17 of Act 19 [xix] of 
1841 which are quoted in the judgment of 
that Pull Bench delivered by Sir Barnes 
Peacock. It is noticeable that at the begin¬ 
ning of his judgment he reserved his opinion 
on the point whether any suit was main¬ 
tainable to set aside the summary decision 
of the District Judge but that case is a clear 
authority to show that even though a suit 
may lie to set aside a summary decision, a 
suit may also lie to recover ixjssessiou on 
the basis of title and that such a latter suit 
is of a different kind from a suit to set aside 
a summary decision- Although that is an old 
decision, it has been followed in recent 
times as for example, by the Madras High 
Ck)urt in 56 M. L. J. lOO.*^ I am, therefore, 
satiaficd that this is not a suit under scb. ll, 
Art. 17 (i), Courts-foes Act. 

[7] On hia second ix)int, Mr. M. 8. Rao 
cited to ua a number of decisions showing 


that when a property is in the custody of 
the Court either througli a Receiver or by 
some officer such as a Curator, the plaintiff 
may bring a suit under s. 42, Bixscific Relief 
Act, without adding a prayer for conse¬ 
quential relief and tlic court-fee then pay- 
able on the plaint is a fixed fee under sch. II. 
Art. 17 (iii), Court-fees Act. Ho also citetl 
decisions of the Ma<lra3 High Court in 
27 Mad. 691,® 36 Mad. 62* and I. L. U. (1930) 
Mod. 980* to show that that iirinciplc will 
continue to apply even though the Receiver 
or ofliciU' holding proixjrty on behalf of the 
Court has already been ordered by the 
Court, on whose behalf ho bolds, to hand 
over the proijerty to the defendant before 

HoDwrii. liTSup. Vol. 633 ; 7 W. II. 199 
B ). Ijoknarain Singb v. lUnec Myna Kooer. 

2 ('29) 10 A. I. B. 1929 Mad. 69 : 115 1. C. 504 : 

.58 M. l>- J- 102* Hyder Ali Sahib v. Aoiiruddiu 

Hftbib. 

3* (*04) 3T Mad. 891, VodAoaj^ MudaliAr ▼. 

V#dikfxio^* 

4. CIS) ^ ®V.. 

PUUl v« T. Ferumal FUial. 

0 . (*S0) 90 A« L B. 1930 Had. 858 : I.L.B. (1939) 
986 t 199 1. 0. 499, Bandaraaa Ijer t. The 
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the i)laint is filed, provided he has not by 
that date actually handed over possession. 
It does not appear that other High Courts 
have applied this principle in similar cir¬ 
cumstances. It is, however, in my opinion 
unnecessary to deal with this question more 
fully because wo are not now concerned 
with what should have been done by the 
plaintiffs in framing their plaint and paying 
court-fees thereon, but we are concerned 
with the memorandum of aiHieal which 
arises out of the plaint as it has actually 
been framed and the decree passed by the 
lower Court. Even if the Madras view on 
this last point is accepted, it merely means 
that the plaintiff's were wrong in adding a 
prayer for possession in their plaint and 
that the lower Court was wrong in granting 
such a relief in the decree. It does not. 
follow that the api>ollants can ignore that 
portion of the lower Court's decree which, 
on this view of the law, would be held to be 
wrongly granted. Even if the jirayer for 
delivery of i)OSsession in the i)laint could be 
considered redundant, I do not think that' 
in effect the relief granted could bo regardedl 
as redundant. 

C8J As regards Mr. Kao's contention that 
if ho succeeds in displacing the lower Court's 
decree for declaration of title in favour of 
the plaintifi'-resiKindents lie could succeed 
in recovering ixjsscssion by restitution, it is 
certainly correct that the principle of resti¬ 
tution is not restricted by the exact words 
of s. 144, Civil P. C., but I do not think 
that in fact restitution would bo an.cfl’ec- 
tive remedy if the ap{x;al as it stands were 
allowed. Accepting for the iiurpoacs of 
argument Mr. Kao’s contention on this 
point, it would follow that on the apjjcal 
Ixiing allowed the trial Court in restitution 
should i*cstorc the Receiver to i)Osse8sion, 
and if the Receiver was then directed to 
give lossession to the defendant.aj)i)ellanta 
the decree for ixissession passed in favour 
of tho plaintiff-respondcnts would remain 
intact and as soon as these defendant-ap. 
Iiellantfl obtained lossossion tho plaintiff, 
respondents could execute that decree. 

(9] I am also of opinion that tho third 
contention of Mr. B. C. De is correct. The 
plaintiff, respondents have been granted two 
reliefs first, a declaration of title and second¬ 
ly a decree for possession. Their right to the 
second relief depends on tho very same 
facts which give rise to their title. The 
decree for iiossession would, therefore, oixj. 
rate as res judicata on the facts necessary 
to eotablish that 4itle. So long, therefore, oa 
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the decree for possession remains intact it 
jwould operate as res judicata to prevent 
|the appellants from challenging the decree 
:for declaration of title. On this point, I 
think, the principle has been clearly set out 
by Anantakrishna Ayyar J. in A. I. R. 1930 
Mad. 471.® 

[ 10 ] I come, therefore, to the conclusion 
that the appeal as framed is not maintain¬ 
able. At the conclusion of the arguments 
Mr. M. S. Rao asked that in the event of 
the Court holding against his contentions 
regarding the maintainability of the appeal, 
his clients should be given an opportunity 
to amend the memorandum of appeal and 
pay deficit court-fees thereon. Mr. B. C. De 
opposed this prayer. We then on 28th 
November 1945, granted that prayer on 
certain terms and stated in our order that 
we would give reasons for our order in the 
judgment dealing with the maintainability 
of the appeal. I will now proceed to give 
the reasons. Under O. 6, E. 17, Civil P. C., 
the Court may at any stage of the proceed¬ 
ings allow either party to alter or amend 
his pleadings in such manner and on such 
terms as may be just and all such amend¬ 
ments shall be made as may be neceraary 
for the purpose of determining the real 
question in controversy between the parties. 
Although there are some limits to the exer¬ 
cise of this power, it has been stated by the 
Judicial Committee in 48 Cal. 832,^ that full 
powers of amendment must be enjoyed and 
should always be liberally exercised. One 
restriction is that there is no power to sub¬ 
stitute one distinct cause of action for 
another as was stated by their Lordshii^ of 
the Judicial Committee in that very case. 
Another principle is that ordinarily leave to 
amend will be refused where the effect of 
the proposed amendment is to take away 
from the respondent a legal right which has 
accrued to him by laspe of time, but this is 
a principle w'bich will apply ordinarily and 
not in every case. This was recognised by 
the Judicial Committee of the Privy Council 
jas far back as 11 M. I. A. 468® at p. 485. In 
the present instance it is quite clear that 
|thG real matter in issue between the parties 
has been clear to both sides throughout and 
the only question involved in the proposed 
'amendment is w’hether the defendant ap- 

6. (’30) 17 A.I.R. 1930 Mad. 471 : 125 I. C. 247, 
Pichai Eonar v. Narasimba Bama Iyer. 

7. (’22) 9 A. I. R. 1922 P. C. 249 : 48 Cal. 832 : 
48 I. A. 214 : 63 I. C. 914 (P. C.), Ma Shwe Mya 
V. Maung Mo Hnaung. 

8. (’66-67) 11 M. I. A. 468 : 9 W. R. 9 (P. C.), 
Mobummed Zahooi AH v. Mt. Boota Eoer, 


A. I. R. 

pellants in order to have that matter tried 
would be forced to frame their prayer in a 
form which would render them liable to pay 
ad valorem court-fees, the amount of which 
is considerable. The question involved re¬ 
garding the maintainability of the appeal 
or the necessity for amendment was, there, 
fore, in substance a dispute between the 
appellants and Government or the revenue 
authorities and with this the plaintifif-res- 
pendents were only indirectly concerned. 
It is for these reasons that 1 consider that 
the prayer for amendment should be allow¬ 
ed. As a result, if the amendment is made 
in accordance with the terms of our order 
dated 28th November 1945, the appeal would 
proceed, but if the terms of that order are 
not carried out, this appeal will stand dis¬ 
missed with costs as not maintainable. 

[ 11 ] Yarma J. — I agree. 

K.S. Order accordingly. 
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Shearer and Imam JJ. 

Pagla Kakar and another—Petitioners 

v. 

Emperor. 

Criminal Revn. No. 1052 of 1945, Decided on 
8tb January 1946, from order of Addl. Sessions 
Judge, Patna, D/- 31st May 1945. \ 

Criminal P. C. (1898), S. 349 (1) — Reference 
under—Mere use of expression that be con¬ 
victed accused in recording opinion by 
Magistrate is erroneous and irregular—Such 
irregularity does not vitiate proceedings 
under S. 349. 

What a Magistrate is required to do under 
S. 349. cl. (1), Criminal F. C., is to record his 
opinion that the accused is guilty of the 
offences charged and submit the proceediogs to 
the Sub'diTisional Magistrate. Where a Magktrate 
submits the entire proceedings to the Sob-divisional 
Magistrate but in expressing bis opinion uses the 
expression that he convicted the accused, the 
language used is erroneous. There is however 
nothing in S. 349 to suggest that if a Magistrate 
states that he convicts the accused, the proceed¬ 
ings under that section are vitiated and the refer¬ 
ence is illegal. At best it is irregular for the 
Magistrate to have stated that he convicted the 
accused but the irregularity does not vitiate the 
proceedings: (’28) 15 A. I. R. 1928Bom, 240, 
Bel. on; (’24) 11 A. I. B. 1924 Pat. 764, Ref. 

[P 413 C 1, 2] 

Cr. P. C_ 

(’46) Chitaley, S. 349, N. 9. Pts. 2, 3. 

(’41) Mitra, S. 349, Page 1165, Para. 1009. 

J. N. Vanna and Devendra Prasad — 

for Petitioners. 

E. D. Chatterji—ioi the Crown. 

Imam J. — The petitioners Pagla K^ar 
and Ramkisbun Busadh were sentenced to 
nine months’ rigorous imprisonment undOT 
S. 880, Penal Code, for having committed 
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theft in the house of one Govind Singh in 
village Pachmahla, Police Station Barb. 
The case was before a second class Magis¬ 
trate for trial who examined witnesses and 
at the conclusion of the recording of the 
evidence came to the view that the case of 
some of the accused who were on trial 
along with the petitioners deserved a higher 
sentence than be could impose, having 
regard to previous convictions against them, 
and referred the proceedings under S. 349, 
Criminal P. C., to the Sub-Divisional Magis¬ 
trate. The Sub-Divisional Magistrate having 
perused the evidence and having beard 
arguments came to the conclusion that the 
prosecution evidence against the petitioners 
was satisfactory and accordingly convicted 
them under ss. 457 and 380, Penal Code. 
Against their conviction the petitioners 
filed an appeal before the Sessions Judge 
of Patna who dismissed it after a full hear¬ 
ing. At the time of the admission of this 
application in this Court I was of the opi¬ 
nion that the case against the petitioners 
was concluded by findings of fact. It was, 
however, urged at the time of the admis- 
sion that the second class Magistrate, when 
referring the proceedings to the Sub-Divi- 
sional Magistrate under S. 349,0riminal P. C., 
instead of recording bis opinion had actual- 
ly convicted the accused, which was entirely 
illegal. Keliance was placed upon the deci¬ 
sion of this Court in 6 P. L. T. 671.^ Having 
regard to this decision of a Division Bench 
of this Court, there was no alternative but 
to admit the application for further consi- 
deration of the point raised. 

[2] Mr. Jagdish Narain Varma, appear¬ 
ing for the petitioners before us, has not 
seriously urged that there was any such 
illegality in the proceedings as to vitiate 
them. In 62 Bom. 456* the Bombay High 
Court recognised that it was wrong on the 
part of a Magistrate to record a conviction 
when he was making a reference under 

S. 349, Criminal P. C. But if he did do so, 
it woiild bo treated as a nullity and did not 
require formal quashing. If I may say so, 
I respectfully agree with the decision of the 
Bombay High Court. What a Magistrate is 
required to do under 8.349, cl. (l), Criminal 
P. O., is to record his opinion and submit 
the proceedings. The very act of submitting 
the proceedings to the Sub-Divisional Magis- 

T. (’94) 11 A. I. R. 1924 Pat. 764 : 3 Pat. 1015 : 
Ba I. 0. 284 : 6 P. L. T. 671, Prayag Gopo v. 
Smperor. 

2. (’98) 16 A.I.B. 1928 Bom. 240 : 62 Bom. 456 : 
' IILL 0. 664, Emperor v. Narayan Dbaku. 


irate in this case is enough, in my opinion, 
to show that in the opinion of the second 
class Magistrate the accused were guilty of 
the offences charged. If in expressing bis 
opinion the second class Magistrate has 
used the expression that he convicted the 
accused, the language used is erroneous, 
bub I cannot regard it to mean that he is 
convicting the accused of the offence. The 
second class Magistrate made it quite clear 
in his order that the entire proceedings 
were being submitted to the Sub-Divisional 
Magistrate. We have also to remember that 
Magistrates with powers of second and third 
class may use expressions which are un¬ 
happy, but I do not think there is anything 
in S.349 to suggest that, if the Magistrate 
states that be convicts an accused, that 
necessarily the proceedings under s. 349 are 
vitiated and the reference to the Sub-Divi¬ 
sional Magistrate under that section is 
illegal. Reading the order as a whole, I am 
of the opinion that the second class Magis¬ 
trate in,this case meant no'more than thisthat 
in his opinion tho accused were guilty, and 
such of those as had previous conviction, 
deserved a higher sentence than be could 
inflict and accordingly he was making a 
reference under S. 349. Even in the decision 
of this Court in 5 P. L. T. 571* the convic. 
tion of the accused w’as not set aside but 
the sentence was reduced having regard to 
the circumstances of that case. I think one 
may well be justified in saying that at best 
it was irregular for the second class Magis¬ 
trate to have stated that he convicted the 
accused, but it is an irregularity which does 
not vitiate the proceedings. 

[3] On the facts, the matter is concluded 
by findings of fact, and having read the 
judgments of the Courts below once again 
I can see no reason to reconsider the view 
which I took at the time of the admission 
of this application that there was anything 
in the judgments which would justify inter, 
ference on facts. The question of sentence 
was urged on behalf of the petitioners. As I 
have already stated, they have been sen¬ 
tenced to nine months’ rigorous imprison¬ 
ment for theft in a house. Under 8.380 the 
offence is punishable up to seven years’ 
rigorous imprisonment, and in this particular 
case not less than Rs. 5000 worth of pro¬ 
perty was stolen by the thieves who invaded 
the bouse of Govind Singh. I do not think 
that the sentence of nine months* rigorous 
imprisonment is at all severe in the circum¬ 
stances. It was, however, urged that for a 
considerable period before tbo conviction the 
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petitioners bad boon in custody. I aminclin. 
eel to think that probably that is the reason 
why the Sub.Pivisional Magistrate imposed 
a sentence of nine months only for this serious 
offence. There is no reason to interfere with 
the sentence in this case and the application 
is dismissed. 

Shearer J.—I agree. 

D.R./n.ii. Application dismissed. 


[Case No. 13S.] 

A. I. R. (33) 1946 Patna 414 
Fazl Alt C. J. and Manohar Lall J. 
Commissioner of Income-Tax, B. & O. 

V. 

S. K. Sahana and Sons, Kodarma. 

Misc. Judicial Case No. 88 of 194.5, Decided on 
12tU December 1945, reference made by Income-tax 
Appellate Xaibunal, Bombay. 

(a) Income-tax Act (1922), S. 10 (2) (vi)— 
Assessee keeping account from April to April 
—Assessee transferring business along with 
machinery and building on 1st January of 
accounting year—Department allowing depre> 
ciation only for eight and half months—As¬ 
sessee held was entitled to full amount of 
depreciation. 

There is no such provision in the locome-tax 
Act ns would justify that if Ibe machinery etc. is 
not the property of the assessee throughout the 
year then the period for which it was the pro¬ 
perty of the assessee should be calculated and 
depreciation should be allowed in proportion to such 
period. [P 416 Cl] 

Where, therefore, the assessee, who kept his 
account according to the Bengali year from April 
to April transferred all his business in mica and 
rice mill along with the machinery and building to 
a joint stock company on the 1st January of 
the accounting year and the department allowed 
depreciation only for eight and half months upon 
the view that the assessee ceased to be the owner 
of the mill and building on 1st January and, 
therefore, could not claim depreciation for the 
entire twelve months : 

JJeld that the assessee was entitl^ to the full 
amount of depreciation under S. 10 (2) 
tive of the period of user : (46) 33 AI.R. 1946 
Pat. 39, nel. on. CP 415 C 1] 

(b) Interpretation of statutes —Construction 
of taxing statute— Equitable rule cannot be 

invoked. 

Equity and taxation are at pol« asunder and 
the Court cannot invoke an k 

construction of a taxing statute. [P 415 C IJ 

S. N. Duff—for Petitioner. 

n. S. CJiaUerji~~loi Opposite Party. 

Manohar Lall J. — This is a reference 
at the instance of the Commissioner of In¬ 
come-tax. Bibar and Orissa, by the Appel- 
late Income-tax Tribunal asking for the 

opinion of the Court on the qu^tion . 

r2l ** Is the assessee entitled to the fall amount 
of depreciation under S. 10 (2) (irt),-Income-tax Act 
irrespective of the period of user ? 


[3] The facts are not in dispute. The 
assessee is a Hindu undivided family and 
had a business in mica and rice mill. The 
assessee keeps his account according to the 
Bengali year from April to April. In the 
assessment for the year 1940.41, the assessee 
claimed depreciation for machinery and 
building for the entire period of twelve 
months instead of eight and half months 
even though on lat January 1940, the as- 
sessee had transferred all bis business in 
mica and rice mill along with the machi- 
nery and building to a joint stock company. 
The Department allowed depreciation only 
for 8i^ months upon their view that the 
assessee ceased to be the owner of the mill 
and building on 1st January 1940, and, 
thei'efore, could not claim depreciation for 
the entire twelve months. The Appellate 
Tribunal, however, held that the Income- 
tax Act did not authorise any apportion¬ 
ment of the depreciation allowance in regard 
to time. Hence the reference at the instance 
of the Commissioner. 

[ 4 ] The relevant provisions of the Act are 
contained in s. 10 ( 2 ) (vi) which entitles the 
assessee to claim depreciation of the build¬ 
ings, machinery, plant or furniture used by 
him for the purpose of business, profession 
or vocation. It is not disputed that the 
assessee was the owner of the building, 
machinery,' etc., during the accounting 
year. I do not see any provision in the Act 
which authorises an apportionment of de- 
preciation on the assessee having sold the 
machinery or plant during the accounting 
period. The Legislature was aware that a 
machinery or plant might be sold or dis¬ 
carded during the accounting year and in 
such events it is provided by s. 10 ( 2 ) (vii) 
that the amount by which the written down 
value of the machinery or plant exceeds 
the amount for which the machinery or 
plant is actually sold or its scrap value is 
a deductible allowance and also that where 
the amount for which the machinery or 
plant is sold exceeds the written down 
value, the excess is to be deemed to be the 
profits of the previous year in which the 
sale took place. 

C 5 ] Learned advocate for the assessee 
also drew attention to S. 10 (3) which pro¬ 
vides that where a building or machine^ 
for which allowance is due is not whoUy 
used for the purp<»e of business, profession 
or vocation, the allowance is restric^ to a 
fair proportional part of the amount whicn 
would be aUowable if such building or 
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machinery was wholly so used. Ilo argues 
that the Legislature has directed an appor¬ 
tionment only in such a cose and that there 
is no justiheation for extending the rule of 
apportionment to other cases. The conten¬ 
tion, in my opinion, is sound. Our attention 
was drawn to a recent case decided by this 
Bench on I6th August 1945: 1945 i. t. r. 
415.^ In that cose my Lord the Chief Justice, 
who delivered the judgment of the Bench, 
negatived the contention raised on behalf 
of the Income-tax Department as to tlie 
meaning sought to be given to S. lO (3) and 
observed: 

[6] “ TUe words 'not wholly used for the pur¬ 
poses of business, profession* etc., do not mean not 
used throughout the year or during the whole of 
the year in question. They mean that the building, 
machinery etc. have not been used exclusively for 
the purpose of the profession or vocation, that is 
to say, they have b^n used for other purposes 
also. There is no such provision in the Act as 
would justify the view that if the machinery is not 
us^ throughout the year, then the period for 
which it has worked should be calculated and de¬ 
preciation should be allowed in proportion to such 
period. ’* 

[?] The argument .advanced on this occa¬ 
sion before us on behalf of the Department 
is similar. I am of opinion that there is no 
such provision in the Act as would justify 
that if the machinery is not the prox>erty of 
the assessee throughout the year then the 
period for which it was the property of the 
assessee should be calculated and deprecia¬ 
tion should bo allowed in proportion to 
such period. It is not denied that the as- 
sessGC as the owner of the machinery and 
building was using it during the accounting 
period for the purpose of business and he is 
being assessed on the profits which he made 
for the j)eriod during which ho was the 
owner. It was contended by the learned 
standing counsel that the acceptance of 
this view is most inequitable as it would 
enable both the transferor and the trans¬ 
feree to claim full deduction for the depre- 
ciation although the machinery etc., have 
been used by either of them only for a 
broken period in the same year. But it has 
been rightly pointed out that equity and 
taxation are os poles asunder and thelCourt 
cannot invoke an equitable rule in the con¬ 
struction of a taxing statute. 

[8] For these reasons, in my view, the 
Appellate Tribunal has come to a'correct 
conclusion, and I would answer the question 
in the affirmative. The assessee is entitl. 

1. (’46) 83 A. I. B. 1946 Pat 89 : 24 Pat. 630 ; 
'1946-18 I. T. B. 416, Commlatiooer of Xnoome- 

Us. B. A O. V. Dalmia Cement Co., Ltd. 


od to tho coals of this Court : lioariiig f'co 

Bs. 250. 

Fazl All C. J. — I agree. 

V.r/p.h. Heference answered in 

(he affirmative. 


(Case Ko. 130.] 

A. I. R. (33) 1946 Patna 415 

Agarwala and Shearer JJ. 


J/r.v. .S'. Misra~aUas .S’. Lazarus — 

Appi’Jhint 


V. 

Sm. l^langala Kumari Devi — 

Despondent. 

Appeal No. 57 of 1945» Decided on 29th January 
1946, from original order of Dist. Judge, Gaya, 
D/- 29th January 1945. 

{a) Will—Recital incorrect or untrue— Will 
is nevertheless valid. 

Even if the recital contained in the will is in¬ 
correct or even untrue, tho will i< nevertheless a 
a valid will unless it i:5 subsequently revoked bv 
the testator. [P 416 C I] 

(b) Insurance — Insured assigning policy 
during lifetime to certain person — After his 
death his heir asking for succession certificate 
IS not entitled to money due under policy. 

Where an insured ha< assigned the policy during 
Ills lifetime to a third person, the money due 
under it does not form part of his estate and after 
his death his heir asking for a succession certificate 
is not entitled to the money due under the poHcv. 

CP 416 C 2] 

(c) Succession certificate — Application by 
heir for succession certificate to enable him to 
recover money due under life insurance policy 
—Policy validly assigned to someone else — 
Court has no iurisdiciion to grant certificate. 

When an application is made by the heir of a 
deceased person for a succc.ssion certificate to 
enable him to recover money due under a life 
insurance policy, and when it appears to the Court 
to which tiie application is made that the policy 
in question has b^n assigned to someone else the 
assignment having been acknowledged by the 
insurance comimny as a valid ns.dgntnont, the 
Court has no jurisdiction to grant the certificate 
asked for. [P 417 C 1J 

Lai Nnrain Sinha and Shambhu Prasad 
Singh — for Appellant. 

Sarjoo Prasad and Salymdra Narnin Si7tha 

— for Respondent. 

Shearer J. — The api)ellant, who des¬ 
cribes herself as Mi*s. S. Misra alias S. 
Lazarus, was born at Jubulpur of imrents 
who were Indian Christians. In or about 
1928, when she must still have been a very 
young girl, the appellant was employed as 
a nurse at the Bhagalpur hospital and there 
made the acquaintance of a Sub-deputy 
Magistrate, Pandit Nand Kumar Misra. 
Towards the end of the following year she 
went to Cbapra, where Pandit Nand Kumar 
Misra bad b^n transferred, and joined him 
and lived with him continuously until bis 
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death which occurred on 1st February 1941 
in the hospital at Dumka. Before meeting 
the appellant, Pandit Nand Kumar Misra had 
married the respondent, Srimati Mangala 
Kuraari, and on 28 th March 1941, Srimati 
Mangala Kumari applied to the District 
Judge of Gaya for a succession certificate to 
enable her to collect three sums of money 
which she asserted, were due to the estate 
of her husband. The learned District Judge 
granted the certificate and subsequently the 
appellant applied to have the certificate 
revoked. This application was rejected and 
the appellant has now appealed against the 
order rejecting it. 

[ 2 ] The appellant asserts that before she 
went to live with Pandit Nand Kumar Misra 
at Chapra she was converted to Hinduism 
and went through a ceremony of marriage 
with him according to Arya Samaj rites. 
On 6th September 1938, Pandit Nand Kumar 
Misra executed a document nominating the 
appellant as the person to whom any money 
standing at bis credit in the General Pro* 
vident Fund should be paid in the event of 
his death. On 8th July 1940, he executed a 
will in her favour, and on 9th November 
1940, he executed a deed, assigning the sum 
due under an insurance policy, which he 
had taken out on his life to her. Some two 
years earlier, on 23rd December 1938, he had 
executed a similar deed of assignment, but 
this assignment the insurance company hod 
declined to register on the ground that it 
had not been properly stamped. In each of 
these documents Pandit Nand Kumar Misra 
described the appellant as his second wife. 
His conduct in so describing her in a series 
of documents, each one of which was attest¬ 
ed by some colleague of his in the service 
to which he belonged, is, I am inclined to 
think, a circumstance which goes to suggest, 
not merely that the appellant may have 
gone through some ceremony of marriage 
with him, but that, whether it was a valid 
ceremony or not, Pandit Nand Kumar Misra 
believed it to be a valid one. This matter is 
not, however, one of any importance. Even 
if the recital contained in the will is in¬ 
correct, or even untrue, the will is neverthe¬ 
less a valid will unless it was subsequently 
revoked by the testator. It appears that on 
30 th January 1941, when Pandit Nand 
Kumar Misra was in the hospital at Dumka, 
he executed and registered a deed purport¬ 
ing to revoke the will. I am myself inclined 
to think that the onus lay heavily on the 
respondent to show that when he executed 
this deed, Pandit Nand Kumar Misra was 


perfectly well aware of what he was doing 
and of the consequences to the appellant, 
and that this was perhajs not sufficiently 
appreciated by the Court below. It is, how- 
ever, quite unnecessary for me to go into 
the matter and decide whether or not the 
will was revoked. It is enough to say that, 
as the right if any which the appellant had 
as against the respondent to the money at 
the credit of Pandit Nand Kumar Misra in 
his Provident Fund and the sale proceeds 
of his effects depends wholly on the validity 
of the will, it was incumbent on her to apply 
for and obtain probate of it. No steps 
having been taken by her to obtain probate, 
and it being quite impossible on the evidence 
which she adduced in the Court below to 
say that she and the respondent are the co> 
widows of Pandit Nand Kumar Misra, the 
learned District Judge was correct in declin. 
ing to revoke the certificate in so far at 
least as two of the three debts due to the 
estate of Pandit Nand Kumar Misra are 
concerned. 

[3] The position, however, with regard to 
the other debt, namely, the money due 
under the insurance policy is very different. 
It was not denied that Pandit Nand Kumar 
Misra had assigned the policy, and, in any 
case, this was clearly proved by the entries 
which had been made in the register of the 
company. Now, if Pandit Nand Kumar 
Misra assigned the policy during his life- 
time, the money due under it did not form 
part of his estate and the respondent who 
asks for a succession certificate in her capa¬ 
city as the heir of her deceased husband was 
not entitled to it. There is no evidence to 
show, and it was not even contended in the 
Court below that for some reason or other 
the assignment was not a valid assignment. 
All that was said was that the appellant 
had failed to prove that the policy had been 
assigned to her. Under s. 88 (l), Insurance 
Act, such a deed of assignment has to be 
attested, and Mr. Huda, the Deputy Magis- 
trate who is said to have attest^ this deed, 
was not called by the appellant as a wit¬ 
ness. Very possibly the reason why he was 
not called was that the deed of assignment 
was not in the possession of the appellant. 
The insurance company bad sent it to the 
home address of Pandit Nand Kumar Misra 
and there is, I think, reason to suppose that 
either the respondent or her brother-in-law 
was thus able to get control of it and 
suppress or destroy it. The appellant did not, 
however, formally call on the respondent 
to produce the document and in consequence 
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dt was incumbent on her to call the attest¬ 
ing witness as a condition precedent to 
giving secondary evidence of its contents. 
The circumstance that the appellant omitted 
to prove the deed of assignment may be a 
reason for declining to give her the succes¬ 
sion certificate for which she asked but is 
clearly not a reason for decliuing to revoke 
the certificate which had previously been 
granted to the respondent. If the certificate 
is permitted to stand, certain \ ery awkward 
•consequences will ensue. The policy having 
■been assigned and notice of the assignment 
having been given t-o the insurance company 
and acknowledged, the company is bound 
■under sub-s. ( 5 ) of s. 38. Insurance Act to 
pay the money due under the iK)licy to the 
assignee. If the certificate which has been 
granted to the respondent is allowed to 
-stand, and the respondent applies to the 
insurance company for payment, the insur¬ 
ance company will necessarily refuse to pay 
-the money to her and will either await a 
suit by her or will itself be driven to in¬ 
stitute an inter-pleader suit, asking that the 
conflicting claims of the appellant and the 
respondent to this money be adjudicated on. 

[4] The learned Government Pleader, 
who appeared for the respondent, said that 
under s. 384, Succession Act, no appeal lay 
against an order declining to revoke a 
certificate. For this Mr. Sarjoo Prasad relied 
on the decision in c Cal. 40^ That, however, 
was a decision on Act 27 Cxxvii] of 1869, 
and can have no application here. The 
Bombay High Court in 19 Bom. 821,^ at p. 825 , 
was inclined to the view that when an appli- 
■cation bad been made, not merely to revoke 
a succession certificate but also to grant a 
certificate to the applicant himself, an ap. 
peal lay against an order dismissing the 
application. It also pointed out that in any 
case 8. 19, Succession Certificate Act—and 
•S. 384, Succession Act reproduces these pro¬ 
visions—reserved the revisional powers of 
the High Court as supplementing its ap¬ 
pellate jurisdiction. When an application 
is made by the heir of a deceased person 
for a succession certificate to enable him to 
i-ccover money due under a life insurance 
policy, and when it api>ears to the Court to 
which the application is made that the 
policy in question has been assigned to 
eomeone also the assignment having been 
acknowledged by the insurance company as 
a valid assignment, the’Court has no jurisdic- 

][• (*0l) 6 Cal. 40, Naook Prasad v. Lall Nitya Dali. 
••• ('96) 19 Bom. 821, Mancbbaram v. Kali das. 
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tion to grant the certificate asked for. In 
such circumstances it is obviously impossible 
to say that the applicant for a succession 
certificate has made out a prima facie case 
that he is in ixjrson entitled to collect the 
debt. In the ai)plication which the respon- 
dent made for a certificate it was stated 
that ‘there is no impediment under s. 370 
or under any of the provisions of the Act or 
any other enactment to the grant of the 
certificate hereby prayed for, or to the 
validity thereof if granted by the Court.” 
This was clearly ‘‘an untrue allegation of 
fact essential in point of law to justify the 
grant” and under cl. (c) of .s. 383, Succession 
Act, the learnccJ District Judge should have 
revoked tlic certificate. The appeal will be 
allowed to this extent that the succession 
certificate which has been issued to the res¬ 
pondent will be amended by deleting from 
it item no. i, namely, the sum of rs. is 2.3 
due by the National Insurance Company 
Limited, Calcutta, under policy no. iSoO. As 
success has been divided, there will be no 
order for costs. 

[5] Agapvala J. — I agree, 

D.S./l).H. Appeal partly allowed. 


[Case No, 140] 

A.I. R. (83) 1946 Patna 417 

Agarwala and Shearer .JJ. 

Jan Muhammad — Appellant, v. Skital 
Prasad and another — Respondents. 

Appeal No. 53 of 1944 Decided on 23rd January 
1946. from original order of Sub-Judge, Purnea. 
D/.5th February 1941. 

Limitation Act (1908), S. 5—Application for 
review-—Delay—Disturbed state of Country not 
permitting to make application for or to take 
delivery of copies of documents held sufficient 
cause. 

Where owing to the f.ict that Ibe whole country 
was in a disturbed state and it was not easy for 
litigants to appear in Court to make applications or 
to take delivery of copies of documents which they 
had applied lor within a reasonable time of the 
copies being ready, there was a few days' delay in 
making an application for review : 

Held, that in the circumstances the delay should 
be condoned. fP 418 C 21 

Limitation Act. 

(•42) Cbitaley, S. 5. N. 34. 

(i. P. Shnhi.—lor Appellant. 

S. C. Maztimdar and Pali Kant Choudhtcri/ _ 

for Respondents. 

Agarwala J. — This is an appeal by 
the auction-purchaser. The material facts 
are that the respondent, in execution of a 
decree for money which he obtained against 
Shital Prasad and others, had the judgment- 
debtor’s house put up for sale. At the execu. 
tion sale the house was purchased by the 
appellant on 8tb July 1941. On cth August the 
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judgment-debtors had made an application the whole country was in a disturbed state! 


to the Court for leave to deposit the decretal 
amount and other dues under 0. 21, R. 89. It 
has now been found as a fact that the actual 
deposit was made on 7tb, although in the 
Court below there was a dispute as to whether 
the date of deposit was the 7 th or the 8th. 
Without giving notice to the decree-holder 
the Court set aside the sale by an order dated 
iitb August 1941. Notice was not given to 
the decree-holder because, the Court observes, 
he knew' of the application. The auction- 
purchaser preferred an appeal against the 
order setting aside the sale. On the date fixed 
for the hearing of the appeal, namely, I3th 
March 1942, the Advocate for the judgment- 
debtors was not present, with the result that 
the appeal w'as allowed ex parte, and the 
order of iitb August setting aside the sale, 
was vacated. On 20 th March the judgment- 
debtors applied for a copy of the appellate 
order. This copy was ready for delivery on 
1st April and was actually delivered to him 
on the 7th. He was advised to apply to this 
Court in revision against the appellate order, 
and in consequenco of this advice he swore 
an afOdavit in this Court on 14tb May 1942, 
for the purpose of supporting an application 
in revision. 

[2] The Court was, however, by that time 
closed for the long vacation and did not 
re-opon until 20 th July, on which date an 
application in revision was filed. This was 
listed for admission on 5th August, on which 
date it was summarily dismissed. Thereafter, 
the judgment-debtors applied for a copy of the 
judgment on iSth August and a copy was 
ready for delivery on 22 nd. He did not, 
however, take delivery until 28th September. 
The Civil Courts closed for the long vaca¬ 
tion on 9bh October and re-opened on llth 
November. On that date the judgment- 
debtors presented an application for review 
of the appellate order of 13th March. The ques- 
tion that arises is whether this application 
was within time. The Court below* has allow¬ 
ed the judgment-debtors to exclude in the 
calculation of the ninety days, which the law 
allows for an application for review, the two 
periods spent in obtaining copies of judg¬ 
ment, the period during which an application 
in revision was pending in this Court and also 
the period that this Court was closed for the 
summer vacation and the court below was 
closed for the annual vacation. Even exclud¬ 
ing all these periods, the application for re¬ 
view was a few days late. It is not necessary 
to specify the details in this judgment, bat 
consideration must be given to the fact that 


from early in August until well into the 
winter and it was not easy for litigants to 
appear in court to make applications or to 
take delivery of copies of documents which 
they had applied for within a reasonable time 
of those copies being ready. In these circum¬ 
stances, in my view, the judgment-debtors 
are entitled to ask the court to condone the 
delay which occurred in making the applica¬ 
tion for review, and I am not, therefore, prepar¬ 
ed to interfere with the order of the court below. 
The appeal is dismissed, but without costs. 

[8] Shearer J.—I agree. 

g,b./d.h. Appeal dismissed, 

A. I. R. (33) 1946 Patna 418 [C. N. 141] 
Manohar Lall and Das JJ. 

P. Ramdas and another — Petitioners. 
V. Emperor. 

Criminal Bevn. No. 187 of 1944, Decided on 10th 
April 1945, from order of Agency Sessions Judge, 
Koraput, D/-27tb September 1944. 

Defence of India Rules (1939), Rr. 121 and 81 
(4)_Export of rice by K in contravention of or¬ 
der of competent authority — Rice carried on by 
coolies engaged hy K — Persons merely ac¬ 
companying coolies held could not be convicted 
under R. 121. 

One K engaged some coolies for the purpose of 
carrying rice from a place in Orissa to a place in 
Madras Presidency. While the rice was being carried 
by the coolies, they were detected with the result 
that K, and the coolies along with two persons A and 
B who were merely accompanying the coolies were 
put on trial for an offence under B. 81 (4) read 
with R. 121, Defence of India Buies. K was acquit¬ 
ted but the coolies and the two persons A and B 
accompanying them were convicted: 

Held that if anybody was responsible for the 
export of the rice in contravention of the orders of 
the competent authority, it was K. The fact that A 
and B merely accompanied the coolies ooold not 
bring them within the mischief of B. 121, Defence 
of India Buies. The conviction of A and B was not, 
therefore, proper. CP419 C 1,2] 

P. C. Chatter j% — for petitioners. 

The Advocate General — for the Crown. 

Das J. — The two petitioners have been 
convicted under the provisions of Sub-r. (4) 
of B, 81, Defence of India Rules, and they 
have been sentenced to rigorous imprisonment 
for four months each. The facts alleged- 
against the two petitioners are the following. 
It appears that on 8th December 1943, 19- 
coolies were carrying loads of rice from the 
Koraput area of Orissa to a place in Madras. 
The two petitioners, it is alleged, were 
accompanying the 19 coolies. They w®re 
detected on the way by the supervising 
staff, and the coolies were taken to the 
police station. The person who bad employed 
these coolies for the purpose of carrying 
rice to Madras was a man called N. Kamaraju. 
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He was also put on trial along with the two 
petitioners, but was acquitted by the learned 
Magistrate. Originally, the 19 coolies were 
put on trial and were convicted. Subsequently, 
on their statements, the two petitioners along 
with their master Kamaraja were put on 
trial with the result indicated above. As I 
have stated above, the two petitioners have 
been convicted under the provisions of sub.r. 
( 4 ) of R. 81 , Defence of India Rules read wdtb 
B. 121 of the said rules. 

[2] On behalf of the petitioners it has, 
firstly, been contended that the charge 
related to an occurrence on 8th December 
1943, whereas the date mentioned in the 
offence report shows that the offence was 
committed on 7th December 1943. We have 
examined the offence report, and it appears 
that in one of the columns the date of 
offence is mentioned as 8th December 1943, 
whereas in another column the date is 
mentioned as 7th December 1943. The evidence 
that was given in the case showed that the 
offence was committed on 8th December 1943 , 
and tbe charge also related to that particular 
date. No grievance was made in the course 
of the trial regarding the date mentioned 
in tbe charge. Even in the grounds men. 
tioned in the petition no point has been 
taken that the charge mentioned a wrong 
date. I am unable, therefore, to accept tbe 
contention that a wrong date was mentioned 
in the charge, and that even if a wrong date 
was mentioned in tbe charge, it caused any 
prejudice to tbe petitioners. 

[ 3 ] The petitioners are, however, entitled 
to succeed on another point. Tbe evidence 
shows that the two petitioners were merely 
accompanying the coolies who were carrying 
tbe rice. The evidence of tbe coolies clearly 
shows that they were carrying rice at the 
instance of and under the orders of their 
employer N. Kamaraju, who has been acquit* 
ted by the learned Magistrate. The learned 
lower appellate Court has observed in tbe 
judgment that it is rather illogical to accept 
tbe evidence of the accomplices against tbe 
two petitioners while rejecting it against the 
principal man, namely, Kamaraju, who bad 
actually employed tbe coolies to carry rice 
from Orissa to Madras. As a matter of fact, 
all that is alleged against the two petitioners 
is that they were accompanying the coolies 
who were carrying rice from Orissa to 
Madras. If anybody is responsible for tbe 
export of rice from Orissa to Madras in 
contravention of the orders of tbe competent 
authority, it is N. Kamaraju who has unfor¬ 
tunately been acquitted by tbe learned 
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Magistrate. The mere fact that the two 
petitioners accompanied the coolies does not, 
in my opinion, bring them within the mis¬ 
chief as mentioned in R. 121 , Defence of 
India Rules. 

[ 4 ] It has also been contended before us 
that tbe coolies were in the position of 
accomplices, and, in the absence of any 
corroboration of their evidence, the convic¬ 
tion of the two petitioners cannot be sus¬ 
tained. It is unnecessary to determine 
in this case whether the coolies were in the 
position of accomplices or not. .\s I have 
stated above, all that is alleged against the 
petitioners is that they accompanied the 
coolies under the orders of their master N. 
Kamaraju. 

Co] That being tbe position, tbe conviction 
of the petitioners cannot be sustained. The 
result, therefore, is that the application is 
allowed, xnd the conviction and sentences 
passed against tbe petitioners are set aside. 
The petitioners are acquitted and discharged 
from bail. 

[c] Manohar Lall J. — I agree. 

K.S./D.II. Convictions set aside. 

A. I. R. (33) 1946 Patna 419 [C. N. 142] 
Fazl Ali C. J. -vnd Ray J. 

Deonath Sahaij — Appellant v. Lekha 
Singh and others — Respondents. 

Appeal No. 140 of 1944, Decided on 14tb 
February 1946, from decision of Addh Sub*Judge 
Gaye^ D/- 16th December 1943. 

(a) Hindu Law — Coparcener — Congenital 
disqualification, effect of— Congenitally lame 
coparcener is not entitled to partition of his 
share in family property or separately possess 
it— He cannot by transfer inter rivos convey 
his rights to assignee. 

There is no decided case or any text of Hindu 
law to establish that a congenitally disqualified 
person is excluded from being a coparcener. Such 
a person is a coparcener for certain purposes with 
rights to descend to his natural heirs present or to 
come into being on hi.s taking a married life if ])o 
so chooses- [P 423 C 1,2] 

But a congenitally lame coparcener Ls not entitled 
to partition of bis share in tbe family property or 
(o separately possess it, nor can he by any transac¬ 
tion inter vivos^ convey such a right to bis assignee; 
Cate law and texts discussed. [P 423 C 2] 

Hindu Law—(’40) Mulla, P. 100, S. OH (b), Pt. r, 

P. 386, S. 318; (’38) Maync, P. 550, Para. 438, Pt. 
(c), P. 727, Para. 599. 

(b) Precedent — Every judgment must be 
read as applicable to particular facts proved or 
assumed to be proved—Case is an authority 
for what it actually decides. 

Every judgment must be read as applicable to 
tbe particular facts proved or assumed to be proved, 
in that case, since the generality of expression that 
may be found are not intended to be expositions of 
tbe whole law but governed or qualified by the 
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particular facts of the case ia which suchexpressioos 
arc found; that is, a case ie onlv an authority for 
wliat it actually decides. It cannot be quoted for a 
proposition that may seem to follow from it logi¬ 
cally. [P 423 C 1] 

C. P. C.—(’44) Chilaley, Preamble, Note 15, Pts. 
9 and 10. 

Jiajhisitorc Prasad — for Appellant. 

Ldlnarain Sinha and K. N. Varma _ 

for Respondent. 

Rav J. —This second appeal is preferred 
by the plaintiff-appellant. He started the suit 
for partition of his purchased one-third share 
in lands comprised in khatas Nos. 79 and 80 
of village Mobaniadpiir tauzi No. 3066. The 
sale deed effecting this purchase was executed 
by defendant 12 , Dwarka Singh, son of 
Banai deceased, on I 2 th May 1939. The plain¬ 
tiff’s claim was resisted by defendants 1 to li, 
who are members of the same family as 
Dwarka. Admittedly defendants 1 to 11 are the 
heirs and successors of Bansi’s three brothers 
Lekha Singh, Tota Singh and Chulhan Singh. 
The defendant’s case is that Bansi alone 
out of the four brothers separated and, by 
an arrangement agreed to between them, mi¬ 
grated from Mohamadpur to another village 
by name Kknar giving up his interest in the 
lands of Mohamadpur in lieu of some lands at 
Eknar. In the alternative, it was contended that 
at any rate for more than statutory period 
defendants 1 to 11 and their predecessors- 
in-interest bad been in exclusive possession 
of the land appertaining to the khatas men¬ 
tioned above and thus had acquired a right 
by adverse possession, or at any rate, Dwarka, 
a congenital cripple, acquired no interest 
in the joint family estate left by Bansi and 
had no interest to convey to the plaintiff by 
the sale deed. The plaintiff, therefore, was 
not entitled to any relief. Both the learned 
Courts below came to a finding that the 
family arrangement pleaded by the defendants 
was not established. Bansi was recorded in 
respect of the disputed khatas along with his 
three brothers in the record of rights, the pre¬ 
sumption of correctness whereof, it was con¬ 
currently held by the Courts below, had not 
been rebutted. Similarly also the story of ad¬ 
verse possession was ruled out as not proved. 
The learned lower Court has observed in this 
connection : 

[2] “As regards Bansi Siogb, tiowever, the defen¬ 
dant’s own evidence indicated tbat he was in possession 
jointly with tbe other defendants. He admitted the 
survey entry to be correct. It was also admitted that 
be came to Mohamadpur during survey operation. 
The possession of Bansi Singh in relation to the de- 
fendants was that of a co-owner and the learned 
Munsif is right when he says tbat unless, a case of 
ouster was made out the plea of adverse possession 
or limitation could not prevail. I also agree with the 


linding of the learned Munsif that the defendants 
did not place any case of ouster and consequently 
there was no limitation or adverse possession.’’ 

[3] It will not be out of place to quote the 
passage of the learned Munsif with which the 
lower appellate Court agreed as shown above. 
He said: 

[4] “Although tbe evidence on the side of the 
pUintiS as to Bansi's possession is not very strong 
it would .seem from the khatian Ext. 6 that Bansi 
was one of the co-sharers of tbe land of khatas 79 
and 80 of Mohamadpore along with Lekha and 
others. Consequently the possession of Lekha and 
others over the land would be tantamount to posses¬ 
sion of all Interested co-sharers on tbe basis of the 
well recognised principle of law tbat tbe possession 
of co-sharer is possession of all interested, except 
where on^ter is established by cogent and satis¬ 
factory evidence although it is not so before me . . . 
Dwarka’s position must be same as of bis father in 
regard to the question of possession over tbe lands 
of khatas nos. 79 and 80.” 

[5l Notwithsfanding Bansi’s death haying 
taken place more than 12 years before the 
institution of the suit, both the learned Courts 
below came to a clear finding that defendants 
1 to 11 had not, by then, acquired a right by 
adverse possession in respect of Bansi's share 
in the disputed khatas. There was some con¬ 
troversy in tbe Coarts below about the share 
of Bansi in tbe disputed lands. The plaintiff 
by virtue of his purchase and basing his claim 
on the recitals in tbe deed claimed one.third 
but the Courts below held, relying upon the 
entries in the record of rights, that Bansi’s 
share was one-fourth. This controversy about 
share was not renewed before us. It remains 
to consider the only other plea of defendants 
1 to 11 , namely, that the plaintiff's vendor 
Dwarka was disqualified from inheriting 
under the Hindu law on account of his con¬ 
genital idiocy and lameness. Congenital 
idiocy has not been found as a fact. Con¬ 
genital lameness, however, was assumed 
though not found by the learned Munsif, and 
on discussing tbe law, be came to the conclu¬ 
sion tbat the disqualification under the Hindu 
law affects the right of inheritance but not 
exactly tbe right of survivorship. He acceded 
to the contention of tbe defendants to the 
extent that under Mitakshara school of Hindu 
law, persons suffering from congenital dis¬ 
ability are excluded from having a share on 
partition of joint family estate and tbat its 
efficacy was not confined to a case of inherit¬ 
ance only. But he was of opinion that if in a 
joint family consisting of a disqualified 
member and another not having such defect, 
the latter dies, the entire family property 
must vest in the member suffering from 
disqualification by right of survivorship, and 
it cannot go to another family so long as the 
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disqualified member lives. For this proposition 
of his, he relied upon the case in A. i. R. 1931 
Pat. 873\ In this view of the position taken 
by him, he held that on the death of Bansi, 
Dwarka, being the only surviving member of 
the family, acquired a valid interest in khatas 
nos. 79 and 80, and that he was competent to 
transfer and thereby convey a title in them 
to the plaintiff to the extent of his share, that 
is one-fourth. He, therefore, decreed the 
plaintiff’s suit. 

[6] The defendants took up an appeal to 
the lower appellate Court who, instead of 
assuming congenital lameness of Dwarka, 
recorded a clear finding holding that Dwarka 
Singh was congenitally cripple. On the ques¬ 
tion of law, involved in the case, he disagreed 
with the view of the learned Munsif that 
Dwarka had in him vested by survivorship 
any right in the family properties in spite of 
physical disability. The plaintiff, therefore, 
has come up in second appeal, and the learned 
Counsel, Mr. Rajkishore Prasad, appearing in 
support of the appeal, strenuously contends 
that congenital lameness is not a disqualifica¬ 
tion according to Manu, and even if it be 
taken to be a disqualification, it does not 
disqualify a coparcener of a joint Hindu 
Mitakshara family from acquiring a right 
in property by right of survivorship. The 
disqualification defeats the right of inheritance 
only. 1 am afraid I cannot accept this con¬ 
tention as sound. The authorities relied upon 
by him do not make good this point. The 
case in 13 Pat. 712^ is one of the cases 
very much relied upon by him. I, therefore, 
intend to deal with this case in somewhat 
detail. What happened in this case, was that 
the common ancestor, one Ohasi Ram, 
had two sons Motiram and Katiram. Motiram 
was the great groat grand.father of Ram 
Sundar and Janardan. Ram Bundar was the 
son of Raghunath by bis first wife Deokikuar, 
and Janardan, the son of Raghunath by his 
second wife DilrajKuor. The third defendant 
in the action was the Manager of the Court 
of Wards who bad been the Manager of the 
estate for many years since the time when 
Raghunath the father became insane. The 
plaintiffs of that case were the great great 
grand-sons of Ratiram who was the second 
son of the common ancestor Ghasiram. The 
plaintiffs claimed the estate known as the 
Loro estate as the nearest heirs of the last 
male holder, who, according to them, was 
Ram Sundar. The d efence case was that 

1. {'34) 21 A. I. R. 1934 Pal. 373:13 Pat. 712:1-51 
L C. 419, Mt. DllraJ Kuer v. Hikhesbwar Ram 
Dobe. 
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Ram Sundar was insane at the death of 
Raghunath and died in that condition, and 
that the estate never vested in him but in 
Janardan, his step brother. Jauardan, who 
predeceased Ram Sundar left his ^ idow and 
mother Dilraj Kuari as bis heirs. In the 
circumstances Dilraj Kuari was the rightful 
owner. The case that Ram Sundar was a 
congenital idiot or insane was not found 
true. The parties were content to argue 
their case on two alternative liypotbeses,' 
namely, that Ram Sundar was either insane 
at the death of Raghunath, his father, or at 
the time of the deatii ot Janardan, bis step 
brother. Reliance was placed on behalf of 
the defendant on Coicbrook's translation of 
Mitakshara, chap, il, S. 10, placitum f. which 
is as follows : 

[7] "They U'eferring to ilUqualifjed persoijs 
mcalioued in placitum 2. impotent pct.~oas, an 
outcast, etc. .a man afiected by any of tbo varioir-; 
sorts of insanity) are deban ed of their sbarc-; if their 
dii'<)uaUfication arose before the division of tb.c 
property. But one .alroady separated from his co- 
Ijeirs be is oot deprived of bis aliolment.*’ 

18 ] Basing on this, what was contended, 
relying on 10 -vll. 272- at p. 286 , was that the 
right of property in tlie joint family estate 
under the Mitakshara is so connected tuith the 
right to partition that it did not exist where 
there was no right to partition; and that as 
the disqualification resulted in excluding 
him from right to partition under placitum 
u, it necessarily involved a complete ouster 
from coparcenary, that thus Ram Sundar 
having no right of coparcenary nothing 
would go to the plaintifi's as his I'oversioners. 
As a further alternative it was argued that 
Ram Sundar being insane at the death of his 
father, the property vested in Janardan and 
on Janardan’a death the property went to bis 
widow and thereafter to bis mother, Mt. Dilraj 
Kuari, the defendant. In answer to this argu- 
raentofthe defendant, it was contended by the 
plaintiff that Ram Sundar not being dis<^iualiC. 
ed at his birth, an interest in the estate vest¬ 
ed in him, and although insanity supervened 
and Ram Sundar was disqualified from tak¬ 
ing a portion on partition, had there been 
one, that vested right was in abeyance but 
his rights as a coparcener were not otherwise 
affected. In support of this proposition, 
placitum 7 of the same Chapter and section 
was relied upon which provides: 

[9] *Tf the detect be removc-d by medicaments 
or olbcr means (as i>CDance and atonement) at n 
period subsequent to partition, the right of partici¬ 
pation takes effect by analogy (to the c.ase of a son 
b orn after separation) when the sous have been 

2. (’88) 10 All. 272 : 15 I. A. 51 : 5 Sar. ISO (P. C.). 
Sartaj Kuari v. Ocoraj Kuari. 
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separated one who is ufteewurds horn of a woman 
equal in class shares the distribution.” 

Cio] Reliance was also sought to be placed 
upon the text of JIanu, as it has been done here 
before us, but his Lordship "Wort, J. observed: 

[11] “We arc, however, to ascertain the position 
from the Mitak^hara, the sebooUo which the parties 
belong and in any event the view contended for 
adds nothing in jny judgment to the case.” 

12] Ilis Lordship further observed : 

,.13] “The test of Mitakshara is silent as to whether 
the disqualified person loses his right as a coparce¬ 
ner oc merely his right to partition . . . .“ 

■» [I4j In the result the appeal was disposed 
of in terms of the following observations: 

'• [15] "In my judgment there is nothing in the 
I'litaksharn which would entitle us to hold that on 
the death of the other co*sharei* Janardan, Bam 
Siindar irould not take the estate as the sole 
surviivig jiictnber of the coparcenatij and the 
view taken in the Madras High Court is the 
correct one, the case in 13 Mad. 464^ being correctly 
decided". 

[16] It is urged that in view of this 
decision, Bansi and his son Dwarka being the 
only two members of their separated family 
on Bansi’s death, Dwarka, as the solesurviv. 
ing member of the co-parcenary, would get 
the property and would be competent to 
convey an interest therein by his sale. The 
learned Miinsif in his conclusion referred to 
above, also relied upon this. This argument, 
however, overlooked the fact that in the case 
cited. Ram Sundar was held not to be 
congenitally insane, and as it has been made 
clear by his Lordship Dhavle J., in his 
concurring judgment that he having become 
a co-parcener by birth his right by his 
subsequent disqualification came to be only 
in abeyance to the extent of preventing his 
enforcing a right to partition, and therefore 
on his death, his next reversioner could 
succeed to the right which was in abeyance 
but-not lost nor divested. The case, therefore, 
is distinguishable from the facts of the 
present case. The only other case that was 
cited by the learned Counsel, namely, the case 
in 43 Mad. 461'^ is the one which has also 
been referred to in the Patna case by Wort 
J., and does not at all improve the appellant’s 
case. The fact remains, however, as observed 
by Wort J., that the text of Mitakshara is 
silent as to whether the disqualified person 
loses his right as a co-parcener or merely his 
right to partition. The only text of Mitakshara 
which deals with disqualification is the one 
already quoted and properly analysed the text 
amounts to say that disqualification, congenital 
or otherwise, debars the disqualified person 
from getting a share on partition. The 

sT (’20) 7 A.l, B. 1920 Mad. 652: 43 Mad. 464 : 55 

I. C. 576, Mutbusami Gurukbal v. Meenammal. 
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tjosition whether one who is disqualified at 
birth does not become even a coparcener of 
a Mitakshara joint family in all its implica¬ 
tions is still a matter of doubt, and has not as 
yet been decided in any decided case. It is 
clear, however, that when a congenitally 
or otherwise disqualified person continues 
to live in the joint family and a son is born of 
him, the latter gets a share on partition which 
bis father could have got had he not been 
disqualified. This conflicts with the theory 
that congenitally disqualified person is not a 
coparcener for any purposes whatsoever- 
Maxmuller’s Sacred Book of the East, vol. 
XXV,- pp. 372-373, paras. 201 and 203. The 
latter paragraph reads: 

fl7J ‘T{ the eunuch and the rest (cefecring to 
disqu^ided heirs enumerated in para. 201) should 
somehow or other desire to take wives, the offspring 
of such among them as have children is worthy of 
a share”. 

[ 18 ] J. C. Ghosh on Hindu law, vol. I, p. 
208 says: 

[19] “According to the law-givcis, these 
unfortunate persons (referring to the disqualified) 
do not cease to he members of the family, and are 
entitled with their. wives and children to be 
maintained out of the family property .... The 
sons of these disqualified persons, if free from any 
defect entailing exclusion, are entitled to take 
that share of the family properly, which their 
fathers wonld have taken if not disqualified. Even 
their Eshetraja sons (sons by appointment) ace 
entitled to take their shares." 

[ 20 ] The same learned author after discuss¬ 
ing the text says that they are entitled to 
resume their shares if cured of the deformi¬ 
ties. At p. 209 of the same volume, the author 
referring to Saraswati-Vilasa says: 

[21] “The Snraswati-Vilasa says in this connec¬ 
tion, ‘the inner meaning is that deformed persons, 
it they are eligible for marriage, are sbaretakers 

.' Therefore, the proper way to determine, 

whether a person is excluded from inheritance, is 
to ascertain whether he is debarred from marrying.” 

[22.1 In Mitakshara, s. X in which the 
Rules relating to exclusion of disqualified 
persons occur is entitled “On exclusion from 
inheritance”. The specific rules that deal with 
disqualification, so far as they are relevant to 
the present enquiry, are Rr. 1, 2, 5, 6, 7, 9 and 
10. Rule 1 — “An important person, . .. one 
lame etc. must be maintained; excluding them, 
however, from participation”. Rule 2 defines 
“lame” as “deprived of the use of his feet”. 
This Rule inevitably covers the case before ns 
as the evidence is that Dwarka moves like a 
quadruped. Rule 5 enjoins that these disqu^i- 
fied persons who are excluded from partici¬ 
pation must be maintained. Rule 7 rules that 
if the defect be removed by medicaments or 
other means at a period subsequent to parti¬ 
tion, the right of participation takes effect 
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Buie 6 provides that exolusion takes place 
only if the disqualification occurs before 
division but one already separated from his 
co-heirs is not deprived of his allotment. 
This Rule settles that right ouce vested can¬ 
not be divested. Buie 9 provides : 

[23] “The disiuherisOD of the persons above des¬ 
cribed seemiQg to imply disinherison of their sons, 
the author adds: ‘But their sons, whether legitimate 
or the ofispring of the wife by a kinsman, arc 
entitled to allotments, if free from similar defects’.” 

[24] Buie 10 speaks of tbe sons as rightful 
piartakers. The subsequent rules in the section 
entitled the wives and the daughters of dis¬ 
qualified persons to be maintained and the 
latter to be given in marriage out of tbe 
joint family funds. The net result of these 
texts and authorities appears to be that 
rights once vested cannot bo divested. They 
(i. e. disqualified members) have no right to 
partition but have certain other rights of a 
coparcener, such as right to be maintained 
with their wives and children and to be stock 
of descent so as to transmit their shares to 
their legitimate sons and sons of their wives 
through Niyogi (appointment). In the decided 
case of this court, above referred to, Bam- 
sundar though disqualified to participate in 
the share was held a stock of descent of the 
inheritance for his own heirs in preference 
to the heirs of bis predeceased step-brother. 
There is neither any decided case, nor any¬ 
thing in the texts above adverted to, to esta. 
blisb that a congenitally disqualified i)cr8on 
is excluded from being a coparcener. 

[26] Mr. Rajkisbore Prasad wants to argue 
that it follows as a corollary from 13 rat. 
712^ that right to take a share is there in 
the disqualified person, but it is only in 
abeyance and thatif it can descend to his heirs 
on his death, it can as well be conveyed by 
sale. But every judgment must be read as 
applicable to the particular facts proved or 
assumed to be proved, since the generality 
of expression that may be found are not in¬ 
tended to be expositions of whole law but 
governed or qualified by the particaular 
facts of the case in which such expressions 
are found; that is, a case is only an authority 
for what it actually decides. It cannot lx- 
quoted for a proposition that may seem to 
tfollow from it logically. The decision in 
13 rat. 712^ is no authority for the proi>o. 
sition that a right that can descend In law 
to a disqualified one’s heir or successor can 
bo conveyed by him to a stranger by transac¬ 
tion inter vivos nor is it a precedent for 
vesting of coparcenary right in a congenitally 
disqualified person b^ause it is a precedent 
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only for tho proposition that a supervening 
disqualification cannot take away a right 
already vested. The larger problem whether 
Dwarka, disqualified as he was at bis 
birth, was not excluded from coparcenership 
with his father or the defendants 1 to 11 
so as to be entitled to continue in posses¬ 
sion of the family property till his death, 
is not before us. Without finally deciding 
the question, I am inclined to the view 
based upon the original text referred to 
above that he is a coparcener for certain' 
purposes with rights to descend to his 
natural heirs present or to come into being 
on bis taking a married life, if be so 
chooses. I shall not be understood, for 
the decision in this case I am coming to, 
to say that Dwarka is not entitled to 
possession of the property belonging to 
the coparcenary constituted by himself 
and bis father Bansi or the defendants i 
to 11 or their ancestors as the case may 
be. But the limited question before us is 
if Dwarka under tbe circumstances of the' 
case is entitled to partition of his share 
in the family property and separately' 
possess it and whether he can, by any 
transaction inter vivos, convey such a 
right to bis assignee. From what has been 
discussed above, it is clear to my mind 
that this question must be answered iUj 
the negative. Dwarka, far less the plaintiff, 
his transferee, has no right to partition and 
separate possession. Tbe plaintiff’s suit, 
therefore, has been rightly dismissed by 
tho learned lower appellate Court. The 
appeal fails and is, therefore, dismissed 
with costs. 

[26] Fazl All, C. J. — I agree. 

i>,R./n.H‘. Appeal dismissed. 

A. I. R. (33) 1946 Patna 423 [C. N. J43] 

Imam J. 

Jaisri Sahu and another — Appellants. 

v.Doma and others — Hespondenls. 

Appeal No. 8G1 of 1944, Decided on 24tb 
■Tunuary 1946, from appellate dec ree of Sub-.Tiidf,'e, 
Ranchi, D/-Clh May 1914. 

Chota Nagpur Tenancy Act (6 [VI] of 1908), 
S. 46 (4) (a)—Applicability—Suit for possession 
-- Lands within local limits of Police Station 

_Plaint and sale deed in plaintiffs’ favour 

stating that plaintiffs were residents of village 
within M —One defendont stating in written 
statement that sale was paper transaction 
as vendor belonged to difierent area—Lower 
Court treating word 'Vendor' as mis.type for 
"Vendee”—No other defendant giving slightest 
indication that plaintiffs, were not residents of 
village within Zl —No issue framed on this point 
—Defendant’s statement held gave no due no¬ 
tice to plaintiffs of plea that they were not resi- 
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dents within il/—Plaintiiis’ evidence that they 
were not residents within .1/ having remained 
unrebulted, section held had no application to 
case. 

In a suit for posscs-ion of certain lands, the 
plaint distinctly stated that the plaintiffs’ were 
residents of a village within the local limits of 
police station .1/ within which the lands were 
situate. The sale deed by which the plaintiffs 
acfjuircd the lands also distinctly described the 
vendees as residents of that village. One of the 
several defendants to the suit stated in his 
written statement that the sale had all been a 
paper transaction conferring no title or possession 
of the land since the vendor belonged to a 
different area. Except this defendant not a 
single defendant indicated in the slightest way 
that the plaintiffs were not residents of the 
village. No issue was framed as to whether the 
plaintiffs at the time that the document was 
executed were residents within the local limits 
of police station M. The lower appellate Court 
was of opinion that the word "vendor” in the 
written statement was a mi-s-type for "Vendee” 
and, therefore, there was an assertion in the 
written statement that the plaintiffs belonged to 
a different area. Both the Lower Courts held that 
plaintiffs were not the residents within the local 
limits of police station M : 

Held (1] that the Courts below were not at all 
justified in taking the defendant's statement into 
consideration and thereby attributing to the plain* 
tiffs due notice of a plea that they were not resi¬ 
dents within the jurisdiction of Police Station M. 

[P 423 C 2] 

[2] That as the Courts below bad defeated 
the rightful claim of the plaintiffs by a procedure 
which was wholly irregular and reasonings which 
were unsound the High Court could under 
is. 103, C. P. C., look into the evidence and satisfy 
itself that there was no evidence to establish 
that the plaintiffs were not residents within the 
jurisdiction of police station M. [P 426 C 1] 

[8] That the plaintiffs’ evidence that they 
were residents of the village within the juriedic- 
tion of police station M remained unrebutted 
and therefore, S. 46 (4) (a) had no application 
to the case. [P 426 C 1] 

A. N. Lai and L. K. C/joadfmrt—for Appellants. 

li. K. Si?i/i<2 and Salyanand Kwnar — 

for Respondents. 

Judgment. — This is an appeal by the plain, 
tiffs. They sued for recovery of possession of 
the lands in suit which were recorded in the 
revisional settlement under khala Nos. 70 
and 71 in the name of one Harakbman Sahu. 
On iltb February 1936, Harakhman Sahu sold 
these lands to one Alam Sahu under a register¬ 
ed sale deed. Alam Sahu subsequently in the 
year 1941, sold to the plaintiffs under a regis¬ 
tered deed dated I7tb April 1041, the lands in 
suit. The plaintiffs after their purchase from 
Alam Sahu attempted to take possession of 
the lands, but were resisted by the defen. 
dants. Both the courts below rejected the 
defence case and came to the deffnite con¬ 
clusion that Alam Sahu was not the 
farzidar of Harakhman Sahu and that the sale 
to the former was for consideration, valid and 


a genuine transaction. Both the Courts- also- 
held that under the document Alam Sahu 
acquired a valid title and the alleged settle, 
ments made in favour of the defendants by 
Harakhman Sahu after he had transferred 
his interest in the lands were of no help to the 
defendants. It would also appear from the 
judgments of the courts below that Harakh¬ 
man Sahu was an unscrupulous man; but 
the courts below were of the opinion that 
the plaintiffs’ suit must be dismissed on 
the ground that S. 46 (4) (a), Chota Nagpur 
Tenancy Act, stood in the way. The section- 
states that: 

[2] “An occupancy-raiyat, who is not an aboriginab 
or a member of a scheduled caste, may transfer 
his right in bis bolding or any portion thereof to- 
any person who is resident within the local limits of 
the police-station area within which the holding 
is situate by sale, exchange, gift, wUl, mortgage 
or lease”. 

[3] The Munaif came to the conclusion that 
the plaintiff's were not residents of village 
Malti where the lands in suit were situate- 
aud, therefore, the purchase by the plaintiffs 
was illegal and inoi>erative. The lower appellate 
Court came to the conclusion that the story 
of the plaintiffs' having purchased a house iu 
Mauzab Malti was a myth and that the plain¬ 
tiffs were not residents of village Malti or of 
any other village within the local limits of 
police station Mander (the ihana within which 
the lands in suit lie). 

[ 4 } It was urged on behalf of the appellants 
that before one could apply s. 46 ( 4 ) (a),. 
Chota Nagpur Tenancy Act, it had to be 
found as a fact that the plaintiffs were not 
residents within the local limits of the Police 
station area within Tvbich the lands in suit 
w'ere situate. No issue had been framed oi> 
this point as to whether the plaintiffs at tho 
time that the document was executed in 
their favour in 1941 by Alam Sahu were re¬ 
sidents within the local limits of police sta¬ 
tion Mander and it is ai^ued that the plain¬ 
tiff's were prejudiced by having to meet all- 
of a sudden the contention that they were 
not residents within the local limits of police- 
station Mander. It was pointed out that 
although the document by which the jJain- 
tiffs acquired the lands from Alam Sahu 
distinctly describes the vendees as residents 
of Malti and the plaint distinctly states that 
the plaintiffs w'ere residents of Malti, a village 
within the jurisdiction of police station 
Mander, there was nothing in the various 
written statements filed on behal|> of the- 
defendants in which there was the ah'gbtest 
indication by which the plaintiffs could under 
stand that any of the numerous defen- 
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dants were cballenging the fact that the 
plaintiffs were residents of any place, village 
or area within the local limits of police 
station Hander. 

[ 5 ] The learned Subordinate Judge seemed 
to think that although no issue was framed, 
but if the parties adduced evidence on the 
point and discussed it before the trial Court 
and a decision was given on it as if there 
was an issue framed on it, the decision would 
not be set aside in appeal on the ground 
merely that no issue had been framed. The 
question which seriously arises in this case is 
whether the parties in fact led any evidence 
on the point as to whether the plaintiffs were 
residents of any village, place or area within 
the local limits of police station Hander. The 
learned Subordinate Judge thought that 
paragraph 5 of the written statement of 
defendant No. 1 indicated that there was a 
plea to the effect that the plaintiffs were not 
residents within the jurisdiction of police 
station Hander. Several written statements 
were died in the case and I have been through 
every one of them. Not a single defendant, 
barring defendant No. 1 , has indicated in the 
slightest way that the plaintiffs were not 
residents of village Haiti or of any place 
within the jurisdiction of police station 
Hander, This paragraphs of the written state- 
ment of defendant No. 1 reads as follows : 

[6] “That the allegations in paragrapb III are 
manufactured. Kven if sale has been held, it is 
farai, ooltusive and without consideration and it 
has all been paper transaction conferring no title 
or poasession of the land since the vendor belongs 
to a different area”. 

[ 7 ] This paragraph appears to have been 
corrected by the pleader who has initialled 
every correction that be has made in the 
written statement but did not alter the word 
“ vendor” into "vendee”. The learned 
Subordinate Judge is of the opinion that 
the word ‘vendor’ was a rais-typo for ‘vendee’ 
and, therefore, there was an assertion in at 
leaat one of the written statements that 
the plaintiffs belonged to a different area. 
It has to be remembered that the case of 
the defendants throughout was that Alam 
Sahu was never in possession of the lands 
and that the transaction lietween him and 
the plaintiffs was collusive, fraudulent, 
without consideration and a farzi tran¬ 
saction. If defendant 1 in denying the 
allegations of the plaintiff's in para. 3 of the 
plaint reiterated his claim that the whole 
transaction was a mere paper transaction 
between Alam Shah and the plaintiffs, 1 
would not be surprised if any one reading 
this paragraph iu the written statement 


would think that the assertion further was 
that the entire transaction was a paper 
transaction because the vendor Alam Sahu 
lived iu another place. I do not think that 
the courts below were at all justitied in taking 
this paragraph into consideration and thereby 
attributiug to the plaintiffs due notice oi 
a plea by one of the defendants that they 
were not residents within the jurisdiction 
of police station Hander. 

LjJj On a further point, I am of opinion 
that the courts below have misdirected them¬ 
selves, namely, that the partie.s knew what 
they were about and evidence was being 
led with reference to it. I have read the 
entire oral evidence in this case and I find 
that none of the plaintiffs’ witnesses spoke 
one word iu their examination-in-cliief on 
the question as to whether the plaintiffs 
were residents within the jurisdiction of 
police station Hander. It was only iu cross- 
examination that questions were put by the 
defence to the effect as to whether the 
plaintiffs had a Iiouse or lands in village 
Haiti. There was to these questions the 
answer in the affirmative and the lower 
api^ellate Court seemed to reject this evi¬ 
dence on the ground that there was no 
documentary evidence in proof of it. It 
seems to me somewhat extraordinary that 
when witnesses are taken by surprise and 
asked certain questions in cross-examination 
and the answers are to the detriment of 
tlie defendants tiiat the witnesses should bo 
disbelieved on the ground that they have 
got no documentary evidence in support of 
their evidence. Thi.s clearly indicates, to 
my mind, that the plaintiff' never thought 
for a moment that he had to lead evidemee 
on the que.stion as to whether he was a 
resident within the jurisdiction of i)olice 
station Hander. 

[ 9 ] This is the .state of the evidence so 
far as the plaintiff's are concerned and as to 
whether the defendants ever thought that 
they were leading evidence on the point it 
is remarkable by the complete absence of 
any statement on the part of their witnesses 
that the plaintiff's were not residents within 
the jurisdiction of Police station Hander. Of 
all the witnesse.s for the defence only one has 
come forward to say that the plaintiff’s have 
no house in Haiti which, in my opinion, is 
wholly irrelevant and does not decide the 
matter as to whether the plaintiff's are or 
are not residents within the jurisdiction of 
police station Hander. None of the witnesses 
for the plaintiffs were challenged on the point, 
apart from the question of ownership of the 
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land, as to whether any of them were resi¬ 
dents within the jurisdiction of police-station 
Mander. I am quite satisfied on the state of 
the record that none of the parties ever under¬ 
stood that they were leading evidence on a 
point material to the decision of the case, 
namely, as to wbetlier the plaintiffs were 
lesidents within the jurisdiction of police 
station Mander. 

[ 10 ] I have gone into great length in this 
matter because I have felt that both the 
courts have defeated the rightful claim of the 
plaintiff's by a procedure which is wholly 
irregular and reasonings which are unsound 
and I have, therefore, looked into the evi¬ 
dence under section 103 of the Code of Civil 
jProcedure for myself and I am quite satisfied 
that there is no evidence in the case at all on 
either side to establish that the plaintiffs were 
not residents within the jurisdiction of police 
;station Mander. My attention was also drawn 
to certain authorities to show that by the ex¬ 
pression ‘resident’ the section did not con¬ 
template that the individual must be a per- 
manent resident. There was abundance of 
evidence on the side of the plaintiffs of their 
possessing a house and lands not only in 
village Malti but other villages within the 
jurisdiction of Police station Mander. I would 
therefore bold that the plaintiffs’ evidence 
that they are residents of village Malti within 
the jurisdiction of Police station Mander re¬ 
mained unrehutted and therefore s. 46, 
(4) (a) of the Obota Nagpur Tenancy Act has 
no application to the case. The appeal must 
accordingly be allowed and the plaintiffs’ suit 
must be decreed with costs throughout. 

v.R./D.H. Appeal allowed. 


A, I. R. (33) 1946 Patna 426 [C. N. 144j 
Das and Pande JJ. 

Baldeo Mahato—Appellant v. Emperor. 
Criminal Appeal No. 523 ol 1945, Decided on lltb 
December 1945 from order ol Asst. Sessions Judge, 
Bhagalpur D/- 30th June 1945. 

(a) Criminal P. C. (1898), S. 297 — Non-direc¬ 
tion — Offence under S. 376, Penal Code — 
Failure of judge to warn jury that it is unsafe 
to rely on uncorroborated testimony of girl 
amounts to serious non-direction vitiating trial. 

In a trial for offence under S. 376, Penal Code, it 
is the duty of the judge to point out in the clear^t 
language that it is extremely dangerous to base a 
conviction upon the girl’s evidence and he should 
stress the fact that before the jury can properly 
return a verdict of guilty, they must be satisfied 
that the girl’s evidence is corroborated by other 
independeut testimony. Having given such a 
warning, the judge should explain to the jury what 
amounts to corroboration. He should then point out 
to the jury what evidence can legally amount to 
corroboration and he should ask the jury to 
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consider whether or not they accept such evidence. 
Finally, be should tell the jury that they should only'' 
convict if they are satisfied that the evidence tender¬ 
ed as corroboration is true and worthy of credence. 
Consequently the failure of the judge to warn the jnry 
in such a case that it is unsafe to convict the accused 
on the uncorroborated testimony of the girl amounts 
to a serious misdirection which vitiates the trial. (’39) 
26 A.I.R. 1939 Pat. 536, (’34) 21 A.I.R. 1934 Cal. 7 
and (’36) 23 A.l.B. 1936 Cal. 18 Eel. on; (’38) 25 
A.I.R. 1938 Cal. 658 disting. [l» 427 C 1, 2] 

Criminal P.C_ 

(’46) Chitaley, S. 297, N. 12, pt. 27. 

(’41) Mitra, S. 297, p. 1018, para. 915. 

[b] Criminal P. C. (1898), S. 297 _ Mis-direc- 
tion—Offence under S. 376, Penal Code—Charge 
to jury — Judge referring to statements made 
by girl as corroborative evidence commits 
misdireclion. 

Though the nature of corroboration required in 
a criminal case must necessarily vary according to 
the particular circumstances of the offence charged, 
the corroborative evidence must be of such a 
character as wonld tend directly or indirectly to 
connect the accused with the crime and should 
come from an independent source. In a trial lor an 
offence under 8. 376, Penal Code the statements 
made by the girl to other witnesses after" the 
commission of the crime would not be corroborative 
evidence of her story, and consequently if the Judge 
in his charge to the jury refers to such statements 
as corroborative evidence he commits a serious mis¬ 
direction. [P 428 C 1,2] 

Criminal P. C. — 

(’46) Chitaley, S. 297, N. 11, pt. 32. 

(’41) Mitra, S. 297, p. 1040, para. 917. 

(c) Criminal P. C. (1898), S. 297-Nondirection 
—Offence under S.375 ,Penal Code—Question of 
consent of girl with reference to her age should 
be explained—Failure amounts to nonodirection. 

Id a trial for offence under S. 375, Penal Code the 
judge should explain properly to the jury the in¬ 
gredients of the offence charged and the question of 
consent with reference to the age of the girl upon 
whom the offence is committed even though the girl 
might be under 14 years and the question of her 
consent would be immaterial. Similarly the judge 
should also state under which of the circumstances 
mentioned in S. 375 the case would fall and should 
not leave it to the jury to decide it. The failure of 
the judge to do so amounts to a defect in the charge. 

[P 428 C 1,2] 

Criminal P. C.— 

(’46) Chitaley, S. 297, N. 9 and 12. 

Mangleshwar Prasad Sinha — for Appellant. 

Eaj Eishore Prasad — for the Crown. 

Das J. — This is an appeal from jail in 
which Mr. Mangleshwar Prasad Sinha has 
very kindly assisted us. The appellant Baldeo 
Mahato has been found guilty of the offence 
under s. 376, Penal Code,, by the learned Assi¬ 
stant Sessions Judge of Bhagalpur in agree¬ 
ment with the unanimous verdictof the jury, 
and has been sentenced to rigorous imprison¬ 
ment for seven years. 

[2] The allegation against the appell^fc 
was that in the afternoon of 24th peceniMr 
1944, he had committed rape on a 
called Mt. Lachhia, aged about 18 . at a plM® 
caUed Manelia jungle. It was aUeged by the 





BalDEO MahATO V. KmpEROR (Das J,) 


prosecutioa that both the appellant and the 
girl Mt. Lachhia bad gone to the said jungle 
to tend cattle. The appellant suddenly lifted 
Mt. Lachhia in his lap and took her to a 
ditch nearby. He placed her on the ground, 
removed her Sari and then committed rape 
on her. Mt. Lachhia tried to cry out, but her 
mouth was gagged. When the appellant left 
the girl, she found that she was bleeding from 
the vagina. She got up and painfully return¬ 
ed to her house, where she narrated to her 
mother what happened. The mother then took 
the girl to the house of the appellant’s step¬ 
father where, in the presence of certain other 
persons, the girl is stated to have narrated 
her story. It was alleged by the prosecution 
that the mother of the girl removed the blood 
stained Sari and gave the girl another Sari 
to wear. The blood stained sari was then 
washed by the mother. The next morning the 
girl and her mother went to one Pathal Eai 
whose cattle the girl used to tend. On the 
advice of Pathal Rai, information was lodged 
at the police station. On that information an 
investigation was made, and the appellant 
was put on trial with the result stated above. 
The defence of the appellant w’as that he had 
been falsely implicatkl, because his step-fa- 
thcr bad given him some land which had cau¬ 
sed annoyance to the mother of one Ritwa. 
Ritwa, it was alleged, was the brother of the 
girl Mt. Lachhia. 

C3] Mr. Mangleshwar Prasad Sinha, ap¬ 
pearing on behalf of the appellant has plac^ 
before us the charge to the jury, and he has 
complained of a serious non-direction- by the 
learned Assistant Sessions Judge and also of 
a misdirection regarding the nature of the 
evidence given in the case. The non-direction 
of which he has complained consists of the 
failure to give to the jury the usual caution 
that it is unsafe to rely on the uncorroborat¬ 
ed evidence of the prosecutrix in cases of this 
nature. The learned Assistant Sessions Judge 
lias several times reminded the jury that the 
solitary eye-witness of the occurrence is the 
victim herself, namely Mt. Lachhia, but no. 
where has he told the jury that in cases of 
this nature it is unsafe to rely on the uncor¬ 
roborated testimony of the prosecutrix. The 
duty of the judge in such a case has been 
very clearly laid down by this Court in 
Sachinder Itai v. Emperor,^ where Harries, 
C. J. has observed as follows : 

[4] my view, in cases of ihU kind Ibe learned 
Judge must point out in the clearest language that 
U La extremely dangerous to base a convictioD upon 
ihe girrs evidence and be should stress the fact 

1. rSO) 26 AJ.R. 1930 Pat. 536 ; Tat. 696 ; 184 
1. a 354. 
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that before the jury can properly return a verdict ofi 
guilty, they must be satisfied that the girl’s evidence 
is corroborated by other independent testimony.! 
Having given such a wacniog, the learned Judge 
should explain to the jury what amounts to 
corroboration. He should then point out to the jury 
what evidence can legally amount to corroboration' 
and he should ask the jury to consider whether or 
not they accept such evidence. Finally, he should 
tell the jury that they should only convict if they 
are satisfied that the evidence tendered as corrobora¬ 
tion is true and worthy of credence”. 

[5l Reference has been made in that case 
to many earlier decisions where also the 
same point has been discussed, and it has 
been laid down that a warning about the 
danger of convicting a person in such cases 
upon the evidence of the woman alone is 
absolutely necessary and must be emphatic, 
and in its absence, the conviction is vitiated, 
vide A. I. R. 1934 Cal. 7^ and A. I. R. 193G 
cal. 18 .^ In the case under our consideration, 
tbe learned Assistant Sessions Judge has' 
nowhere given the necessary warning to the- 
jury. On tbe contrary, he has left the jury: 
to convict the appellant on the solitary 
testimony of the girl. It is clear that in doing 
so, tbe learned Assistant Sessions Judge has; 
committed a very serious non-direction which! 
vitiates the trial. There is, indeed, one case' 
in 1 .1 /. R. (1938) 1 cal. GSC,^ where it has been 
stated that the absence of the usual caution 
given to tbe jury in sexual cases to tbe effect 
that it is unsafe to rely on the uncorroborated 
evidence of the prosecutrix does not neces¬ 
sarily vitiate the verdict: tbe effect of such 
omission depends upon the facts of each case. 
These observations were made in a case in 
which the evidence of the girl was corroborat¬ 
ed independently by very strong evidence 
and the learned Judge had placed tbe entire 
evidence in the case fairly and impartially to 
the jury. I shall presently discuss the ques¬ 
tion as to whether there is any such corrobo¬ 
rative evidence in this case as is required in 
cases of this nature. It is sufliciont to state 
hei'O that this was not a case in which there 
was very strong corroborative evidence in 
support of the story given by the girl. It was, 
therefore, all the more necessary for the 
learned -ludgo to give the usual caution to 
the jury that in cases of this nature it is 
unsafe to roly on the uncorroborated testi¬ 
mony of tbe girl. 

fcl .\s to the inis-direction, ]\Ir. Sinha 
appearing for the appellant has drawn our 

2. (’31) 21 A. I. R. 1934 Cal. 7 62"Cal. 527 : ISr, 

I. C. 584, Emperor v, Nur Ahmed. 

3. C3G) 23 A. 1. U, 1930 CaJ. 18 : ICO I. C. 1028, 
Clmmuddio Sardar v. Emperor. 

4. (’38) 25 A-I.Il. 1938 Cal. G58 : 1. L. R. (1938) 1 
Cal« 636 : 178 I.C. 637, Abdul Gafur v. Emperor. 
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attention to the fact that the learned judge 
has treated the girl's own statements to other 
witnesses as corroborative evidence. Here 
also the learned Judge W’as in error. The 
nature of the corroborative evidence required 
in such cases has been explained very fully 
and clearly in the leading ease in the (1916) 
2 . K. B. 653*'. The learned Lord Chief Justice 
had observed therein that: 

(7] *‘Tbe evidence in corroboration must be 
independent testimony wbiob aSects the accused by 
counecLiog or tending to connect him vfilh the 
cricDG, In otbof words it must be evidence which 
implicates him, that is, which confirms in some 
material particular oot only the evidence that the 
crime has been comTUittod, but also that the prison* 
cr committed \C\ 

[8j It has further been observed that: 

[9j “The nature of the corroboration must neces* 
•aiily vary according to the particular circumstances 
jf the offence charged. It would be in high degree 
dangorouB to attempt to formulate the kind of evi¬ 
dence v/hicb would be regarded as corroboration, 
except to say that corroborative evidence is evidence 
which shows or tends to show that the story of the 
accomplice that the accused committed the crime is 
true, not merely that the crime has been committed, 
but that it was committed by the accused." 

[ 10 ] Keferring to the statements of the 
girl herself ih such cases, it has been observ* 
ed by the learned Lord Chief Justice, Lord 
Hewart in (1928) 2i Cr. App. R. 23,® that 
!"corroboration should come from another 
person altogether”. In 02 Cal. 627^ it has 
been observed that what the prosecutrix says 
to other person is not corroborative evidence 
within the meaning of the rule referred to 
above. The learned Assistant Sessions Judge 
has, however, referred to the statements of 
the girl hei-self made to other witnesses as 
affording corroboration of her story. In this 
respect the learned Judge has committed a 
Iserious mls-direction. 

[ 11 ] Apart from the two defects mention- 
•ed above, the learned Judge has not pro¬ 
perly explained to the jury the ingredients 
which are necessary for an offence under S. 375, 
Penal Code. Section 375, Penal code, which 
defines the offence of rape mentions the 
various circumstances under which sexual in¬ 
tercourse with a w’oraan will amount to the 
loffence of rape. The learned Assistant Ses- 
jsions Judge has merely told the jury that any 
of those five circumstances in which 
Isesual intercourse may be committed will 
;GOnstitut0 the offence of rape, w’ithout tell- 
jing the jury what is the particular circum¬ 
stance under which the present case comes. 
The allegation w’as that the appellant hod 

(1916) 2 K. B. 658: 06 L. jrK. B. 28: 115 L. T. 
453, King v. Basketville. 

6. (1928) 21 Cr, App. R. 23 : 130 h. T. 610, Rex v. 
Job Whitehead. 
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committed rape on a girl aged about 18 . If the* 
age of the girl was below 14, then the question 
of her consent would be immaterial, still the 
question of consent with reference to the age 
of the girl should have been explained to the 
jury. The learned Assistant Sessions Judge 
does not appear to have focussed the atten¬ 
tion of the jury on this point. He left the jury 
to find out under which of the several circum¬ 
stances enumerated in section 375 the offence 
would come.Tbis, however, would not have been 
a very material defect, if the learned Assistant 
Sessions Judge bad given the usual caution to 
the jury and had explained to them the nature 
of the corroboration which is required in cases- 
of this nature. 

[ 12 ] I am therefore of the view that the 
verdict of the jury in this case is vitiated by 
very serious non-direction and misdirection. 
The next question which arises for considera¬ 
tion is whether tbe case should go back for a 
re-trial or not. Learned counsel for the Crow’n 
has placed the evidence before us and has 
conceded with great fairness that there is no 
direct corroboration of the evidence of the girl 
with regard to the complicity of the appellant. 
There is no doubt corroboration of the fact 
that somebody had sexual intercourse with 
tbe girl; it may even be that tbe sexual in¬ 
tercourse was eithdr with or without her 
consent. The medical evidence in the case 
disclosed that tbe hymen had been ruptured. 
It further disclosed discharge of blood from 
the vagina in which red blood corpuscles were 
present. The doctor farther said that the 
vagina-was inflamed and tender to the touch. 
These facts would no doubt corroborate the 
story of the girl to the effect that she bad 
been subjected to sexual intercourse; but as 
stated above, the corroborative evidence must 
be of such a character as would tend directly 
or indirectly to connect the accused with the 
crime. Such corroborative evidence is absent 
in this case. The girl no doubt had stated to 
different persons that she had been raped by 
the appellant. I have observed above that the 
statements of tbe girl herself, subsequently 
made to other persons cannot be said to be 
corroborative evidence of the nature requited 
in such' cases. There being no corroborative 
evidence in support of the story of the girl, it 
would not serve any useful purpose to send 
the case back for re. trial. For the reasons 
given above, I would allow this appeal, set aside 
the conviction and sentence passed against 
the appellant and acquit him. The app^“t 
should forthwith be released from custody- 

[13] Pande J.—I agree. 

K.s. Conviction set astae. 
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Thakur Mahto and others —Petitioners 
V. Jago Kuer and another — Opposite Party. 

Civil Revn. No. 77 ot 1945. Decided on 6th De- 
-cember 1945, from order of Sab-Jndge Putna, D/- 
13th November 1944. 

(a) Civil P. C. (1908), S. 11 —. First application 

ior amendment dismissed without hearing _ 

Second application on same allegations is not 
barred by res judicata. 

Where a plaintiff made an application for 
amendment of plaint and it was dismissed without 
hearing parties on the ground that the application 
was not moved and the plaintiff again made a 
second application with the same allegations: 

Held that as the first application was dismissed 
without bearing the parties, the principle of res 
Judicata did not apply and the second application 
•was not barred. 429 C 2] 

Civil P. C. — 

{’44) Chitaley, S. 11, N. 22. 

(’41) Mulla, p. 91. 

(b) Civil P. C. (1908), O. 6, R. 17—Amendment 
— Suit by reversioner to set aside mortgage 
•gainst widow and mortgagees—After receipt of 
summons widow selling property to several 
vendees—Amendment allowing vendees to be 
joined as parties held, should be allowed. 

Ordinarily events coming into existence after 
the institution of the original suit are not taken into 
account but in exceptional circumstances it is open 
to court to allow the parties to go into matters 
which came into existence after the institution of 
the suit. [P 430 C 1] 

Plaintiff, a reversioner brought a suit to set 
aside a mortgage executed by a widow against the 
widow and her mortgagees. Subsequent to the re¬ 
ceipt of summonses the widow conveyed the pro* 
perty to several vendee» and the plaintiff applied 
for amendment of plaint by adding tbc allegations 
that the salc^dceds had been brought into ezis* 
tcnco by the vendees in conspiracy with the 
original defendants and asking for leave to add the 
vendees as defendants. The amendment was allowed 
and defendants applied iu revision : 

Held that if the sales bad taken place before the 
institution of the suit the plaintih could have joined 
all the defendants under O. 1, It. 3. The effect of al¬ 
lowing the amendment was not to change the nature 
of the suit or to substitute one cause ot action for 
another. The only effect of allowing the amendment 
was to allow the plaintiff to add certain more causes 
of action to the original one. The most important 
principle governing amendment of plaint was that 
amendments should be allowed if by doing so 
multiplicity of suits might be avoided. On tbc 
allegations of the plaintiff all these causes of action 
were allied to one another and the amendment bad 
the effect of avoiding multiplicity of suits. The 
order allowing amendment was, therefore, proper. 

[P 430 0 1] 

Civil P. C. — 

(’44) Chitaley, O. 6, R. 17, N. 11, pt. 2. 

C. P. Sinha —for Petitioners. 

liajkishore Prasad —for Opposite Party. 

Order*—This application in revision is direc¬ 
ted against the order of the learned Subordi¬ 
nate Judge, Second Court of Patna, dated I3tb 
November 1944, allowing amendment of the 
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plaint by adding some more defendants and 
by adding also some causes of action arising 
subsequent to the suit. 

C 2 ] It appears that tbe plaintiffs instituted 
the suit originally for setting aside a mortgage 
bond dated isth July 1939, said to have been 
executed by the defendant i iu favour 
of defendants 2 to 5. The suit was institu- 
ted on 2nd February 1944, and summonses 
were served on 2 nd April 1944 . Written state¬ 
ment was filed on I4th July 1944. In between 
the service of summonses and tbe filing of 
the wTitten statement, on 8th April 1944 , the 
defendant 1 executed five sale deeds in 
favour of the defendants sought to bo added 
by the amendment on tbe allegations that the 
defendants amongst themselves bad conspired 
to bring into existence subsequent sale deeds, 
and therefore leave was prayed for and obtain¬ 
ed from tbe Court for adding these allega¬ 
tions to the plaint and making tbe vendees 
parties to tbe suit. Tbe application for amend¬ 
ment was made on 5th August 1944, which 
was rejected without hearing the parties on 
tbe ground that tbe said application bad not 
been moved. The plaintiffs made the same 
application again on 6th November 1944 , 
which was beard in presence of the parties on 
13th November, and tbe Court ordered that 
tbe amendment should be allowed on condi- 
tion that the plaintiffs should pay Rs. 32 as 
costs to tbe other side. Dy tbe same order tbe 
plaintiffs were directed to get summonses ser- 
ved on the added defendants, and it appears 
further that in January 1945, before this Court 
was moved in February this year, the Court 
executed (sic-exacted) additional court-fees 
.also from the plaintiffs in respect of tbe tran- 
sactions which bad been allowed to be added 
to the plaint by way of amendment. This 
Court was moved by the defendants, and a 
rule was issued by this Court on I6th February 
1045 staying proceedings iu the Court below. 

[3] It has been strenuouslj' argued by Mr. 
C. P. Sinha appearing on behalf of tbe peti¬ 
tioner that this application for amendment 
should not have been allowed, firstly because 
tbe same application had been dismissed on 
the previous occasion, that is to say, on 7tli 
August 1944; and secondly because the amend¬ 
ment did not come W’ithin tbe purview of 
rules 3 and 10 of O. 1 , Civil P. C. 

[4] In respect to the first ground of attack, 
it is enough to point out that tbe first appli-; 
cation bad been dismissed without hearing thej 
parties, and therefore the principle of res judi-\ 
cata would not apply to such an order. As re-1 
gards tbe second contention, it does raise a 
serious question. The contention is that the 
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added defendants took their sale deeds long 
after the institution of the suit. Therefore, 
those transactions afforded a separate cause of 
action to the plaintiffs Tvbich could not be 
joined to the original cause of action which 
was comprised in the plaint as originally filed. 
In this connection it is necessary to state the 
additional fact that it is the plaintiffs’ allega¬ 
tion that the defendants already on the record 
had in pursuance of a scheme brought into 
existence the sale deeds in question soon after 
summonses bad been served upon them so as 
to make it sure that the plaintiffs did not get 
any effective relief in the suit as originally 
linstituted. Ordinarily events coming into exi- 
^stence after the institution of the original suit 
are not to be taken into account, but cases 
have laid it down that in exceptional circum- 
|Stauces like the occurrence of devolution of 
jinterest by death or otherwise, it is open to the 
[Court to allow the parties to go into matters 
iwhich came into existence after the institution 
of the suit. If these transactions had come in. 
to existence before the institution of the suit, 
then, in my opinion, R. 3 of O. 1 would have 
applied to the facts alleged by the plaintiffs. 
The plaintiffs have in effect alleged that these 
transactions arise out of the desire of the 
defendant no. 1 who is a widow possessing the 
property for the time being to place the pro¬ 
perty out of the reach of the reversioners. The 
allegations further are that all these transac- 
tions, namely, the mortgage bond which was 
originally included in the suit and the sale 
deeds which have been brought into existence 
after the institution of the suit were fraudu¬ 
lent and collusive transactions without any 
necessity or benefit of the estate. Hence, it 
is manifest that common questions of law or 
fact or both may arise for determination in 
the suit. It is doubtful how far this amendment 
comes under r. lO of o. 1, but the most im¬ 
portant principle governing amendment of 
plaint is that amendments should be allowed 
if by doing so multiplicity of suits may be 
avoided. In this case that condition is entirely 
fulfilled. It cannot be said that by allowing 
the amendment the lower Court has allowed 
the nature of the suit to be changed or has 
allowed one cause of action to be substituted 
for another. The utmost that can be said agai¬ 
nst the order passed by the Court below allow¬ 
ing the amendment is that it has the 
effect of allowing the plaintiffs to add certain 
more causes of action to the original one. But 
as already indicated all these causes of action 
are allied to one another on the allegations 
made by the plaintiffs, namely, that all these 
transactions have been brought about as a 


result of a conspiracy amongst the defendants. 

[5] Another circumstance which must tell 
against the petitioners is that they did nob 
move this Court at the earliest opportunity 
and allowed the plaintiffs to incur further 
expenses by way of having summonses served, 
upon the added defendants and by having 
to pay additional Court-fees on the additional 
causes of action introduced into the suit. If 


the defendants were really anxious to get 
the matters set right by this Court, they 
should have moved this court with all due 
expedition. 

[6] As a result of these considerations. 
I am not inclined to hold that the Court 
below has acted without jurisdiction or that 
it has acted with material irregularity in the 
exercise of its jurisdiction. The application 
is accordingly dismissed, but in the circum- 
stances, without costs. 

q.b./d.h, Bevision dismissed. 
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Gopal Dass and another — Petitioners v. 
AbdulJabber and another—Opposite Party. 

Civil Revn No. 431 of 1944, Decided on 20th De. 
cembet 1945, against order ol Munsif, Jamshedpur, 
D/- 19-4-44. 

Civil P. C. (1908), S. 60—Provident fund—Con¬ 
tributions to provident fund to which Provident 
Funds Act is not applicable are not exempt from 
attachment except when they have been vested 
in trustees—Rules of provident fund providing 
for vesting of control and management of funds 
in trustee—No vesting of ownership of funds in 
trustee—No valid trust is created—Creditor can 
obtain attachment order in respect of funds stand¬ 
ing to credit of his judgment — Debtor in such 
fund—Trusts Act (i882), S. 5. 

Ordinarily a person’s assets are liable for payment 
of bis debts in whatever form he may keep or 
whenever he may keep them provided they are si¬ 
tuate within the jurisdiction of the Court which is 
asked to proceed against them. This, of courM, is 
subject to statutory exceptions examples of which 
are to be found in S. 60, Civil P. C. An amount 
standing to the credit of a judgment-debtor in a 
provident fund to which the Provident Funds Act, 
1925, does not apply and does not come within any 
of the items mentioned in the proviso to S. 60 also 
is not exempt from attachment. Where, however, 
the funds ate vested in a trustee the decree-holder 
Is not entitled to obtain'againstthe trustee an attach¬ 
ment order in respect of the amount 
the credit of his judgment-debtor. [P 431 O ij 

Where under the rules of a provident fond called ‘be 
Provident Fund of the Tin Plate Company Of 
Ltd., only the management and control of we 
were vested in a person called the trusts, to 
was no vesting of the ownership of the fnnM ^ 
trustee, it was held there was no valid 
as the rules failed to comply with • 

8.5, Trusts Act. Consequently a oreditor^d oc» 
an attachment order in respect of the OontiiDu 
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tiODs standing to the credit of his debtor in such 
fund. ('42) 29 A.X.B. 1942 Sind 42 Rel. on. 

[P 431 C 2; P 432 C 1] 

Civil P. C_(’44) Chitaley, S. 60, N. 19, pt. 12. 

(’41) Mulla, S.50, P. 246 Note 'Clause (k) Funds.' 
B.N. Miiler and Ajit Kumar Mitter — 

for Petitioners. 

Dr. D. N. Mitter and Bhabanand Mulcherji. 

for Opposite party. 

Order. —This application is by the decree- 
holders and arises out of an application which 
was made in the Court below to attach monies 
alleged to be standing to the credit of the 
judgment-debtors in a provident fund called 
the Provident Fund of the Tin Plate Cora- 
pany of India, Ltd. 

[2] The Court below has refused to issue 
an attachment on a consideration of the rules 
governing the fund. The question for consi- 
deration is one that has of recent years been 
canvassed frequently in the Courts and ap. 
pears no nearer a solution as different Courts 
have taken different views and necessarily the 
rules of each provident fund differ in some 
particulars from the rules of similar funds. 
It is a somewhat startling proposition that 
persons may place their money in deposit in 
a particular fund entering into an agreement 
among themselves to the effect of which is 
said to be that their creditors may be depriv¬ 
ed of the right to touch those funds in order 
to realise dues from a contributor to the fund. 
Ordinarily a person’s assets are liable for pay. 
ment of his debts in whatever form he may 
keep or wherever he may keep them provided 
they are situate within the jurisdiction of the 
Court which is asked to proceed against them. 
This, of course, is subject to statutory prohi- 
bitions examples of which are to be found 
in S. 60, Civil P. C. I am not concerned with 
the Provident Funds Act in the present in¬ 
stance because this case does not come under 
it. So far as the provisions of S. 60 are con¬ 
cerned, the amount standing to the credit of 
the judgment-debtor in this case does not come 
within any of the items mentioned in the 
proviso to that section. A difiBculty does arise 
in cases of this nature when contributions to 
a fund have been vested in trustees. In such 
cases it may be that the decree-holder is not 
entitled to obtain against the trustees an at¬ 
tachment order in respect of the amount stand, 
ing to the credit of a contributor. But apart 
from the case where the funds are vested in 
trustees and cases where there are statutory 
prohibitions against the seizure or attachment 
of the deposits of a contributor, I cannot un¬ 
derstand on what principle such amount is to 
be considered as beyond the reach of the con. 
tribator. 
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[33 I therefore propose only to consider in 
this case whether the sums standing to the 
credit of the judgment-debtors in this case are 
vested in the trustees. I have gone through 
the rules governing the fund in question. 
There is no rule vesting the funds in the 
trustees or stating that the funds are so vested. 
The only rule which is at all relevant to the 
question is no. I which states that the manage- 
ment of the fund and the control of its 
monies shall be vested in the trustees who 
undertake the management without remune¬ 
ration. While this rule vests the management 
and control of the funds in persons called 
trustees, there is no attempt to vest the owner¬ 
ship of the funds in the trustees. In that 
respect, the rules I am dealing with, differ 
from the rules which were considered by my 
learned brother Shearer, J. in C. 11. 345 of 
1944 and the rules of many of the funds 
which have boon the subject-matter of judicial 
decision. Language similar to that of R. 1 of 
the rules 1 am concerned with, was the sub¬ 
ject-matter of the case which came before the 
Chief Court of Sind in A. I. R. 1042 Sind 47.’ 
The precise language of the rule in that case 
was: "Management of the fund and the con¬ 
trol of its fund shall be vested in Burma 
Shell Provident Fund Trust, Ltd." The learn¬ 
ed Chief Justice observed that the rule did 
not say that the ownership of the monies 
vested in the trustees, and be referred to s. 
5 of the Trusts Act which provides that no 
trust in relation to movable properties is 
valid unless the ownership of the property is 
transferred to the trustees. In my opinion, 
the rules with which I am dealing fail to 
comply with tho requirements of S. 5 of the 
Trusts Act in so far as they have omitted to 
vest the monies of the fund in the trustees. 
To adopt the language used in that case tho 
result of this conclusion is that the parties 
cannot by an agreement among themselves 
alter their personal law or statute law such as 
the Civil Procedure Code. To take any other 
view would, in my opinion, lead to the con. 
elusion that it is open to persons merely by 
an agreement amongtbemselves, to place their 
assets beyond tho reach of their creditors in 
spite of the statute law on the subject. It fol¬ 
lows that the order of tho Court below must^ 
be set aside and an attachment must issue to 
the holders of this fund requiring them to re¬ 
tain in their hands so much of the contribut¬ 
ions, if any, standing to the credit of the judg 

1. {'42) 29 A.I.R. 1942 Siod 47 : I.L.R. (1941) Ear. 

401 : 199 I.C. 525, Ismail Jakria v. Burma Shell 

Provident Trust Ltd. 
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inent-debtors As the Court may direct. The 
petitioners are entitled to their costs, hearing 
fee two gold mohurs. 

K.s./D.ir. Revision allowed. 

A I. R. (33) 1946 Patna 432 [C. N. 147] 

Agarwala J. 

Nagwayit Sahay and others—Petitioners 
V. D. W. Ife and others — Opposite Party. 

Criminal Revn. No.920 of 1945, Decided on 9th 
•lanoary 194G, from order of Judicial Commis¬ 
sioner, Cbota Nagpur, D/.3rd May 1945. 

(a) Criminal P. C. (1898), S. 197_0«icial duty— 
Chastising accused is no part of duty of Deputy 
Commissioner or Police Officer — Students 
suspected of taking part in fracas— Superin¬ 
tendent of police caning students after con¬ 
sultation nitb Deputy Commissioner—Students 
lodging complaints against them under S. 323, 
Penal Code—Accused held did not act in dis¬ 
charge of their duty. 

It is no part of the duty of a Deputy Commis¬ 
sioner, or of an olTicec of the police force, to ohas- 
ti:e persons vrho have committed odecces, even 
though it may be admitted by the persons accused 
of committing the offence that they have in fact 
committed it. Their duty is to apprehend the 
offenders aud to produce them before a Court, and 
it is the duty of the Court alone to decide whether 
the alleged offence has been committed and what 
punishment should be inflicted on the offenders. 

[P 434 C 2] 

Where certain students who were suspected 
to have taken part in a fracas, were taken to the 
bungalow of the Deputy Commissioner and were 
caned there by the Superintendent of Police after 
consultation with the Deputy Commissioner and the 
complainants lodged complaints against them under 
S. 323, Penal Code, before a Magistrate who dis¬ 
missed them on the ground that sanction for the 
prosecution of the accused had not been obtained 
under S. 197 : 

Held, that the accused did net act or purport 
to act in the discharge of their official duty with¬ 
in the meaning of S. 197 and the Magistrate, 
therefore, should not have dismissed the compla¬ 
ints on the ground of want of sanction under that 
section : (’39) 26 A. I. R. 1939 F. C. 43 and (’46) 
33 A. I. R. 1946 P. C. 25. Rel. on. [P 435 C 1] 

Criminal P. C.— 

t’46) Cbitaley, S. 197, N. 6. 

(’41) Mitra, p. 686, par*. 644. 

(b) Criminal P. C. (1898), S. 436 — Revision 

_Further inquiry — Power to order further 

inquiry in revision is discretionary— In circum¬ 
stances of case, held further Inquiry should not 
be ordered. 

The revisional jurisdiction of the High Court U 
discretionary. [P 435 C 1] 

The complainants who were students, were 
suspected to have taken part in a fracas. They 
agreed to submit to chastisement by the authorities 
of their school, if no prosecution was instituted 
against them. It was foe the purpose of giving 
effect to this agreement that they were sent to the 
bungalow of the Deputy Commisaionec who, not 
being satisfied with the chastisement inflicted by 
the physical Instructor of their school, requested 
the Superintendent of Police, who happened to 
be present, to inflict the chastisement himself. He 
accordingly chastised the complainants. The com¬ 
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plainants lodged complaints against the oflSoers 
under S. 323, Penal Code, but the Magistrate dis¬ 
missed them for want of sanction nndcr S. 197 : 

Held that what was done was not only irregu¬ 
lar but illegal. But the accused were acting from the 
best of motives. Though the ohastisement which 
the complainants contemplated and agreed to was 
chastisement at the bands of the school authori¬ 
ties and not at the hands of an officer of police; but 
they did not suffer any such harm as could be con¬ 
sidered excessive and they escaped the ignominy 
and risks of a prosecution. In these circumstances, 
it was not desirable, in the exercise of the discre¬ 
tionary powers, to direct further inquiry into the 
complaints. [P 435 C 1, 2] 

Criminal P. C.— 

(’41) Chitaley, S. 436, N. 5. Pt. 1 

(’41) Mitra. p. 1394, para. 1181. 

Baldfva Sahay, Aeadhesh Nandan Sahay and 
Phnlan Prasad Varma —for Petitioners. 

Advocate General —for opposite party. 

Order. —This is an application for farther 
enquiry into four complaints which have been 
dismissed, and comes before me on a differ¬ 
ence of opinion between two of my learned 
colleagues. In each case the complainant is a 
student in the High School at Garbwa, and 
the material allegations in the four com- 
plaints are similar. It will, therefore, sufSce 
to set out one of these complaints here ; 

£2] "The bumble petition of complaint of the 
complainant most respectfully sbewetb : — 

(1) That tbe accused No. 1 is at present tbe 
Deputy Commissioner and accused No. 2 is at pre¬ 
sent (be Superintendent of Police, Palamau and 
accused No. 3 is the physical instructor of the 
Goviod High English School, Garbwa, where the 
complainant is a student. 

(2) That on 3. 3. 1945, tbe accused No. 3 brought 
the complainant and six other bo^s of the school 
to tbe bungalow of tbe accused No. 1 at Daltooganj 
where accused No. 2 was also present for some reason 
which tbe complainant did not know at that time. 

(3) That after some consultation between the 
three accused the complainant was made to out¬ 
stretch himself with his feet on the ground and body 
on a raised platform in the bungalow of the accused 
No. 1 and remain in this position exposing bis 
buttocks while accused No. 2 gave 7 strokes with 
walking stick supplied by the accused No. 1 in the 
manner given in the next para. 

(4) That the accused No. 2 took tbe stick, 
retreated a few paces, ran forward and hit the com¬ 
plainant with the stick on his exposed buttocks 
putting all the strength, weight and momentum he 
could in the stroke and this was repeated six times 
more on tbe complainant when tbe complainant 
fainted. He regained his consciousness after few 
minutes. 

(5) That thereafter similar treatment was meted 
out to other boys by accused No. 2 in the same 
manner. 

(6) That terror-stricken and helpless as a sacrificial 
animal the complainant and the other students 
could not do anything. 

(7) That overwhelmed by intense physical 

and mental agony the complainant oould 
anything that day which he had to pass on w® 
being unable to walk at all. ^ 

(8) That next day the complainant 5^*®^ *^ ® _ 
his injuries examined by a doctor and ootam 
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certificate bat as by that time the report of the 
iooident had spread through the town uo doctor 
was ready to do so, though several were approa- 
ched; it is, therefore, fit and proper that your 
honour should examine the complainaot and make 
a note of his injuries on the record or order some 
doctor to examino him in Court and give a 
certificate for which the complainant is ready to 
bear the cost. 

(9) That the complainant had come to know that 
the matter was in connection with a fracas which 
took place between a circus party and some un¬ 
known men at Garhwa sometime ago; the circus 
people had lodged a F.l.R. making false allegations 
against the students of the Govind High School 
without naming anyone in particular; there was a 
test identification in course of which the complain¬ 
ant was not even identified; and as a matter of fact 
he never took any part in the incident at Garhwa. 

(10) That the complainant had no idea that 
they were being taken to be caned when he was 
taken to Daltonganj. 

(11) That the accused have caused severe 
voluntary hurt to the complainant in an inhuman 
manner and are punishable under S. 323, 1. P. C. 

It is therefore prayed that the accused may 
be summoned and dealt with according to law. And 
as in duty bound your petitioner shall ever pray." 

C3] In each case the persons complained 
against were Mr. Ife, the Deputy Com. 
missioner of Daltonganj, Mr. Treasure, the 
Superintendent of Police of Daltonganj and 
Mr. Harihar Tewary, the physical instructor 
at the High School at Garhwa. The com¬ 
plainants were dismissed on the ground that 
sanction for the prosecution of the accused 
had not been obtained under 8. 197, Criminal 
P. C. The Judicial Commissioner has sent 
the cases back to the Magistrate for exami- 
nation of the complainants and afforded 
them an opportunity of obtaining sanction for 
the prosecution. Section 197 is one of a group 
of sections in Part B of Chap. XV of the Code. 
The heading of Part B is "Conditions requi- 
Bite for Initiation of Proceedings’. Section ITO 
empowers certain Magistrates to take cogni¬ 
zance of an offence upon receiving a com¬ 
plaint of the facts constituting the offence, 
or upon a police report, or upon an informa¬ 
tion received from any person other than a 
police officer, or upon the Magistrate’s own 
knowledge or suspicion that tbe offence has 
been committed. When the Magistrate acta 
on his own knowledge or suspicion, the 
magistrate is empowerd by 8. 191 to commit 
the case to the Court of Session or transfer 
it to another Magistrate; and 8.192 empowers 
certain Magistrates to transfer to a subordi¬ 
nate Magistrate any case in which cogni- 
.zance has been taken by any of them. 

C8 a] Section 193 debars the Sessions <[k>urt 
itom taking cognizance of an offence except 
where tbe case is committed to it by a pro¬ 
perly empowered Magistrate. Section 194 
1946 P/6S St 56 


deals with the power of the High Court to 
take cognizance of an offence upon commit¬ 
ment or upon information by the Advocate. 
General. Section 195 debars any Court from 
taking cognizance of certain offences except 
upon the complaint of certain public servants 
or Courts. Similarly, s. 196 debars any Court 
from taking cognizance of certain offences 
except upon a complaint or order of the Pro- 
vincial Government or of some officer em¬ 
powered by that Government. There is a 
similar bar to the power of a Court to take 
cognizance of the offence of criminal con- 
spiracy under s. 196A. Section 19GB contains 
special provisions relating to preliminary 
enquiries with regard to offences mentioned 
in S. 196 and 196A. Sections 198 to 199a 
debar a Court from taking cognizance of 
certain offences except upon the complaint 
of specified persons. The material provi¬ 
sions of s. 197 are: 

[4] “. When any Magistrate or when 

any public servant who is not removable from 
his office save by or with the sanction of a pro¬ 
vincial Government or some higher authority, is 
accused of any offence alleged to have been com¬ 
mitted by him while acting or purporting to act in 
tbe discharge of bis official duty, no Court shall 
take cognizance of such offence except with the 
previous sanction" 

of tbe Governor.General iu certain cases 
and the Governor of tbe Province in 
certain other cases. 

Csl For the purposes of the present case 
it is not disputed that first Harihar Towary 
and after him, Mr. Treasure did chastise 
the complainants as alleged in the com¬ 
plaints, and that Mr. Ife abetted tbe other 
two accused persons. But it is conten¬ 
ded by the Advocate-General that in doing 
what is attributed to them tbe accused were 
acting or purporting to act in the discharge 
of their official duty. If this contention be 
correct, no cognizance of tbe offences alleg¬ 
ed to have been committed by the accused 
could be taken without proper sanction. No 
sanction having been obtained, it is neces¬ 
sary to determine whether the acts of the 
accused were committed by them while 
acting or purporting to act in the discharge 
of their official duty. The complainants do 
not now desire to prosecute Mr. Treasure. 
On behalf of the complainants it is conten- 
ded that tbe question whether tbe other accua- 
ed were acting or purporting to act in the 
discharge of their official duty must be de¬ 
termined on the allegations in the com¬ 
plaints, and that the complaints in the 
present instance do not disclose that tbe 
accused were so acting or purporting to act 
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in the discharge of their official duty. Reli. 
auce was placed on an observation of Sulai. 
man, J. in (i939) F- c. R. 159’ that: 

[6] “If the prosecution case as disclosed by the 
complaint shows that the act purported to be done 
in execution of duty, the proceedings must be drop, 
ped. But if the prosecution case does not involve 
this, the case cannot be thrown out on the prelirol* 
nary ground of want of consent.” 

[ 7 ] This observation was cited with 
approval by the Federal Court in the more 
recent case in criminal Appeal No. Ill 
of 1945, decided on 9th November 1945.^ 
The facts alleged in the complaint in that 
case were that the complainant and bis 
wife and certain other persons arrived 
at a steamer station shortly before a 
steamer, by which they proposed to 
travel, was due to leave. The complainant 
went to the booking office to purchase tickets. 
The booking clerk declined to issue tickets, 
alleging that it was very near the time fixed 
for the steamer's departure. In the meantime 
the complainant’s wife and her companions 
bad boarded the steamer. The complainant 
accordingly asked the Station Master to 
arrange for the issue of the required tickets. 
The Station Master refused and ordered the 
complainant to leave the booking office. The 
complainant then apparently made an at¬ 
tempt to board the steamer. There was then 
an altercation between the Station Master 
and the complainant, whereupon the Station 
Master ordered another man and some coolies 
to heat the complainant, and they did so. The 
Magistrate before whom this complaint was 
made was of the opinion that sanction under 
S. 270, Constitution Act, was necessary before 
proceedings could be instituted against the 
Station Master. The complainant then appli- 
ed to the Governor of Bihar for sanction and 
was informed in reply that “he should seek 
his remedy in the superior Courts if his com. 
plaint is dismissed.” 'When this reply was 
shown to the Magistrate he discharged the 
accused. The complainant then applied to the 
Sessions Judge for further enquiry into his 
complaint, and this was ordered.‘;The Station 
Master moved this Court against the order 
directing further enquiry into the complaint, 
but his application was dismissed. He then 
appealed to the Federal Court. It was held 
that the act complained of could not be held 


1. {’39) 26 A. I. R. 1939 F. C. 43 : I. L. R. (1939) 
Kar 132: 1939 F. C. R. 169 : I. L. R. (1940) Lah. 
400 : 181 I. C. 317 (F. C.), Hori Ram Singh v. 

Emperor. ___ 

2. Reported in (’46) 33 A. I. B. 1946 F. C. 25 : 
I. L. R. (1945) Kar. F. C. 144 : 1945-7 F. C. R. 
227 : 25 Pat. 46 (F. C.), Sarjoo Prasad v. Empe¬ 
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to be one done or purporting to be done in. 
the execution of the appellant’s duty as a 
servant of the Crown. There is a slight 
difference between the language of s. 270, 
Constitution Act, and s. 197, Criminal P. 0. 
The former section refers to “an act done or 
purporting to be done in the execution of th& 
duty of the accused as a servant of the 
Crown”, while s. 197 refers to “an offence 
alleged to have been committed by the 
accused while acting or purporting to act 
in the discharge of his official duty.” If there 
is any difference in the meaning of these 
two sections, it is somewhat difficult to 
grasp it. It may be assumed that it falls 
within the scope of the duty of the Deputy 
Commissioner and the Superintendent of 
Police to take such steps as the law permits 
to prevent the commission of offences, and, 
when an offence has been committed, to' 
apprehend and bring the offenders, or alleged 
offenders, to trial. If, while discharging this 
duty, they are alleged so to have acted as. 
to have committed an offence, I have no 
doubt that sanction for their prosecution is 
required, whether the case be one governed, 
by s. 197 of the Code or by S. 270, Constitu. 
tion Act. In the present instance we are nob 
concerned with any act alleged to have been 
done by the accused for the purpose of 
preventing the commission of an offence, 
nor was the assault on the complainants 
committed while the accused were acting in 
the discharge of their duty to bring the 
complainants to trial for any offence alleged 
to have been committed by them. It is no; 
part of the duty of a Deputy Commissioner, 
or an officer of the police force, to chastise 
persons who have committed, or who are 
alleged to have committed offences, even 
though it may be admitted by the person^^ 
accused of committing the offence that they 
have in fact committed it. Their duty is to 
apprehend the offenders and to produce 
them before a Court, and it is the duty of 
the Court alone to decide whether the alleged 
offence has been committed and what punish¬ 
ment should be inflicted on the offenders. 
In the judgment of one of the learned jud¬ 
ges before whom this case first came there is- 
a reference to s. 87, Penal Code. This section, 
declares that nothing which is not intended, 
to cause death or grievous hurt, and which is 
not known by the doer to be likely to 
death or grievous hurt, is an offence by 
reason of any harm which it may cause or 
be intended by the doer to cause to 
person above the age of eighteen who 
given consent, whether express or imp i 
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to suffer that harm, or by reason of any 
harm ^bioh it may be known by the doer 
to be likely to cause to any such pei'son 
who has consented to take the risk of that 
harm. The illustration to that section is 
the case of two persons agreeing to- fence 
with each other for amusement. Such an 
agreement is stated to imply the consent 
of each to suffer any harm which in the 
course of such fencing may be caused with, 
out foul play, so that if one of the fencers, 
while playing fairly, hurts the other, no 
offence is committed. There is no evidence 
that the complainants in the present in¬ 
stance were over eighteen. Nor do I 
consider that S. 87, of the Penal Code 
was intended to apply to facts such as are 
before me in the present case. However 
.that may be, in my view, the facts 
Alleged in the complaints do not disclose 
that the accused- were acting or purporting 
'to act in the discharge of their official duty 
jwithin the meaning of S. 197, Criminal P. C. 
[The magistrate in my opinion, tbere- 
>fore, should not have dismissed the com- 
jplaints on the ground that sanction for 
the prosecution of the accused had not 
been obtained under that section. 

[e] The fact, however, remains that the 
complaints have been dismissed, and the 
question for my consideration is whether, 
in the eTsercise of revislonal jurisdiction, 
further enquiry into the complaints should 
be made. The revisional jurisdiction of this 
Court is discretionary, and, in considering 
whether the discretion should be exercised 
in the present instance in favour of an 
order directing further enquiry into the 
complaint, I cannot ignore certain facts 
which are not disclosed by the complaints, 
but which appear from the judgment of 
the Judicial Commissioner of which there 
can be no doubt whatsoever. It appears 
that certain students at Garbwa sought to 
persuade the proprietor of a circus that 
they should be admitted at less than the 
rates which were being charged for admis¬ 
sion to the circus. The proprietor refused 
to make any concession. In consequence of 
Ithis refusal there was a fracas. The pro. 
prietor lodged a first information before 
the police. Being a stranger to the place 
be was unable to name any of the persons 
alleged to have taken part in the occurrence. 
The complainants, however, were suspected 
to have taken part in the occurrence, and it 
{appears that they agreed to submit to 
{ohMtisement by the authorities of their 
l^ool, if no prosecution was instituted 


against them. It was for the purpose of 
giving effect to this agreement that they 
were sent to the bungalow of the Deputy 
Commissioner for the purpose of receiving the 
chastisement to which they had agreed to 
submit at the hands of the physical instruc- 
tor of the school. Mr. Ife, apparently, was 
not satisfied with the chastisement indicted 
by the physical instructor of the school, 
and, therefore, requested the Superin¬ 
tendent of Police, who happened to be 
present, to inflict the chastisement himself. 
Now, I do not w'isb to be understood as in 
any way approving what was done. In my 
opinion it was not only irregular but illegal. 
But I have no doubt whatsoever that the 
officers concerned were acting from the best 
of motives. Instead of being charged in a 
Court with the commission of a criminal off¬ 
ence, and possibly, of being found guilty and 
sentenced to imprisonment, the complain, 
ants had agreed to submit to chastisement. 
It is true that the chastisement which they 
contemplated and agreed to was chastisement 
at the hands of one of the school authorities, 
and not at the hands of an officer of police; 
but they do not appear to have suffered any 
such barm as could be considered excessive 
and they have escaped the ignominy and 
risks of a prosecution. In these circum¬ 
stances, I do not consider it desirable, in the 
exercise of discretionary powers, to direct 
further inquiry into the complaints, and 
I would, accordingly discharge this ruie.j 

v.b./d.h. Rule discharged. 
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Imam J. 

Chando Gangota and others — Peti¬ 
tioners V. Madan Mandal and others _ 

Opposite party. 

Criminal Bevn. N. 17 of 1945, Decided on loth 
January 1946, from order of Asst. Sessions Judge, 
Madbipura, D/ 21st July 1045. 

Criminal P. C. (1898), 89.195(3), 408, 409 and 
476 — Assistant Sessions Judge is subor¬ 

dinate to Court of Session for purposes of ap¬ 
peal under S. 476 B — Assistant Sessions 
Judge making complaint under S. 476— Appeal 
lies to Court of Session under S. 476 B — Ad¬ 
ditional Sessions Judge can hear such appeal 
by virtue of S. 409. 

An Assiatant Sessiona Judge is no doubt a mem¬ 
ber ol the Court of Seaeion but under S. 408, an 
appeal lies to Sessiona Judge from a sentence passed 
by him except in oases where tbe eentence is above 
4 years in which case it lies to High Court. 
According to 8. 106 (8), read with S. 408, an 
Aaaieiant Sessions Judge who passes a sentence of 
4 years or less shall be deem^ to be aobordinate 
to tbe Court of Session and where be paeses a .?en- 
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tencc esceeding 4 years he shall be deemed to be 
subordinate to the High Court. But according to 
nrovico (a) to S. 195 (3). the Court of Session be- 
ioc a Court of inferior jurisdiction to High Court 
will be deemed to be the Court to which the Assis- 
tant Judge is subordinate for purposes of S. 476 B. 
Section 409 also provides that where an appeal 
is made to the Court of Session, it shall be heard by 
the Sessions Judge or by the Additional Sessions 
Judge. Consequently an Additional Sessions Judge 
has jurisdiction to hear an appeal under S. 476 B 
from an order of an Assistant Sessions Judge direct- 
inc the filing of a complaint under S. 476. (’33) 
20 A.I.R. l933Cal. 192 on. [P 436 C 2] 

Criminal P. C. 

(’41) Cbitaley, S. 195, N. 18, pt. 2a; N. 19 and 20. 

(’41) Mitra, S. 195, p. 664, para. 631. 

S. 476B, p. 1529, Note ‘To which Court 

appeal lies’. 

Sarjoo Pratad and R. K. Sinha — 

for Petitioners. 

Navadioip ckandra Ghosh-^ for Opposite Party. 

Order. — This is an application 
against the order of the Additional Ses¬ 
sions Judge of Bbagalpur withdrawing the 
complaint filed by the Assistant Sessions 
Judge of Madhipura against the opposite 
patty for their prosecution under s. 2 ll, 
Penal Code. It would appear that the 
opposite party had brought a case of 
dacoity and the Assistant Sessions Judge 
was of the opinion that he had brought a 
false case and accordingly he should be 
prosecuted. The Additional Sessions Judge 
did not read the judgment of the Assistant 
Sessions Judge to mean anything of the 
kind and he quoted passages frona it to 
indicate that it was more a caseof giving the 
accused in the dacoity the benefit of the doubt. 

[2] In revision it is not for me to go into 
the merits of the decisions of the Additional 
Sessions Judge on the facts. Mr. Sarjoo 
Prasad appearing for the petitioners urged 
that in law the Additional Sessions Judge 
ought not to have heard the appeal under 
S. 47G B, Criminal P. C., as no appeal lay 
to him and his order withdrawing the 
complaint was without jurisdiction. He 
contended that the Additional Sessions 
Judge was not the Court to whom appeals 
ordinarily lie from a sentence passed by 
an Assistant Sessions Judge. He pointed 
out that the Assistant Sessions Judge 
was a member of the Court of Session as 
much as the Sessions Judge himself or the 
Additional Sessions Judge and accordingly 
the Court to which an appeal ordinarily 
lay was the High Court to whom the Court of 
Session was subordinate. Section 476B, which 
provides for an appeal against an order pas¬ 
sed under 8. 476, distinctly states the Court 
to which an appeal lies frjm an order 
passed under S. 476. It states that : 


[3] “Any person on whose application any Civil 
Revenue or Criminal Court has refused to a 
complaint under S. 476 or S. 476A, or against 
whom such a complaint has been made, may 
appeal to the Court to which such former Court 4 
snbordinate within the meaning of S. 195, Sub-s. 
(3) and the superior Court may thereupon, after 
notice to the parties concerned, direct the with¬ 
drawal of the complaint or..." 

[4] According to this Section then one has 
to refer to s. 195, sub-s. (3) to find out which 
is the Court to which an appeal lies from 
the Assistant Sessions Judge. Section 195 (3) 
states: 

[5] "For the purposes of this Section, a Court 

shall be deemed to be subordinate to the 
Court to which appeals ordinarily lie from the 
appealable decrees or sentences of such former 
Court.” . 

[6] There is also a proviso (a) to this sub¬ 
section which runs as follows: 

"Where appeals lie to more than one Court, the 
appellate Court of inferior jurisdiction shall be the 
Court to which such Court shall be deemed to be 
subordinate." 

[7] Section 408 provides for an appeal by 
a person on a trial held by “an Assistant 
Sessions Judge, a District Magistrate or other 
Magistrate of the first class .... to the 
Court of Session”. There is also a proviso to 
this section which states that when an 
Assistant Sessions Judge or a Magistrate 
specially empowered under section 80 passes 
any sentence of imprisonment for a term 
exceeding four years, or any sentence of 
transportation, the appeal shall lie to the 
High Court. There can be no doubt, having 
regard to the provisions of the Code that an 
Assistant Sessions Judge is a member of 
the Court of Session, but under the statutory 
law of the land it has been enacted that an 
appeal from an Assistant Sessions Judge, 
although a member of the Court of Session, 
shall lie to the Court of Session; but if the sen¬ 
tence passed by him is more than four years, 
it shall lie to the High Court. Mr. Sarjoo 
Prasad urges that it is patent that in such 
circumstances the appeal ordinarily lies to 
the High Court and it is the exception 
when the appeal lies to the Court of Session. 1 
am not myself prepared to read S. 408 in this 
manner. The words are clear and simple and 
there can be no doubt as to their meaning. The 
section states specifically that an appeal lies 
to a Sessions Judge from the sentence of an 
Assistant Sessions Judge. It is only by the 
proviso that an appeal is provided to the 
High Court in cases where the sentences pe»* 
ed by the Assistant Sessions Judge are mow 
than four years. At the best it may h® 
that there are two forums of appeal from a 
sentence passed by an Assistant Sessions 
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Judge; one, the Court of Sessions and the 
other, the High Court, depending upon tbe 
sentence passed. In this connection the 
provisions of s. 195 (3) and its proviso 
(a) have to be borne in naind. In my 
opinion according to these provisions read 
along with S. 408 of the code, an Assistant 
Sessions Judge who passes a sentence of 
four years or less shall be deemed to be 
subordinate to the Court of Sessions and 
where he passes a sentence exceeding four 
years, he shall be deemed to be subordinate 
to the High Court. The proviso (a) of sec- 
tion 195 (3) is very important and must be 
given effect to. As the Code contemplated 
two forums of appeal from sentences passed 
by an Assistant Sessions Judge, it is clear 
that appeals from his sentence lie to more 
than one court and as the Court of Session 
is a court of inferior jurisdiction to the 
High Court, it is the Court of Session which 
will be deemed to be the court to which 
the Assistant Sessions Judge was subordi¬ 
nate for tbe purposes of s. 476B. Section 
409 also provides that where an appeal is 
made to the Court of Sessions, it shall be 
heard by the Sessions Judge or by the 
Additional Sessions Judge. There are 
numerous examples both in this country 
and in l^ngland where appeals are provi¬ 
ded for from the judgment of a single Judge 
to the Divisional Bench of the same Court, 
and there could bo no doubt that tbe single 
Judge in the particular circumstance, 
would be subordinate to the Divisional 
Bench. I expressed this view during the 
arguments to Mr. Sarjoo Prasad appearing 
for the petitioner and I am happy to find 
that decisions from Madras, Bombay and 
Calcutta happen to take a similar view. 
Indeed in 00 oal. 596‘ it was decided that 
■appeals ordinarily lay under section 476B 
from an order of an Assistant Sessions 
Judge to the Court of Session. Having regard 
;to the provisions of section 409, such an 
[appeal could be heard by an Additional 
JSessiona Judge who was a member of tbe 
iCourt of Session. Tbe point raised by Mr. 
Sarjoo Prasad, therefore, fails and the 
application is dismissed. 

K.S./D.H. Application dismissed. 


1. ('83) 20 A. I. K. 1933 Cftl. 192 : 00 Cal. 590 : 
143 I. C. 703, Nagendranath v. Emperor. 
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Vaztj Ali C. J. and Ray J. 

Chilru Tanti — Appellant, v. Tata Iron 
and Steel Co. Ltd — Bespondents. 

Appeals Kos. 362 of 1943 and 194 of 1944, 
Decided on 18th February 1946. from order of tbe 
Commissioner under Workmen's Compensation 
Act. Jamshedpur, D/*23rd August 1943» 

(a) Workmen’s Compensation Act, (1923J, S* 
2 (1) (m) —'Wages*—Profit sharing bonus 

scheme of a Company under which its em¬ 
ployees were declared entitled to certain bonus 
in good years— Bonus held included within 
term ‘wages.* 

Under a profit sharing bonus scheme introdu¬ 
ced b; a Company, its employees were entitled to 
receive a share of the profits in good years on a 
definite scale. Tbe employees who were in con¬ 
tinuous employment of the company throughout its 
ofticial year and those whose services terminated 
between tbe end of the year and the first payment 
date were declared entitled to claim the bonus. These 
details of tbe scheme were set out in two notices 
which were issued by tbe General Manager of 
the Company to tbe employees of the Company: 

Held^ (1) that though granting of bonus was not 
part of original contract of employment, tbe word)? 
of tbe notices which declared the scheme were cleat 
and left no doubt that the iotention of tbe Com¬ 
pany was that the workmen should deem them¬ 
selves to be entitled to the profit sharing bonus and 
the use of word ‘entitled' in the notices was suffici¬ 
ent to show that the payment of bonus was made 
part of the contract of service. [P 439 C 2J 

(2) That tbe profit sharing bonus did not come 
within the cxceplion^^ mentioned in S. 2 (1) (m). 
The receiving of the bonus being a privilege or 
benefit enjoyed by a workman, which was capable 
of being estimated in money was covered by the 
definition of the lenn ‘wages’ as given in S. 2 (1), 
cl.(m). To bold otherwise would be to unduly res¬ 
trict tbe meaning given to the expression. (1911) 
1 K. D. 360 Uel. on. [P 438 C 2; V 439 C 1] 

(b)Workmen’s Compensation Act (1923), S. 5 
( 1 ) (a) —Bonus to workman declared after date 
of accident — Workman being in continuous 
employment for full official year ending be¬ 
fore accident entitled to bonus—Bonus held 
formed part of ‘total wages falling due for pay¬ 
ment’ for purposes of compensation. 

According to the profit sharing bonus scbem«’ of 
a Company whenever a bonus might be declared, a 
workman became entitled to it if bo bad been in 
eontinuouB employment of tbe Company through¬ 
out the Company’s official year which ended on 31st 
March 1942. A workman in continuous employ¬ 
ment of the Company during its official year end¬ 
ing on 3l8l March 1942 met with an accident in 
June 1942. Tbe profit sharing bonus for tbe of¬ 
ficial year was declared in July 19J2: 

Jleldt that it could not be said that tbe bonus 
did not become due until it was declared and there¬ 
fore was not part of bis 'total wages falling duo 
for payment* within cl. (a) of S. 5 (1). [P 440 0 1) 

Tbe workman having earned that bonus under 
tbe terms of its scheme on tbe date of the accident 
it formed part of bis total wages and must be 
taken into account in assessing the compensation 
payable under tbe Act. [V 440 C 1) 


OfliTRU Tanti v. Tata Iron & Steel Co. 


438 Patna Chitru Tanti v. Tata Iron & Steel Co. {Fazl Ali C. J.) 


P. R. Das, Baldeva Sahay, Z». K. Choudhury 
fin No. 194) and R. S. Chatterji (in No. 
362) —for Appellant. 

P. R. Das, Baldeva Sahay, L. K. Ohowdhury 
(in No. 362) — for Respondent, 

Fazl Ali, C. J. —The principal point to 
be decided in these two appeals is whether 
the expression “wages” as used in the Work¬ 
men’s Compensation Act includes such 
profit sharing bonus as is granted by the Tata 
Iron and Steel Co. Ltd., to their empolyees 
under a scheme introduced by the Com¬ 
pany some time ago. The details of the 
scheme are set out in two notices which are 
issued by the General Manager of the 
Company to the employees of the Com¬ 
pany on 27th May and Slat May 1937 
respectively. The first notice, after atat- 
ing that the Directors of the Company have 
decided to introduce a regular profit sharing 
scheme in the interests of the employees so 
that in good years the employees will be 
receiving a share of the profits on a definite 
scale, proceeds to describe the manner in 
which the profit sharing bonus is to be 
computed. The notice of 31st May 1937 states 
among other things that: 

[ 2 ] "those employees will be entitled to the pro¬ 
fit sharing bonus who have been in the continuous 
employment of the Company throughout the 
Mmpany’s official year to which it applies and that 
if the employee's service has terminated between 
the end of the year and the first payment date, he 
(or in the case of a deceased employee, the person 
or persons entitled to it)may claim payment of the 
full bonus amount on that date.” 

[ 3 ] I will now briefly narrate the facts 
with which we are concerned in the two 
appeals. Miscellaneous Appeal No. 194 has 
been preferred by the Company against 
one Eanhai Zaria Ganera and is directed 
against the decision of Mr. Barr, a Commis¬ 
sioner under the Workmen’s Compensation 
Act holding that the profit sharing bonus 
should be included in the assessment as 
part of the wages for the purpose of 
determining the compensation payable to 
the workman concerned. It appears that 
the respondent while in the employment 
of the Company injured his right elbow 
in July 1942. The injury was at first 
diagnosed as a sprain, but it was subsequent¬ 
ly found that the elbow' had been slightly 
fractured and the workman had been 
permanently disabled below the elbow. 
The commissioner has assessed the loss of 
the earning capacity of this workman at 
ten per cent and this finding having been 
accepted before us the only question W'hich 
w'e have been asked to determine is whether 
the Commissioner is right in holding that 


in assessing compensation the profit sharing 
bonus should be taken into consideration. 
In Misc. Appeal No. 862 the appellant is 
the husband of a deceased female work¬ 
man named Nagi Tanti. This workman 
received certain injuries in an accident 
arising out of and in the course of her em¬ 
ployment on 20 th June 1942 and died as a 
result of those injuries. She used to receive 
wages at the rate of seven annas six pies 
X>er day together with a dearness allowance 
of Be. 4 per month and also an emergency 
bonus of Bs. 6 per mensem. Under the profits 
sharing scheme, to which reference has been 
made, she was entitled to a profit sharing 
bonus of three months wages per year of 
service. The appellant claimed compensa- 
tion as a dependent of Nagi Tanti deceased 
and prayed that the profit sharing bonus 
should be included in the assessment of the 
compensation. This claim was resisted by 
the Company and the objection of the 
Company has been upheld by the learned 
Commissioner. Thus it appears that in one 
of the cases the learned commissioner has 
held that the term "wages” includes profit 
sharing bonus and in the other case he has 
held that it does not. The question to be 
decided is, which of the two views is 
correct. Section 2 ,cl.{l), sub-cl. (m), Work¬ 
men’s Compensation Act, runs as follows: 

[4] " ‘Wages’ includes any privilege or benefit 
which is capable of being estimated in money 
other than a travelling allowance or the value of 
any travelling concession or a contribution paid 
by the employer of a workman towards any pension 
or provident fund or a snm paid to a workman 
to cover any special expenses entailed on him by 
the nature of bis employment". 

Cs] In his order under appeal in Miso. 
Appeal NO. 362 of 1943, the learned Commis¬ 
sioner has referred to the definition of wages 
in s. 2 , cl. (6), Payment of Wages Act, but 
with this definition we are not concerned in 
the two appeals before us. The whole ques¬ 
tion is whether the expression "wages” as 
used in s. 2, cl. (i), sub-cl. (m) includes profit 
sharing bonus. This clause mentions certain 
exceptions which are expressly excluded from 
the definition of wages. The profit sharing 
bonusdoes notcome within the exceptions. It, 
is certainly a privilege or benefit capable ofj 
being estimated in money and is thereforei 
apparently covered by the definition of wages, 
as given in sub- cl. (m) of S. 2 . But it is oon-l 
tended that the basic idea underlying th® 
expression “wages” is that it most to som^ 
thing payable under a contract of service and 
in lieu of the work done by a particolat 
workman and therefore it cannot include 
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something which is payable at the will and 
discretion of the employer independently of 
the contract of service and which is condi¬ 
tional upon the happening of certain events 
which may or may not happen every year 
(e. g. the prosperous working of the Com¬ 
pany). It is pointed out on behalf of the Com- 
pany that the profit sharing bonus by its na¬ 
ture may or may not be payable in a particu. 
lar year and it is said that such a payment 
which is uncertain could not have been in- 
tended to cover the expression “wages" as 
given in the Act. In my opinion the conten¬ 
tion put forward on behalf of the Company is 
not sound. Whatever may be the strict and 
literal meaning of the expression “wages," 
the Act expressly says that the expression 
“wages” shall include any privilege or benefit 
-enjoyed by a workman which is capable of 
jbeing estimated in money. There can be no 
poubt that the receiving of bonus is a benefit 
lenjoyed by a workman. In my opinion there, 
fore to bold that the expression “wages” as 
'defined in the Act w'as not intended to in- 
Iclude the profit sharing bonus will be to 
jnnduly restrict the meaning given to the 
lexpression in the Act. 

CG] The view which I have expressed is 
supported by the decision of the Court of 
Appeal in England in (1911) I. K. B. 360‘. In 
that case claim for compensation was made 
by the widow of the purser of a ship which 
was lost with all hands. The purser in ad- 
dition to the regular wages, at the end of 
oach voyage, whenever everything w'as re¬ 
ported to be satisfactory, received at a fixed 
rate per month a bonus or extra wages. He 
also made some profit by the sale on board 
ship of whisky in nips. The question was as 
to whether the bonus and the profits made 
by the purser on the sale of whisky was in- 
eluded within the term remuneration which 
occurs in s. 13, Workmen’s Compensation 
Act, 1906 which was then in force in England. 
It was held by the Court of Appeal that it 
did and dealing with the argument that the 
-bonus could not be included in the term 
“remuneration” because it was a conditional 
payment, Cozeus-Hardy, M. R. observed as 
follows : 

[7] “But then it is urged that this waa only a 
conditional payment, and that a sum which may 
or may not become payable ought not to be con- 
flidered in ascertaining the amount of remonera- 
tiop. I am unable to follow this. Nothing is more 
common than that remuneration should vary 
according as the groas takings or the net profits 
of a business do or do not exceed a certain 
• figure**. _ 

1. (1911) 1 K. B. 360 : 80 L. J. K. B. 442 ; 103 

L. T. 741. Skalie? v. Blue Anchor Line. 


[8] Farewell, L. J. was also of the same 
opinion and dealt with the point as follows: 

[9] “Treating “remuneration** then as synony- 
mou3 with earoiogs, I cannot doubt that the so- 
called bonus must be taken into aooount, I agree 
with the Master of the Bolls that reading the 
letter to Captain Ilbcry of October 16, 1906, which 
imposed on him a duty to be performed by him 
at once, and coupling that with the fact that the 
deceased was in fact paid extra wages, that the 
documents put in shew that the employers 
acknowledged that he was “entitled** to these 
sums, as “extra wages*’ and that he gave receipts 
for the same the inference is irresistible that 
these payments were part of his wages and must 
be taken into account accordingly, and that there 
is ample evidence of contract. Even apart from 
the letter, and if there were nothing but the note 
acknowledging the liability and the receipt, I am 
of opinion that there would be ample evidence. I 
know of no way in which a man can be “entitled 
to extra wages*’ except by contract, and I feel no 
difficulty in the use of the word “cooditional”. 
Agreed additional remuneration contingent on a 
quick passage, or on a dividend exceeding 5 per 
cent would clearly fall within the word “remu- 
reration" in the Act, although the quickness 
or the increased dividend depended on luck and 
were independent of the employee’s own conduct". 

[10] In the two cases before us although it 
must be conceded that the granting of bonusj 
was not part of the original contract of 
employment, yet the words used in the 
notices to which reference has been made, 
are clear and leave no doubt that 

what was intended was that the workmen 
should deem themselves to be entitled to 
the profit sharing bonus promised in them 
in those cases where the profit of the 
Company exceeds a certain level. I have 
already quoted an extract from the second 
notice which states that those employees 
will be entitled to the profit sharing bonus 
who have been in continuous service of the 
Company throughout the Company’s 

official year. The same notice states tliat 
though the service has terminated between 
the end of the year and the first payment 
date, the employee or bis dependent, as the 
case may be, he entitled to the pay¬ 
ment of the full bonus. As Farewell, L. J.| 
says, the use of the word "entitled” is 
suflBcient to show that the payment of the 
bonus was made part of the contract of 
service. I have therefore no doubt in my 
mind that in the assessment of compensation 
“profit sharing bonus” should be included 
as part of the wages. 

[ll] The only other contention put 
forward on behalf of the Company is 
that the claim made in these appeals 
must fail because in both the cases the 
bonus became payable after the date of the 
accident on account of which compensation 
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is claimed against the Company. As I have 
already stated in one of the cases the 
accident took place in June 1942 and in 
another in July 1942. The bonus for the 
year was, however, declared after July 1942. 
According to Sch. IV the compensation is 
to be calculated on monthly wages and s. 
5 of the Act gives the method of calculating 
the monthly wages and states among other 
things that: 

[12] “Where the workman has, during a 
continuous period oi not less than 12 months 
immediately preceding the accident, been in the 
service of the employer who is liable to pay com¬ 
pensation, the monthly wages of the workman 
shall be one twelfth of the total wages which 
have fallen due for payment to him by the em* 
ployer in the last twelve months of that period.” 

[13] The words which occur in this provi¬ 
sion are — “total wages which have fallen 
due for payment” to the workman in the 
•last 12 months of that period. It is conten¬ 
ded on behalf of the Company that the 
i bonus was not due until it was declared and 
■inasmuch as the bonus was declared in 1942 
After the date of the accident therefore it 
|could not be taken into account for the 
jpurpose of assessing compensation. At first 
jsigbt the argument appears to be plausible 
ibut in dealing with it we must take into 
Iconsideration the profit sharing scheme 
under which the bonus is granted. According 
to that scheme whenever a bonus might be 
declared, a workman becomes entitled to 
it if he has been in continuous employ¬ 
ment of the company throughout the com- 
ipany’s official year. It was not disputed 
that the official year of the Company in 
these cases ended on Slst March 1942. The 
[second notice makes it clear that even if 
the employee’s service has terminated 
before the first payment date, he will Iw 
entitled to claim payment of the bonus if 
he has been in continuous employment of 
*tbe Company throughout the official year. 
Both the workmen with whom we are 
concerned were in the continuous employ¬ 
ment throughout the official year and there¬ 
fore they earned their bonus at the time of 
the accident. In these circumstances the 
objection raised on behalf of the Company 
must fail. I would, therefore, allow Misc. 
[Appeal NO. 362 with costs and dismiss Misc. 
iAppeal NO. 194 with costs and direct that in 
;both these cases the profit sharing bonus 
[earned by the workmen concerned should 
Ibe taken into account in assessing the com- 
pensation payable under the Act. 

Ray, J.—I agree. 

D.R./D.H. Appeal allowed^ 
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Agarwala J. 

Sri Gouri Shankar Umanath and others 
—Appellants v. Mangal Mahton and 
others. — Bespondents, 

Appeal No. 528 of 1944, Deciaed on 7th Decem¬ 
ber 1945, from Appellate Decree of Addl. Diet. 
Judge, Patna. D/- 4th February 1944. 

(a) CivilP.C. (1908), S.lOO—Finding of fact by 
lower Court that plaintiffs had not been repaid 
—Finding challenged by defendants on ground 
that onus was wrongly placed on them—Ques¬ 
tion of onus held, did not arise as there was 
conflicting evidence—Finding was binding in 
second appeal. 

The finding of fact arrived at by the lower Court 
that the plainti&s bad not been repaid was challeng¬ 
ed by the defendants in second appeal and it was 
contended that the onus of proving this bad been 
wrongly placed on them instead of on theplaintiffsr 

Held that as there was conflicting evidence on 
the point no question of onus arose, and the Court 
had come to a conclusion which was binding in 
second appeal as a finding of fact. [P 441 Cl] 

(b) Civil P. C. (1908), O. 1, R. 10—Parties— 
Misdescription— Amendment — Limitation — 
Omission to describe defendant as shebait 
held, was mere misdescription, and suit was 
within time. 

A salt on mortgage was instituted on 3-9-1941. 
only one day before the expiry of limitation. The 
sons of the mortgagor bad already transferred their 
interests in the property and the vendees were 
made defendants. Each of the vendees took a one- 
third share in the property. Amongst them was 
one M, a shebait of a deity. In the plaint, there was 
no mention of the deity but on 11-3-1943 the 
plaintiff was allowed to amend bis plaint by adding 
to the name of M, a description of him as a shebait 
of the deity that bad purchased one-third share of 
the property. It was contended that as the deity 
was not impleaded as a necessary party to the 
suit within the period of limitation, (he suit must 
fail: 

Held that the objection raised was a technicality 
and before a technicality was permitted to obstruct 
the course of justice it must be seen what the sub¬ 
stantial question in issue was. Though M was im¬ 
pleaded as a defendant in the suit no cause of action 
was alleged against him apart from the sale by the 
sons of the original mortgagor. He was, therefore, 
being sued in respect of the interest that bad been 
sold by the sons of the original mortgagor. M had 
not personally purchased any part of that interest. 
The only ground on which M was liable to be 
impleaded on the mortgage was in bis capacity of 
a shebait to one of the vendees, and the omission 
to describe him as a shebait was a mere misdes¬ 
cription and hence the suit was within time. ('26) 
13 A.I.R. 1926 Pat. 40 Bel. on. (’25) 12 A.I.B. 
1926 Pat. 37 Bef. C? 441 C 2} 

Sarjoo Prasad and Bai Paras Nath — for 
Appellants. 

S.N. Bose, K.K. Sinlia and S. flf. Siddiqne — 
for Respondents. 

Judgment.—This ia an appeal by 
dants 5-7 and arises out of a suit on a 
gage executed by one Hussaini Mian, tho 
father of defendants 2-4, in favour ot 
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the plaintiff and his biotber defendant 
NO. 8. The last date within which this 
suit could have been filed within time was 
4 th September 1941. It was filed one day 
previously. Before the institution of the suit, 
defendants 2-4 had transferred their interest in 
the property to defendants Nos. 5-T, Each of 
the vendees took a one-third share in the pro¬ 
perty, Mewa Mabton, the sbebait of a deity 
which was one of the vendees. In the plaint 
there is no mention of the deity, but on iitb 
March 1943, the plaintiff was allowed to 
amend his plaint by adding to the name of 
Mewa Mahton, defendant no. 5, a description 
of him as sbebait of the deity that has pur. 
chased the one-third share in the property. 
The Oourt of first instance dismissed the suit 
holding that the mortgage debt had been 
discharged by defendants 2-4. On appeal by 
the plaintiff, the low'er appellate Court has 
held that the mortgage debt has been dis¬ 
charged only to the extent of the interest of 
defendant No. 8 and that the liability to the 
plaintiff is still outstanding. 

[2] Two points have been raised in this 
|appeal on behalf of the appellants, defendants 
2 .4. They challenge the finding of fact of the 
Court below that the plaintiff has not been 
repaid and complain that the onus of proving 
this has been laid on them instead of on the 
plaintiff. No question of onus arises as there 
was conflicting evidence on the point and the 
Court hascome to a conclusion which is bind¬ 
ing on mo as a finding of fact. 

[8] The second ix>iDt relates to the question 
of non.joinder. It is contended that the deity 
was a necessary party to the suit and that 
as it was not impleaded within the period of 
limitation the suit must fail. Reliance w'as 
placed on a decision of this Court in 3 Pat. 
280b The facts of this case were that a suit 
was instituted against the Agent of the East 
Indian Railway Company. It was held that 
the plaintiff was not entitled to amend bis 
plaint after theexpiry of the i>ei‘iod of limita¬ 
tion by substituting the Company itself for 
the agent who was originally sued. Das, J. 
who delivered the judgment in this case 
observed: 

[4] “When there were two known persons in exis- 
tence and the plaintiff brings the suit against one 
of them and afterwards applies to have the other 
brought on the record as a defendant on the 
ground that be all along intended to sue the other 
and that In substance be sued the other, and no 
question of representation arises in this case, it is im- 

1. m) 19 A. I. R. 1925 Pat. 87 : 3 Pat. 280 : 78 

L 0. 812, E. I. By. Co. v. Ram Lakban Bam. 
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possible to maintain the view that the case is one 
of misdescription.” 

[5] The suit was accordingly dismissed 
against the Company. This decision was re¬ 
ferred to in a later decision of this Court 
in 5 pat. 128' where it was observed : 

[6] “If, however, upon a fair reading of th® 
plaint it is made out that the description of th® 
defendant is a mere error and that the Company 
is the real defendant, then the suit may pro¬ 
ceed against the Company." 

[7] The objection raised by the appellants 
is a technicality and before a technicality is 
permitted to obstruct the course of justice, it 
must be seen what substantial question in issue 
is. Now the plaint discloses that the interest 
of the original mortgagor has been purchased, 
in equal shares by three persons, defendants 5- 
7 of whom defendant 5 latter (sic) is a deity. 
Although Mewa Mahton was impleaded as 
a defendant in the suit, no cause of action 
was alleged against him apart from the sale, 
by the sons of the original mortgagor. He wasj 
therefore, being sued in respect of the interest 
that had been sold by tlie sous of the origi. 
nal mortgagor. He himself bad not personally 
purchased any part of that interest. Theonly! 
ground on wbicli he washable to be impleaded I 
on the mortgage was in his capacitj ofasbe-i 
bait to one of the vendees. In these ciicum-] 
stances the omission to describe him as a’ 
sbebait or to sue the deity through him as 
shebait should, in my opinion,be regarded asj 
a mere mis description, the sbebait being, 
the real defendant. In my opinion, therefore.^ 
the decision of the Court below on this point! 
is correct and I would dismiss this appeal,i 
but in the circumstances, without costs. 

v.w./d.h. Appeal dismissed. 

2. (’26) 13 A. I. R. Pat. 40: 5 Pat. l‘>H : 90 

I.C. 090. Radbelal v. R. I. By. Co. Ltd. 
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Province of Bihar — Decree-holder — 
Appellant v. Darbari Misser—Judqment- 
debtor — Despondent. 

Letters Patent Appeal No. 20 of 1944, Decided on 
7tb January 1946, from judgment of Manofaar Lall 
J. D/- nth May 1044, in Misc. S. A. No. 311 of 
1943« 

Civil P. C. (1908) S.ll — Execution application 
for arrest—Objection to, by judgment-debtor on 
ground of decree being rent* decree— Order of 
dismissal of application on decree*hoIder ad* 
mitting objection— Order held decided that 
decree was rent decree and operated as res 
judicata. 

Tbe decree-holder appljc*d for execution of bis 
decree by the arrest of the judgineat*debtor and 
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the latter objected to the execution on the ground 
that the decree beiogfor arrears of rent he was not 
liable to ho arrested under S. 177A (a) Bihar 
TeDaocj Act. It being conceded on behalf of the 
decree-bolder that the objection was welUfounded, 
order dismissing the application was passed. 
Subsequently, the decree-holder again applied for 
execution by attachmeut andsalepf the judgment- 
debtor's bouse and the latter resisted it on the 
ground that the house could not be attached and 
sold because the decree was passed for arrears of 
rent due in respect of other lands than the site 
of the bouse iu question, but the Court disallowed 
the objection holding that the decree was not a 
rent-decree and, therefore, S, 177 A, could not be 
invoked. 

Held that the question whether the decree was 
a rent*decree or not was directly put into issue in 
the previous proceeding. That was the foundation 
of judgment-debtor's objection, and the Court in 
disposing of the objection had to decide one way or 
the other. The matter, therefore, was re$ judicata 
and the decree must be treated as rent-decree 
because the order of the Court in the previous 
proceeding was passed upon that view. 39 Cal. 848 
Explained. [P 443 C 1,2] 

Civil P. C, 

('44} Chitaley, S. 11, Notes, 23 and 100. 

(’41) Mulla, P. 88, N. “Order in execution pro¬ 
ceedings," P. 79, N. “Heard and fioally decided.” 

Sarjoo Prasad — for Appellant. 

M. N. Lall — for Respondent. 

Fazl Ali, C. J. — This is a Letters 
Pateut api>eal from the decision of Manobar 
Lall J. in Misc. S. A. No. Sll of 1913, aris. 
ing out of an execution proceeding, 

[ 2 ] The facts of the present case are fully 
set out in the judgment of Manobar Lall J., 
and may also be briefly recapitulated here. 
The respondent took a lease from the Director 
of Agriculture, Bihar, sometime ago for three 
years and, after the expiry of the lease, the 
appellant brought a suit to recover arrears of 
rent for a certain period. The suit was dec¬ 
reed on 26th May 1939, and the appellant 
applied for the execution of the decree by the 
arrest of the judgment-debtor. The respon- 
dent judgment-debtor objected to the execu¬ 
tion mainly on the ground that the decree 
being for arrears of rent, he w'as not liable 
to be arrested under S. 177 A, Bihar Tenancy 
Act. Section 177A provides that; 

[3] “Notwitbstanding any thing to the contrary 
contained in the Code of Civil Procedure, 1908, a 
decree for arrears of rent obtained against a raiyat 
or an under-raiyat shall not be eseouted- (a) by the 
detention in the civil prison of the judgment-debt¬ 
or, or (b) by tbe sale of houses and other buildings 
with the materials and the sites thereof and the 
lands immediately appurtenant thereto and neces¬ 
sary for their enjoyment, belonging to the raiyat or 
under-raiyat and occupied by him”. 

[4] This section also provides that any 
house or building and the materials and the 
sites thereof and the lands immediately 
appurtenant thereto and necessary for their 


enjoyment may be sold in the execution of a 
decree for arrears of rent due in respect of 
the site of such house or building. 

[5] In resisting tbe execution proceeding 
the respondent evidently relied on cl. (a) of 
s. 177A, and the Government Pleader, who 
appeared for the appellant-decree-holder, 
conceded that the objection of the judgment- 
debtor was well-founded and he could not be 
arrested. Ultimately, the objection of the 
judgment-debtor was upheld, and the appel¬ 
lant's application for his arrest was dismissed. 
In 1942 tbe appellant again applied for the 
execution of the decree and in this execution 
be prayed for tbe attachment and sale of the 
respondent’s bouse. Tbe respondent resisted 
the application on the ground that his bouse 
could not be attached and sold because tbe 
decree was passed for arrears of rent due in 
respect of other lands than the site of the 
house in question. The Munsif disallowed the 
objection holding that the decree was not a 
rent-decree and, therefore, S. 177A, Bihar 
Tenancy Act, could not be invoked by the 
respondent in bis favour. Tbe learned Sub¬ 
ordinate Judge, however, took a different 
view on appeal and held that the decree was 
a rent-decree and the respondent was 
protected by S 177A. Then there was a 
second appeal by the appellant, and the 
learned Single Judge of this Court came to 
tbe conclusion that though in point of law 
the decree under execution was not a decree 
for rent, yet the respondent's house could 
not be attached because it had been held 
previously, though wrongly, that the decree 
was a. rent-decree, and the matter was res 
judicata. The appellant has now preferred 
this appeal under the Letters Patent. 

C6] There are two contentions put forward 
by the appellant in this case. In the first 
place, it is contended that tbe decision of tbe 
Munsif in the previous execution proceeding 
was really based upon tbe admission made 
by tbe Governmeut Pleader and, therefore, 
it bad not the force of a decree. It was 
merely a consent order, and the Munsif never 
tried to adjudicate the question as to whether 
the decree was a rent-decree or not. In my 
opinion, this contention must fail. The 
respondent clearly raised the contention in 
the previous execution proceeding that the 
decree in question was a rent-decree and the 
order of the Munsif was passed upon the 
footing that the decree was a rentdecree. 
The mere fact that the Government Pleader 
admitted that the decree was a rent-d^t®® 
not material. The order of the Munsif was 
final and could have been appealed against 
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The appellaut, however, did not appeal 
against the order, 

[73 It was next contended that a wrong 
decision on a question of law cannot operate 
as res judicata, and reliance was placed 
upon 39 Gal. 848^ It was held in that 
case that a decision in a previous execu* 
tion proceeding, which merely lays down 
what the law is and is found to be errone¬ 
ous, cannot have the force of res judicata 
in a subsequent proceeding for a different 
relief. What happened in that case was 
this: A certain decree-holder in a previous 
execution proceeding attached an allowance 
payable to the respondent. The attachment 
was contested bub the case was decided 
against the respondent, and the decision 
was not appealed against. Subsequently, 
in a case between the respondent and 
another creditor, to which the appellant was 
not a party, it was held that the allow, 
ance could not be attached, and that 
instalments could not be attached before 
they respectively fell due. The appellaut 
again took out execution and the respondent 
again pleaded that the attachment could 
not be made. The plea was accepted by 
the Subordinate Judge, and the decree, 
holder preferred an appeal. In appeal 
it was held by the Calcutta High Court 
that the order made in the previous execu¬ 
tion proceeding that the allowance was 
attachable was not res judicata. This deci. 
eion was explained in one of the concluding 
paragraphs of the judgment in these 
words: 

[0] “We think, therelote, that although it was 
decided between the patties in a previous execu¬ 
tion proceeding that the allowance could be 
attached, the Subordinate Judge has no more 
power now than he really had then, to attach 
the allowance before it wa? due; and that the 
former decision cauuot alter the law in this respect 
or give the Subordinate Judge a jurisdiction that 
he would not otherwise possess.” 

From these observations it would appear 
that what the learned judges really held 
was that in the first case it need not have 
/ been decided that an allowance could be 
attached before it was due, and if any 
decision was wrongly given, that was 
merely a wrong statement of law and 
could not have the force of res judicata 
in a subsequent proceeding for a different 
relief. 

[9] In the present case the question as 

E whether the decree was a rent-decree 
■ not was directly put into issue in the 
revious proceeding. That was the foiinda - 
1 . (’12) 39 Cal. 849 : 14 I. O. 124, Baij Nath Go- 
eitka V. Pudmanand Singh. 


tion of the respondent's objection, and the 
Court in disposing of the objection had 
to decide one w'ay or the other. The Govern- 
meut Pleader conceded that the decree 
w’as a rent-decree and, thereafter, an order 
w’as made by the Court that the respondent 
could not be arrested. That order could not 
have been passed unless the Munsif was 
of the view that the decree was a rent- 
decree. The effect of the decision, therefore, 
was that the contention of the judgment, 
debtor was accepted. The order of the 
Munsif became final because it was not 
appealed against. It is conceded that in the 
present case, if it is held that the decree is a 
rent-decree, the respondent’s house can- 
not be attached. In my opinion, the matter 
is now res judicata and the Court has tol 
treat the decree as a rent-decree because the[ 
ordecofthe Munsif in the previous proceed-j 
ing was passed upon that view. The matter 
cannot now be investigated afresh, and in 
this view I w'ould dismiss the appeal, but 
in the circumstances of the case make no 
order as to costs. 

Agaraala, J. — I agree. 

G.M./d.II. Appeal dismissed. 

A. I. R. (33) 1946 Patna 443 [C. N. 152] 
Fazl Ah C. J. and Manoiiaii Lall J. 

Coviviissioncr of Inco7ne*Tax, B. & O. 

Patna —Applicant v. Sm. Chandramoni 

Pattamahadevi Rani Saheba, — Respon¬ 
dent. 

Misc. Judicial case No. 33 of 1944» Decided on 
9tb January 194G. 

Income-tax Act (1922)» S. 14 (1) — Mainle- 
nance allowance of Hindu widow, distant rela¬ 
tion of holder of impartible estate, secured to 
her by a formal deed—No indication that allow* 
aoce was given to her as member of undivided 
family^ Allowance not liable to cease on her 

ceasing to be member of undivided family- 

Allowance is not exempt from taxation under 
S. 14(1). 

By a deed dated the assessec? A, a 

Hindu widow and a remote relative of the 
holder of un impartible estate of Jcyporo “surren- 
dered**, conveyed and assigned to D all her rights 
in estate By the same deed B agreed to pay 
to A as an allowance for her residence and main¬ 
tenance the turn of Ktf. 1650 per month i, e* 
19,800 in a year, which was also made a first charge 
on estate il/. A received 19800 from B in 

accordance with the deed in the account year and 
the question was wbetlier the sum was liable to 
taxation or exempt therefrom under S. 14 (1), 
Income-tax Act : 

Held that the unfailing test for the applicability 
ot S. 14 (1) is to determine whether the allowance 
wpuld cease it the assessee ceased to be a member 
of the undivided family. In this case the answer 
was necessarily against the assessee as ebe was 
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Mad. 778®* To this extent the general law of the 
Mitabsbara has been superecded by custom, and 
the impartible estate, though ancestral, is clothed 
with the incideots of self-acquired and separate 
property.’* 

[9] In my opinion, therefore, the law on 
the subject has been correctly summed up 

in 12 I. T. R. 489^ in these words; 

[10]“ As regards the right of the widow to 
maintenance from the holder of an impartible 
estate it maj bo regarded as settled law that this 
rests on custom, and that such custom in the case 
oi the younger sons at least has so often been 
judicially recognised as not to require proof. . . ’’ 

[ii] It seems to me, however, that the 
discussion of the general question as to how 
far a widow is entitled as of right to main¬ 
tenance out of the income of the impartible 
estate is not necessary in this case. It is 
common ground that the allowance which 
the assessee received in the year of account 
was paid to her under the deed of 28th June 
1928. It was pointed out in 5 I.T. R. 
5 G 9 ^‘’ that the unfailing test for the 
applicability of S. 14 (l) is to determine 
whether the allowance would cease if the 
assessee ceased to be a member of the un¬ 
divided family. See also 12 l.r.R. 489®. If we 
apply this test to the present case, the 
answer must necessarily be against the assM- 
see. The assessee is entitled to a definite 
maintenance allowance under a registered 
deed and the deed does not say that she 
will receive this allowance only so long as 
she is a member of the Hindu undivided 
family. The law to be applied in the present 
case cannot, in my opinion, be different 
from that applied in 12 I.T.R. 489® already 
cited where the assessee was a lady belong¬ 
ing to the Jeypore family to which the pre¬ 
sent assessee is said to belong and was much 
more closely related to the holder of the 
estate than the assessee. The facts of that 
case were these; Upon the death of theasses- 
see’s husband a dispute arose between her 
and bis successor over the title to the estate 
and certain house property. The dispute was 
settled by the execution of a deed of settle¬ 
ment and compromise. Under the deed the 
assessee acknowledged the absolute title of 
the Raja in the estate and disclaimed, 
relinquished and conveyed in favour of the 
Raja whatever rights she might have had in 


8. (’18) 5 A. I. R. 1918 P. C. 81 ; 41 Mad. 778 : 
45 I. A. 148 : 47 I. 0. 354 (P. C.), Gangadhat 

Rama Bao v. Baja of Pittapur,^ io t o' 

9. (’45) 32 A.I.R. 1945 Oudh 5o : 1944-12 I.T.R. 

489, Laxmipat Mahadevi v. CommissiOBer of In¬ 
come-tax U. P., C. P. & Berar. , x t> 

10. (’37) 24 A. I. B 1937 Lah. 90i> : L Ii. K. 
(1938) Lah. 47 : 175 I. C. 739 : 5 I. T. R. 569, 
Kattar Singh v. Commr. of Income-tax, Punjab. 


the properties and Raja on his part agreed 
that he and his heirs should pay a sum of 
one Lakh of rupees every year for and on 
her behalf and the same was to be secured by 
a charge on the estate. The Raja also agreed 
to pay her a certain sum for providing her 
with a suitable residence and for her 
medical treatment. The assessee claimed 
that the annual allowance received by her 
under the deed was exempt from taxation 
under s. 14 (i), Income-tax Act. This claim 
was, however, negatived. 

[ 12 ] In the present case it is not at all 
clear that the assessee has received the allow¬ 
ance as a member of a Hindu undivided 
family. There is nothing to show that she 
used to receive any allowance before she 
executed the deed and there is no statement 
in the deed that the allowanM was to be 
paid to her as a member of a Hindu undi¬ 
vided family. It is to be observed inciden¬ 
tally that the sum which was fixed as 
allowance was made the first charge on the 
Madgole estate and not on the Jeypore estate. 
If the Maharaja was liable to pay her an 
allowance apart from the deed and because 
of her being a member of a Hindu undivi¬ 
ded family, the allowance might have been 
made a charge on the Jeypore estate. 

[13] Reference may also be made here to 
24 C.w.N. 226" which is also a case relating 
to the Jeypore estate and which is often 
referred to as " the Jeypore case”. The 
head-note of that case runs as follows: 

[14] " In a suit for maintenance bj a brother’s 
son of the late Maharajah of Jeypore out of impar¬ 
tible estate of which the latter was and the present 
Maharaja is now the bolder, the defence assum^ 
that the plaintifi had prima facie the right to be 
maintained but pleaded a special custom taking 
away such a right. The Courts below being of opi¬ 
nion that the defence had failed to prove the al¬ 
leged custom decreed the suit. It was held by the 
Privy Council that in view of the decision in 
45 I A 148® the burden was on the plaintiff to 
prove a custom entitling him to maintenance and 
not upon the defendants to prove a custom negati¬ 
ving the ordinary law. Apart from custom and 
from certain near relationships to the holder the 
junior members of the family of Zamindars enti¬ 
tled to an impartible Zamindati have no right of 
maintenance out of it, and there is no invariable 
custom by which any member of the family beyond 
the first generation from the last holder can claim 
maintenance as of right”. 


[ 15 ] It is said that the law laid down in 
this case has been unsettled by certain sub¬ 
sequent decisions of the Privy Council; ^ 
such an argument is no longer tenable. ( 

9 I. T. R. 695^ S upra). However that mg? 

11. (’19) 6 A. I. R. 1919 P. C. 126 : 52 
o.z r. W M 926 IP. C.l. Maharajah of Jeypore 


Vikrama Deo Garu. 
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be, there can be no doubt that at the time 
when the assessee entered into an agreement 
iwitb the Maharaja in 1928 the view expres- 
,sed in the Jeypore case was the prevailing 
jview and upon that view the assessee was 
^not entitled to maintenance apart from 
custom, from the holder of the Jeypore 
estate. It may be that for that very reason 
she chose to secure a maintenance allowance 
for herself by means of a formal deed of 
agreement and if she chose to enter into an 
agreement with the Maharaja which made it 
incumbent upon him to pay certain allow, 
lances to her, apart from her position in 
the family, it cannot be said that she recei- 
jved those allowances as a member of the 
^Hindu undivided family. Reliance was 
placed by the learned counsel for the asses- 
see upon the decision of this Court in 24 
Pat. 159^^ and that of the Oudh Chief Court 
in 8I.T.R. 607^®. These cases, in my opinion, 
can be of no help to the assessee. In the 
first case it was held that a certain main¬ 
tenance allowance which the mother of a 
holder of an impartible estate periodically 
and regularly received from the estate in 
the bauds of her son is exempt from taxa¬ 
tion under S. 14 (l) and in support of this 
view reference was made to the following 
passage which was quoted from Mulla’s 
Hindu Law: 

[16]" A Hindu is under a legal obligation to main¬ 
tain hia wife, bis minor sons, bis unmarried daugh¬ 
ters and bis aged parents whether he possesses any 
property or not. The obligation to maintain these 
relations ia personal in character and arises from 
the very existence of the relation between the 
parties.” 

[ 17 ] If in the present case the assessee 
belonged to the category of persons referred 
to in the passage quoted from Mulla’s Hindu 
Law, the position might have been diflerent, 
but the pedigrees referred to in the order 
of the Tribunal show that she is very re¬ 
motely related to the Maharaja of Jeypore 
from whom she received the maintenance 
allowance in question. The case in 8 I.T H. 
60?'® is also diatinguishablo precisely on the 
same ground because in that case also the 
assessee was the mother of the holder of the 


estate. 

[18] For these reasons, I would hold that 
the sum of Bs. 19,600 received by the asses- 
from tbo Mfibftrsjs of Jejporo is not 


12. (’46) 82 A. I. R- 1946 Tat. 20.'> : 24 Pai. 159 : 
221 I. C. 210, Commissioner of Income-tax B. 4 
O. V. Oyanmaujari Kuari. 

13. 1’41) 28 A. I. R. 1941 Oudh 22 : 16 Luck. 
160 : 190 1. C. 436 : 1940-8 I. T. R. 6U7, Com¬ 
missioner of Income-tax C. P. and U. P. v. Rani 
Bodb Kumari. 


exempt from income-t-ax under s. 14 (l), 
Income-tax Act, and the answer to the first 
question should be in negative. 

[ 19 ] The assessee must pay rs . 250 as 
costs to the Commissioner. 

Manohar Lall, J_1 agree. 

d.r./d.H. Reference answered. 
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Meredith and Ray JJ. 

Tikait Nagendra Nath Sahi and 
another — Appellant v. Bhngwati Prasad 
NarayanSahi and others .— Respondents. 

Appeals Nos. 44 and 46 of 1042, Decided on 
19th December 1945« from Origioal Decrees of 
Dist. JucJge Shahabad, D/- 16th January 1942. 

(a) Land Acquisition Act (1894), S. 23 _ 

Acquisition of land—Market value_Principles 

of determination* 

In determining the market value of land, the 
land cannot be valued with reference to its present 
use or with reference to the present income deri¬ 
vable from it by the owner thereof. The potentiality 
of land ia to be taken into consideration and 
regard must be had to the number of persons who 
are capable of turning tbo potentialities to account. 
The desire of the person at whose instance the 
acquisition is being made, to purchase the land to 
the exclusion of others may also bo taken into 
account. (’39) 26 A.I.R. 1939 P.C. 98 Followed. 

[P 432 C 2; P 453 C 1] 

(b) Grant—Construction —Ancient deed or 

grant—Words not clear or unambiguous_In¬ 

terpretation by contemporaneous usage. 

Where the w'ords oi a grant arc clear, certain 
and unambiguous, they would be interpreted in 
their plain ordinary grammatical meaning and oon- 
Bidcraiion of any extraneous matter or evidence 
would be completely irrelevant. But when tbo 
words are not clear or unambiguous extrinsic evi¬ 
dence is relevant and should be bad rccouree to for 
the purpose of construing the deed. [P 453 C 1,2] 

In tbo case of ancient deed whose words are 
not dearer unambiguous, evidence admissible as 
to the interpretation placed upon ancient 
documents by personq who lived at the lime of 
the execution of the (hicamentj or at a time not 
remote from its execution. This is known as con- 
temporaneous interpretation or interpretation by 
contemporaneous usage. Thus documentary or oral 
evidence of contemporaneous usage throwing light 
upon the subject of the grant or its umbii is 
admissible. Case laio discussed. (p 433 C 2] 

(c) Land Acquisition Act (1894), S. 18 —Dis* 
pule as to apportionment between Zamindar 
and three mukarraridars— Zamindar and one 
Mukarraridar applying for reference within 

time_Reference made^Court has power to 

determine claims oi other mukarraridars also. 

There was a dispute as to tbc apportionment oi 
compensation between a Zamindar and three 
mukarraridars. The Zamindar and one mukarrari¬ 
dar applied wltbio time to make a reference under 
B. 18, but the application of the other two mukar* 
raridars was barred by time under B. 18, Proviso 
(a). On reference, the District Judge determined 
the claims of all the parlies. In appeal to High 
Court it was contended that tbe claims of tbo 
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olbec two mukarraridars were barred as they did 
not apply within time for a reference : 

Held that the application of the Zamindar and 
one Mokarraridar necessitated a reference under 
S. 18 and the Court having seisin of the reference 
was empowered under S. 20 to direct appearance 
before it of all persons interested either in suppor¬ 
ting or opposing the applicunt for reference. The 
Court therefore bad power, irrespective of any 
reference at the instance of these two mukarrari- 
dars, to investigate their claims'! Their claims or 
the valuation of their interest could not be lost 
sight of or left undetermined in valuing the inte. 
rest of the co-sharer mukarraridar who had appli¬ 
ed for a reference within time. [P 459 C 2] 

(d) Land Acquisition Act (1894), S. 20 cl. (b)— 
Persons interested —Meaning of. 

The term‘interested’in cl. (b) U wide enough 
to include both the persons interested in support¬ 
ing or opposing the applicant; that means that 
ol. (b) must have reference to parties having con¬ 
flicting claims to the compensation either whole or 
■part, as against the applicant. [P 459 C 2] 

P. 11. Das, C. P. Stnha, A. B. Saran and P. 
S. Lai (in No.4i) and Government Pleader, 
Standing Counsel and Syed Akhtar Hussain 
(in No. 46) —for Appellants. 

Dr. Katjii, D. N. Varma, Raj Eishore Prasad, 
Syed Hussain, Standing Counsel, Maneoor 
Alatn and Chandrashehhar Prasad (in No. 
44) and D. N. Varma, C. P. Sinha, Raj 
Kishore Prasad, Mamoor Alani and Chan¬ 
drasekhar Prasad (in No. 46) 

_for Respondent. 

Ray J-—The questions which we have 
■to deal with, in these appeals, arise in 
connection with a land acquisition proceed, 
ing, case no. 10 of 1937-38, in the district of 
Shahabad. The Provincial Government of 
Bihar made a declaration No. 6185R/1I-7, 
dated llth November 1937, for acquiring 
certain lands for Sone Valley Portland 
Cement Co. Ltd., for the purpose of the Com¬ 
pany's constructing an aerial ropeway, car 
roads, godowns for stacking limestone and 
other incidental purposes. The declaration 
was in respect, inter alia, of plot No. 8 of 
village Jaintipuv, plots Nos. 1 and 22 of vil¬ 
lage Nimhat, and plot No. 2 of village Deo- 
dand comprised within Taluqa Khandaul. 
The claimants lor compensation before the 
land acquisition Collector were the zamin- 
dau of Taluqa Khandaul, namely, the Raja 
of Sonepura who is the appellant in F. A. 
NO. 44, and three mukarraridars, namely, 
(l) Babu Bhagwati Prasad Narain Singh, 
who owns mokarrari interest of village 
Deodand entire and a moiety of village Nim- 
bat, (2) Babu Onkarnath Dube owning 8 as. 
10 pies interest in village Jaintipur, and 
(8) Babu Bishwanabh Dube, owning an 
interest of 2 as. in village Nimhat. The 
land acquisition Collector, by his award on 
igth October 1938, valued tbe lands at the rate 
■of Bs. 64 per acre, and held that Nagen- 


dranath Sabi, the proprietor, appellant in 
F.A. NO. 44, was entitled to the entire value 
of the said lands. He disallowed the claims 
of the mukarraridai'S. 

[ 2 ] Being dissatisfied with this award, all 
the aforesaid claimants filed applications un¬ 
der s. 18, Land Acquisition Act calling upon 
the Collector to make a reference to the 
Court. The Sonepura Court of Wards 
Estate, then representing the minor pro- 
prietor Nagendranatb Sabi, raised the 
question of inadequacy of valuation in bis 
petition for reference, while Bhagwati 
Prasad Narain Singh, besides raising the 
same question, also complained against 
the Collector’s finding that bis rights in the 
village were only confined to culturablo 
lands, and that, therefore, be was not 
entitled to any part of (he compensation 
representing the value of the lands which 
were on tbe slopes of tbe Hills. Tbe other 
two mukarraridars, Onkarnath and Bishwa- 
nath, also raised tbe same objection as 
Bhagwati Prasad Narain Singh. In both 
these petitions, the mukarraridars con- 
tended that according to tbe mukarrari 
kabuliats, the mukarraridars were entitled 
to all sorts of rights including the sub-soil 
rights of tbe villages excepting the right 
to bamboos, timber and banker in one case 
and to bamboos and timber in the other, 
and that tbe proprietor, in the circumstances, 
was entitled to no part of tbe compensation. 

[Si The questions raised in the aforesaid 
petitions for reference were duly referred 
to the District Judge of Shahabad who, by 
bis order dated 16th January 1942, came 
to a finding that the Sonepura estate was 
entitled only to tbe capitalised value of the 
mukarrari rent and the annual revenue 
realised as royalty from the jungle, and 
the mukarraridars were entitled to the 
balance of the compensation amount. 
Considering the mukarrari kabuliats, as 
he did, he held that the mukarraridars pos¬ 
sessed the surface rights over tbe hill and 
jungle areas of the villages—the present 
proceedings being only in respect of such 
surface right. He also relied on the sur¬ 
vey entries as also the tanaza disputes 


(Exts. 8, 7, 17, 1 to 6 and 16). 

[4] Against this order of the learned 
District Judge, the aforesaid two appeals 
have been preferred, appeal No. W 
by the Sonepura Raj in which all the mnkar- 
raridars and the Province of Bihar have 
been impleaded as respondents, and 
NO. 46 by the Province of Bihar iroplewi^ 
all the olaimants-objectors as responden 
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The Collector in his appeal, disputes the [111 It is true that the learned District 


•correctness of the valuation made by 
the District Judge, and urges that the 
valuation fixed by the land acquisition 
Collector was the correct valuation, and 
the award should have been made 
accordingly. 

[6] The subject-matter of Appeal no. 44 
is the question of apportionment of the 
compensation, as between the proprietor 
and the mukarraridars. 

[6] These appeals were consolidated and 
heard analogously. As the subject-matter 
of Appeal NO. 46 is the amount of com¬ 
pensation, it would be more convenient 
to deal with that question first. 

[ 7 ] Mr. Mehdi Imam, who appears for the 
appellant, contends that there are two sets 
of documents on the record, which he classi- 
fies as class A and class B, and that class A 
documents which were relied upon by the 
Collector represent the correct valuation of 
the lands, namely the rate of Rs. 64 pec acre, 
while the learned District Judge relying 
upon class B documents, arrived at a figure 
of RS. 17G per acre which, according to him. 
is wrong. 

[8] Class B documents are Exts. 0, 35 
and 11. Exhibit 0, dated 23rd March 1934, is 
an agreement signed by the Manager, Bhag- 
wati Wards Estate (representing Babu 
Bhagwati Prasad Narain Singh, mukarra. 
ridar), the Manager, Sonepura Wards and 
Encumbered Estate (representing Nagendra- 
nath Sahi). Bishwanatb Dube, Nagendra. 
nath Dube. Onkarnatb Dube and others 
agreeing to settle with the Company any of 
their lands for transport of limestone, for 
any works in connection with the manufac¬ 
ture of any products therefrom, for bmldmg 
upon or depositing overburden and rejected 
stones or for any other purpose for which 
the Company may require, at a nazrana 
of Rs. 16 reserving an annual rent of 
lis. 8, per acre. 

[ 9 ] Exhibit 35 is a similar agreement of 
the same date by one mukarraridar. 

[10] Exhibit 11 is a permanent mukarrari 
lease by Jugal Kishore Bam Dube and others 
to Sone Valley Portland Cement Co. Ltd-, 
dated 22nd December 1984, by which Onkar- 
nath Dubey and others had demised 25. 71 
acres of land at a premium of RS. 8039-6.0 
at the rate of m. 210 per bigha. reserving an 
annual rent of 4 as. i)et bigha, and the lease is 
to enure so long as the Company continues 
to carry on their .business. The lands so 
demised are in village Gursote. 

1946 P/67 A 63 


Judge arrives at the valuation assessed by 
him, relying on Exts. O and 35 read with 
Ext. l-A. Exhibit l-A is a letter from the 
Manager of the Company to the land acqui¬ 
sition Collector, Shahabad, on 22nd Febru¬ 
ary 1937. In this letter the Manager by way 
of explaining Ext. O says : 

[12] “With further expansion ofthecement work 
it was found necessary to take leases of further 
quarries to the west end also a strip of land for 
road and ropeway for transporting liineslouea. 
The mukarraridars were called including the 
Manager, Bhagwati Wards E<;tate and tbe General 
Manager, Sonepura Wards Estate, he being th^ 
proprietor of these mukarrari villages. It is neces¬ 
sary to mention here that tbe Company were 
under the impression that they will enjoy ths 
same surface rights over the planes adjoining 
the foot of the hills as their predeeessors-in-inte- 
rest who bad placed a number of pillars, which 
they were assured, were the boundaries of their 
demise. So the Company thought and werejusiified 
in thinking that they would require only a 
small additional area to serve their purpose. 
It was then settled in a meeting in which Mana¬ 
ger, Bhagwati Estate and Manager, Sonepura 
Estate and some principal mukarraridars were 
present, that tbe Company should pay for their 
road and ropeway lands at Rs. 16 as salami per 
acre and Rs. 8 as rent pec acre per auaum”. 

[ 13 ] It is farther said that accordingly 
a draft promise (refertiug to Ext. O) was 
drawn up by bolh the Managers and the 
mukarraridars present on 23rd March 1934. 
But later on, the mukarraridars failed to 
get tbe lease executed by all and the nego¬ 
tiation fell through. Later, however, tha 
Government took interest in tbe venture of 
the Company. There was then a re-suevey 
of the lands, and it was found that tha 
Company’s sub.lease terminating at the base 
of the exposed limestone, gave them no 
right over any of the adjoining lands: thus 
the need for more additional lands arose, 
and in view of the fact that tbe mukarra- 
ridars failed to keep their promise, the 
Company decided to obtain lands by land 
acquisition proceedings. 

[ 14 ] With regard to Ext. 11, the Manager 
of the Ckirapany, in bis aforesaid letter, 
admitted that formerly when they were in 
urgent need of lands near their quarry near 
Gursote. without which their work had 
come to a standstill, Martin & Co., their ma¬ 
naging agents, under the aforesaid compel¬ 
ling circumstances, had been bound to pay 
salami at the rate of R?. 200 per bigha reserv 
ing an annual rent of 4 as. in tbe year 
1921 , and later, when additional lands were 
required adjoining the aforesaid lands, by 
the time that a small village and a market 
bad been established near them, tbe lands 
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bad become more valuable, the Company 
“did not grudge to pay an additional sum of 
R9. 10 as compensation per bigha" over the 
above rs. 200, the price already paid as 
above. 

[15] The letter Ext. 1-A then makes out 
two points: (i) that the terms of agreement 
of Ext. 0 had been accepted by the Company 
not under any pressing necessity but because 
ike area proposed to he acquired was small, 
and ( 2 ) that Rs 2 io per bigha for Gursote 
lands was considered proper because at the 
time (of Ext. 11) the lands had become 
valuable on account of its proximity to a 
market and a village and also because a 
precedent for such a high value had been 
created by Messrs. Martin & Co., under 
pressing necessity of their business. 

CiC] The learned District Judge, relying 
uix)n these documents, and making allow¬ 
ance for the distance of six miles between 
Gursote landsand the lands under acquisi¬ 
tion, has fixed the valuation at Rs. 176 which, 
in fact, is the capitalised value of what was 
agreed to be paid, for a permanent lease as 
per Ext. 0 between the Company and the 
parties concerned. The learned District 
Judge, in accepting the value, as evidenced 
in these documents as the proper value, 
observes that these documents indicate the 
value that would be paid by a willing pur¬ 
chaser to a willing vendor of the land with 
its potentiality. 

[17] Mr. Mehdi Imam contends that this 
is not really so; that in both these cases, it 
was compelling necessity of which advan¬ 
tage had been taken by the vendors, and 
under which the purchaser agreed to pay, 
not willingly but under an abnormal cir¬ 
cumstance or pressure of their demand for 
it. The submission, therefore, is that the 
evidence of price furnished by these docu¬ 
ments should not be considered as proof of 
tbe standard. 

[18] He, however, relies on the documents 
of class A which, according to him, consist 
of Exts. F series, C, C (l),B and B (1). Ext. F 
is a deed of sale, by Kam Baj Singb to 
Faquir Muhammad, in the year 1931, of 3 pies 
English share in mauza Nimhat, and 10 pies 
put of 1 anna 4. pies English share in mauza 
Deodand for a consideration of RS. 900, 
the annual Mukarrari jama of the vended 
properties being Rs. 8-4 0. Exhibit F(l) is ano¬ 
ther sale deed of tbe year 1933, in favour of 
Faquir Muhammad, in respect of 3 pies 
share of village Nimhat, and 3 pies share of 
village Deodand, for a consideration of Bs. 
700, the annual jama of the vended proper. 


ties being Rs. 5-2.0, Exhibit F ( 2 ) is another 
sale deed in favour of Fakir Muhammad in. 
the year I93i in respect of 0 pies share of vil- 
lage Nimhat and 6 pies share of village Deo¬ 
dand for a consideration of Rs. lOO. Exhibit P 
(3) is a sale deed of I93i in favour of Fakir 
Muhammad in respect of 3 pies in khewat 
R0.13 and 11 pies in khewat No. 14 of village 
Nimhat, and ii pies each in khewats 12 and 
13 of village Deodand for a consideration of 
Rs. 100 . The learned Counsel handed over 
a statement to us, in course of argument, 
for the purpose of demonstrating that calou. 
lating, in terms of the area of the land sold 
in the aforesaid sale deeds, the price of lands 
IDer acre comes to rs. 29 in Ext. F, Rs.43-12.0 
in Ext. F(l), rs. 8 in Ext. P (2) and Bs. 20 in 
Ext. F (3). The figures given, in that state- 
ment, do not appear either from the afore, 
said sale deeds or from any other document 
on the record. It is difficult, therefore, to rely 
upon these statements for the purpose of 
arriving at any conclusion as to the price of 
lands sold therein. But it is obvious, how¬ 
ever, that the price obtained in Ext. F is 
nearly 109 times and that in Ext. F (l) is 
125 times of the annual jama of the proper- 
ties sold therein. Tbe other two sale 
deeds do not mention tbe annual jama 
of tbe vended shares. In none of these docu- 
ments, tbe area equivalent to the shares sold 
is given. In relying upon Ext. C series, he 
invites our attention to the low annual ren-' 
tal payable by the cultivating raiyats of the 
villages in question. Exhibit C, tbe cess 
valuation of village Deodand shows that tbe 
average rate of tbe cultivating raiyati lands 
of the village is is As. per acre, while that 
for Jaintipur is Rs. 1.13-9 and the Collector 
fixes rental value for village Deodand, for 
homestead lands of S3 acre, at Rs. 53 and tbe 
rental for banker lands at the rate of 5 as., 
per acre. In village Jaintipur the Collector 
values the annual rent at Rs. 1914 for an 
area of 1214 acres. On the other band, these 
cess valuation papers are relied upon by the 
respondents, to show’ that tbe lands in Deo¬ 
dand and Jaintipur are of superior quality to 
those of Gursote because Ext. 27, the cess 
valuation paper of Gursote shows that ban¬ 
ker lands are assessable at 4 as. per acre 
while similar lands of Deodand are assess¬ 
able at 0 annas per acre. In my judgment, 
however, none of these documents help us 
to come to a decision. 

[19] Next reliance is placed upon Bxta. 

B and B (i) which are leases by the 
ment to the Company, of lands on whtas 
bill for the purpose of manofacture of lime- 
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stone and cement. In those leases the 
ground rent reserved is Re. 1 per acre sub- 
ject to maximum rental of Es. lOO, and the 
learned Counsel argues that 25 times the 
annual rent bring the price to Rs. 25 only 
per acre. The comment of the learned 
Counsel for the respondents, Tvhich I think 
is a correct one, is that the document, 
read as a whole, shows that the Government 
was thereby entitled to get an annual 
minimum royalty of Rs. 5000 in addition 
to the ground rent, and therefore the rate of 
ground rent reserved cannot be taken as a 
standard either of ground rent or for value 
of lands. 

[20] I have said before, that in Exts. F 
and P (l) the prices secured for the lands 
sold represent 109 times in one case and 125 
times in another of the annual rent, Calcu¬ 
lating by that rate and taking one rupee per 
acre as annual rent for the lands under ac¬ 
quisition on the basis afforded by Exts. B 
and B(l), it would not he unfair to say that 
the price should be between 109 to 125 times 
per acre, and as Exts. B and B (1) are very 
much relied upon by the appellant and as I 
arrive at. this figure by calculating at the 
rate of Exts. F and F (l), the appellant can 
I)OS3ibly have no reply. There may or may 
not be a fallacy in this my calculation 
because a purchaser pays so many times 
annual jama of the property according as it 
is commensurate with a margin of profit 
left to him out of his collections from the 
undertenants. But at the same time it can- 
not be overlooked that the profits derivable 
from land used for an industrial concern do 
not compare very unfavourably with those 
from agricultural oi)erations. In this view 
of the matter. 1 may not be far from correct 
in arriving at the standard by the aforesaid 
method of computation, but I am not will- 
ing to place much reliance over this unless 
I am re.inforced by certain other facts 

grounded on a firmer basis. 

[21] Before coming to a conclusion on 
the point, I shall address myself to the 
principles that should guide a court 
in such a matter. Section 15 of the Land 
Acquisition Act proves that determina- 
tion of the amount of compensation shall be 
governed by the provisions contained in sec¬ 
tions 23 and 24 of the Act Section 23 pro- 
vides, inter alia, that the compensation shall 
include the market value of the land at the 
date of the publication of the notification, 
the damage sustained by reason of the tak- 
ing of any standing crops or trees on the land, 
damages sustained by reason of the acquisi- 


tion injuriously affecting other property 
and a sum of fifteen per centum on such 
market value in consideration of the compul¬ 
sory nature of the acquisition. In the pre- 
sent case, there does not arise any other • 
kind of damage except value of trees which 
has been taken into consideration by the 
Court below; and I do not propose to inter¬ 
fere with his finding on this count. The 
only question which is not free from diffi¬ 
culty is ascertaining the yardstick witb 
which the market value of the land in 
question should be measured. 

[22] Though the documents such as Exts., 
Oand 11 in a different context would fur¬ 
nish a sure basis for ascertainment of 
the market-value, the efficacy of their 
evidentiary value is challenged by the 
learned Counsel for the Collector, on the 
ground that the circumstance of compulsion 
environs them. He, therefore, calls our 
attention to the documents relied upon by 
the Collector which, as I have shown above, 
on proper analysis, provide no guide what¬ 
soever. It may be noted here that no such 
circumstance of compulsion is alleged to 
have affected the transactions evidenced 
by Exts. B andB(l) which I have dealt with 
previously and shall come to deal w’itb them 
again later. It is also far from correct to 
say that Ext. li is subject to the criticism 
of compulsion. I am inclined to omit Ext. O 
from consideration for the reason that they 
were then proposing to take a small extent 
of land. The learned Counsel in support of 
his proposition relies upon the case in 
A. I. R. 1939 P. C.98'. It would be profitable 
to quote here certain passages from the 
aforesaid decision in which the word 
"market.value‘'oocurring in s. 23 (1) (i) has 
been interpreted. Their Lordships observed: 

“It is perhaps dc5irable in tbits CDnncxioo to 
say something about this expression ‘liic market 
price.’ There is not in general any market for 
land in the scDse in which one speaks of a market 
for shares or a market for sugar or any like com¬ 
modity. The value of any 6uch article at any par¬ 
ticulartime can readily be ascertained by the prices 
being obtained for similar articles in the market. 

In the case of land, its value in general can also 
be measured by a consideration of the prices 
that have been obtained in the past for land ol 
similar quality and in similar positions, and this 
is what must be meant in general by 'the market 
value’ in section 23. But somolimea it happens 
that the land to be valued possesses some unusual 
and it may be, unique features as regards its poai- 
lion for its potentialities. In such a ca*e the 
arbitrator in determining its value will have no 

1 ('39)26 A.I.R. 1939 P. C.98:I.I...it. (1939) Mad. 
bh : I. L. II. (1939) Kar. P. C. 167 : 66 I. A. 
104 : 181 I C. 230 (P.C.). Narayana Oajapati- 
raju V. Revenue Divisional Officer, Vizagapatam. 
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tnai'ket value to guide bim, and he will have to 
ascertain as best be may from the materials be¬ 
fore him, what a willing vendor might reasonably 
ospect to obtain from a willing purchaser, for the 
land in that particular position and with those 
particular pctentialities. For it has been established 
by numerous authorities that the land is not to 
he valued merely by reference to the use to which 
it is being put at the time at which its value has 
to be determined that time under the Indian Act 
being the date of the notification under S. 4 {IJ., 
but also by reference to the uses to which it is 
reasonably capable of being put in the future. No 
authority indeed is required for this proposition. 
It is a self-evident one. No one can suppose in the 
case of land which is certain, or even likely, to be 
used in the immediate or reasonably near future 
for building purposes but which at the valuation 
date is waste land or is being used for agricultural 
purposes, that the owner, however willing a vend¬ 
or, will be content to sell the land for its value as 
svaste or agricultural land as the case may be. It is 
plain that in ascertaining its value, the possibility 
of its being used for building purposes would have to 
be taken into account. It is equally plain however 
that the land must not be valued as though it bad 
already been built upon, a proposition that is 
embodied in section 24 (5), of the Act and is some¬ 
times expressed by saying that it is the possibilities 
of the land and not its realised possibilities that 
iiiust be taken into consideration" (at page 102 , 
col. 2). 

[23] While dealing with the practical side 
of what a willing vendor might reasonably 
expect to obtain from a willing purchaser 
for the land in that particular position and 
with those particular potentialities, their 
Lordships said: 

“The disinclination of the vendor to part with 
bis land and the urgent necessity of the purchaser 
to buy must alike be disregarded. Neither must be 
considered as acting under compulsion. This 
is implied in the common saying that the 
value of the land is not to be estimated at its value 
to the purchaier. But this doss not mean that 
the fact that some particular purchaser might 
dc-^ire the laud more than others is to be dis¬ 
regarded. The wish of a particular purchaser, 
though not bis compulsion, may always be taken 
into consideration for what it is worth. But 
the question of what it may be worth, that is 
to say, to what extent it should affect the 
compensation to be awarded is one that will be 
dealt with later in this judgment. It may also be 
observed in passing that it is often said that it is 
the value of the land to the vender that has to be 
estimated. This however is hot in striotness 
accurate. The land, for instance, may have for 
the vendor a sentimental value far in excess of its 
‘market value’. But the compensation must not 
be increased by reason of any such consideration. 
The vendor is to be treated as a vendor willing 
to sell at ‘the market price', to nse the words 
of S. 23 of the Indian Act". 

[ 24 ] In laying down the principles for 
ascertaining the value of lands with reference 
to their potentialities or possibilities their 
Lordships said: 

[25] “In the case instanced above of land posses¬ 
sing the possibility of being used lor building 
purposes, the arbitrator (which expression in this 


judgment includes any person who has to deter¬ 
mine the value) would probably have before him 
evidence of the prices paid, in the neighbourhood, 
for land immediately required for such purp<»6d« 
He would then have to deduct from the value so 
ascertained such a sum as he would think proper 
by reason of the degree of possibility that the land 
might never be so required or might not be so 
required for a considerable time. In the case 
however of land possessing potentialitiea 
of such an unusual nature that the arbi¬ 
trator has not similar cases to guide him, the 
value of the land must be ascertained in soma 
other way. In such a case moreover there'will in 
all probability be only a very limited nvtmber of 
persons capable of turning the potentialities of tbs 
land to account". (P. 102 col. 2) 

[ 2 G] Their Lordships have in their judg- 
ment deprecated a standard to be derived 
by the method of an imaginary auction, 
(p. 103, col. 1 ) 

[27] With a view to dispel any doubt as 
to the method of ascertaining potentiality of 
any particular land and in clarifying the 
position as to how far it is a compulsion on 
the part of the intending purchaser on 
account of the vicinity, or other circum¬ 
stances of like nature of the land, in questiour 
to bis other property, in the interest of whick 
the acquisition is ne^ed, it will not be out 
of place to quote from the judgment what 
I should call an apt illustration given by 
their Lordships, in order to demonstrate 
bow the market value of the property 
to be acquired might be affected in parti¬ 
cular circumstances. In this connection 
their Lordships observed: 

[28] “There was a bouse of which the value to 
any one except certain trustees was no more 
than ^750. These trustees were the owners of a 
nurses’ home which adjoined the bouse, and they 
were desirous of extending their premises. They 
accordingly purchased the house for £1000, the 
owner thus receiving £250 for the potentiality hU 
house possessed by reason of its position adjoining 
the nurses’ home. It was held by the Coart of 
appeal that £1000 was the value of the house to 
a willing seller. ‘To say', said Lord Cozens- 
Hardy M. R. ‘that a small farm in the middle 
of a wealthy landowner's estate is to be valued 
withont reference to the fact that be will probably 
be willing to pay, a large price, but solely wit/t 
reference to ifs ordinary agricultural value, 
seems to me absurd.' Had the bouse in that case 
been acquired compulsorily by a railway company, 
or local authority under the provisions of the 
lands Clauses Cousolidation Act, 1845, before 
its purchase by the trustees, the bouse ought, in 
their Lordships’ opinion, and for the reasons 
already given, to have been valned at £1000 and 
not merely at £750." 

[29] Applying the principles laid dowB| 
by the Judicial Committee as aforesaid, the 
position, in this case reduces itself to 
this, namely, that you cannot value the 
land with reference to its present use, 
or, in other words, with reference to the 
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income that is at present derivable 
from it by tiie owner thereof; that in 
assessing the market value you have to 
take into consideration the potentiality of 
the land derived from its proximity to the 
quarries of the Company; in considering 
this potentiality you have to keep in view 
that there are not many other persons than 
this Company who can realise its possi¬ 
bilities; that you cannot at the same time 
disregard the fact that the Company 
might desire to purchase the land more 
than others, that is, Company's desire to 
purchase though not under compulsion 
may always be taken into consideration 
for what it is worth. 

[30] Bearing this in view, I do not think 
that the evidence afforded by Exts. F series 
and C series is of any assistance in ascertain¬ 
ing the market price. But, on the other 
hand, Exls. ll, B and B (i) are of consider¬ 
able assistance in this matter, but while 
basing our conclusion on these latter 
documents, allowances should have to be 
made to the circumstances under which 
those transactions were entered into and to 
the position and character of the lands 

acquired under them. 

[ 31 ] Exhibits B and B (U are transactions 
of a very recent date,' being of the year 
)03C. Secondly, those transactions, it is not 
disputed, are transactions between willing 
parties, there being no element of conapulsion 
present. It bas, however, to be borne in mind 
that those are leases not only of the surface 
right but also of the mining rights in the 
land. The value of the mining rights is repre¬ 
sented by the minimum annual royalty fixed 
therein while the value of the surface right 
is represented by the annual rent reserved. 
With regard to Ex. ll. no compulsion is 
attributed by the manager of the Company 
in his letter Ex. 1 - A, but what he says is that 
the precedent that was adopted by the Com¬ 
pany in entering into this transaction was 
already there created under compieliing cir¬ 
cumstances by Martin k Co. But one fails 
to understand, if the Company did appre- 
ciate that the precedent created by Martin 
h Co. was a bad one. that they should have 
agreed voluntarily to enhance the value by 
Rs. 10 per bigba. In Ex. 11 which is a lease 
and not a deed of sale out and out, the 
premium per bigba is Its. 210 with reser¬ 
vation of an annual rent of 4 as. p)er acre 
which has been rightly assessed at ns. 33G 
per acre by Moti Singh, vide Exs. 1(b) 
and 1(c), while in leases Exs. B and B(l) 
tbe eurface right of the land is leased at an 


annual rent of Re. l per aero. The present is 
different from these transactions in the sense- 
that it is a sale out and out. The lands de- 
mised under those documents, though at 
some distance from the lands under acquisi¬ 
tion, are not dissimilar and the lands 
stated in Exts. B and B(l)are in mabal 
Rehal which is just to the north of the 
lands in question. Possibility or potenUality 
is the same in the case of Ex. ii as in the 
case under consideration, because they are 
very near the extended quarry operations 
of the Company, and, therefore, at the date 
of declaration, they stood a fair chance of 
being acquired by the Company, for their 
very useful purposes connected with their 
manufacture of lime or cement. In these 
circumstances, I should say that I am rein- 
forced in ray view of fixing the market value 
at the rate of Rs. HO per acre as was roughly 
deducible from Exts. F and F(l) dealt 
with above. This is nearly one-third of the 
price paid under Ex. ll by the Company at a 
near about date. Exhibits F (2) and !■ (3) 
seem to be, in contrast with Exs. F and 
F(i), but they are documents brought into 
existence by the Company through one 
of their agents Fakir Muhammad Khan 
at a time when the Company’s need for 
acquisition was very imminent. These 
documents have been attacked on this 
ground by the respondents and tbo validity 
of this attack has also found favour 
with the learned Court below. I have no 
hesitation in ruling out these two documents 
as of no evidentiary value for the purpos«i 
in band. 

[32] In my judgment, therefore, the valua- 
tion, as herein proposed by [me, namely, 
us. no per acre plus a statutory compensa¬ 
tion of 15 per cent is, if it is an error at all, 
on the side of leniency towards the purchaser. 
Had the proposed acquisition been placed 
on a slightly different context with regard 
to the position of the lands it should not 
have been unreasonable to value at tbo 
rate of more than Us. 210 per bigba. But 
as the lands sold at that rate are at a dis¬ 
tance of six miles from the lands in question, 
it will be unreasonable to bodily accept it. 
I would therefore modify the decree of tin.- 
learned District Judge to the extent indi¬ 
cated above. 

[33] I have forgotten to mention that 
reliance was also placed on l'>x. 23 by tbo 
appellant in support of this contention that 
the terms of bis document work out the 
value to be Rs. 72 per aero, but it bas been 
rightly pointed out by the resi^ondents that 
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this is a lease for 15 years only and is in 
respecfc of lands passing along ahars (sic) for 
constructing a road. Therefore, it is not 
relevant. 

[ 34 ] I shall now proceed to deal with the 
Appeal No. 46. This appeal relates to the 
apportionment of compensation between the 
zamindar Nagendranath Sabi, appellant 
on one side, and the respondent mokarrari- 
dars on the other. The position maintained 
by the latter is that under kabuliats Exs. 
2i and 1-3, they being permanent mukar. 
raridars of the lands in question subject to 
the proprietor’s right to levy some fees for 
bamboos and timbers exported for the 
purpose of trade, they are entitled to the 
whole of the compensation money. The 
appellant’s case is that the leases were agri¬ 
cultural leases, in respect of arable lands 
of the villages, subject to baskati rights 
excepted from the demise, and reserved for 
the benefit of the proprietor, and that the 
disputed lands being on the slopes of Rohtas 
hills, they were not demised at ail and hence 
the mokarraridars have no right to the com. 
pensatioD. 

[S5j The lease (Ex. 24) is in respect of 
inauzas Nimbat and Deodand Asli and Ex. 
1-3 is in respect of half of mauza Jaintipur. 
Exhibit 24 is in the following terms: 

[36] “We baye taken perpetual istimrari maqar- 
raci descendible to children generation after 
generation both in the male and famale lines of 
the said entire mauza appertaining to taluqa 
Khandaul pargana Haveli Robtas dietrict Sbaba* 

bad together with ail babub (grains) at an annual 
jama of Ks. 307/8/- in kaldac sikka coins con¬ 
solidated from all sources, save and except timber 
bamboos and banket with effect from 1286 Faalt 
on the same being granted by the Maharaja 
8 aheb-Maharaj’a Damar Nath Sabi, owner, pro* 
prietoc and muqarraiidar of taluqa Kbandanl, 
pargana Relanjar and filed the qabuliat before the 
hazur of our free will and accord (undertaking) 
to deposit (tbe rent) instalment after instal* 
merit crop after crop in accordance with the 
details given below into the treasnry of tbe Sarkar 
and we shall not put forward any plea and objec¬ 
tion. We have therefore put into writing these 
few words by way of a qabnliat so that 
they may be of our use when required. 

Bs. 307/8/- 
Kharif (Autumn). Bs. 206/-/- 
Babbi (Spring) . . . Rs. 102/8/- 

[37] Exhibit 1-3 is in the following terms: 

[38] “Babuliyat executed by Mahantb Injor 
Singh, Baghubir Singh and Bbairo Dayal. We 
have executed an istamrari mukarrari kabuliyat 
descendible to cbildreu in both male and female 
lines generation after generation in respect of 
mauza Jaintipurnisf and tbe entire village Chan- 
seani in talluq Khandaul Kila, etc., otherwise known 
as Cclanja, Sarkar Bohitas, district Shababad, per- 
gana Haveli (at a jama of) Bs. 18/1?/- (Rupees 
eighteen and annas twelve in the Imperial sikka 


coins in favour of Sri Uabaraj Damar Nath 
Sahi, malik mukarraridar, of our own accord 
and sweet will. We shall cultivate the same 
peacefully and appropriate the produce thereof 
and pay the rent according to the terms of the 
mokarrari year after year, crop after crop, instal¬ 
ment after instalment without any plea on the 
ground of calamity and without objection into the 
treasury of the Sarkar, with the exception of 
bamboos and timber (for) trade, which will concern 


tbe Sarkar. 

Jama in sikka coins, .... Bs. 18/ 12/- 

Autumn. Bs. 12/ 8/- 

Spring .... . 6/4/. 


Date lllh Agahan 1241 FasU”. 

[39] In view of the contentions of 
the parties the following questions arise 
for consideration, (l) whether the villages 
demised included the hills and the bill 
slopes and (2) whether what is excepted 
from tbe subject of demise are rights to 
bamboos, timber and banker in Ex. 24 and 
bamboos and timber in Ex. l-S or the 
entirety of what is known as baskati mabals 
rights. 

[40] Along with Ex. 24 was executed 
by tbe mokarraridar lessees an agreement 
on tbe same date, which is to the effect 
that the mokarraridars shall have no 
concern with the ground rent and parjota 
(quit rent in ground rent of houses) of 
any of the tenants of the proprietor who 
are at present settled in the villages or who 
may come from another village and settle 
in tbe villages and that the said ground 
rent or quit rent will be collected by tbe 
Baja. In respect of tbe other half of village 
Jaintipur another lease was granted by- 
tbe proprietor (Ex. 25, dated 19 5-1937) 
which is to the effect that the lessees 
will have permanent heritable mokarrari 
istimrari right in tbe village which they 
should cultivate and appropriate tbe proceeds 
thereof and pay rent year after year, 
harvest after harvest, instalment after 
instalment, to tbe lessor. Bamboos and 
timber shall be excepted and be held by 
the Sarkar (proprietor). The rent reserved 
was Eharif harvest- Bs. 11 , Babi harvest 
Bs. 6, total Rs. 17. 

[41] Learned Counsel who appears for 
the appellant-proprietor contends that the 
leases are only agricultural leases and tbe 
villages as mentioned therein where not 
tbe same as the present survey vUlages and 
the exception clause was but an infelicitone 
way of describing the baskati rights in 
their entirety. 

[42] It is to be borne in mind that the 
earliest survey that was made in the area 
was the revenue survey in the years 1844-46, 
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^hioh was probably followed by the thakbast 
aorvey. The latest survey was the cadastral 
survey followed by the preparation of the 
record-of-rights between the years 1912 to 
1916. It is. therefore, obvious that the term 
‘'mauzas” or " villages *’ in the mokarrari 
leases has to be interpreted in the light of con- 
temporaneous usage relating to land tenures 
of the tract of country to which they ap. 
pertain, and similarly the exception clauses 
will have to be interpreted in the light of 
contemporaneous usage and subsequent con¬ 
duct of the parties in relation to their deal- 
ingg with the respective rights either derived 
from or reserved by the said grants. 

[idlBefore proceeding to examine the docu. 
ments and review the history in so far as 
they have a bearing upon this single out¬ 
standing question of construction that have 
been invoked by the respective parties in sup¬ 
port of their respective contentions (sic). 

[44] Dr. Katju appearing for the respon. 
dents urged very strenuously that the words 
of the grant are clear, certain and unambi¬ 
guous. and therefore they would be inter- 
preted in their plain ordinary grammatical 
meaning and consideration of any extra, 
neous matter or evidence would be comple¬ 
tely irrelevant. No doubt, this rule of con- 
•struction is a correct rule. It has, therefore, 
to be examined whether the expressions in 
the documents are clear and unambiguous. 

[46] The leases in question do not mention 
the area nor the boundary of the lands 
leased, but they are expressed in terms of the 
village names, If villages had by then been 
defined by survey and settlement papers, or 
if any other public paper of the time were 
available with the help of which the villages 
would be defined both in respect of areas and 
boundaries, there would in fact bo no am- 
biguity, and the question would not admit of 
solution by the help of extrinsic evidence. 
But as I have said, already, there is no such 
paper available. The respondents have not 
been able to adduce any contemporaneous 
evidence either oral or documentary in sup- 
port of their contention. 

(46]Tbe same is the case with regard to the 
exception clauses. Exception is expressed in 
terms of bamboos and timbers. In my judg¬ 
ment, the exception should mean at least some 
thing more than mere bamboos and timbers. 
If the grant was in respect of some moveables, 
ibe exception clause expressed in the afore, 
said terms would be quite plain in its meaning 
iaut in the case of a demise of immovable 
property, to except some movable such as 
Samboo and timber from the demise would 


be meaningless, unless it is taken to mean 
some sort of right in the subject of demise 
relating to bamboo and timber. In my judg- 
ment, therefore, both the general expressions 
of the demise and the exception clauses 
contained in the leases in question are far 
from being clear, certain and unambiguous. 
In the circumstances indicated above extrin¬ 
sic evidence is relevant and should be bad 
recourse to, for the purpose of constructing 
these deeds. 

[47} Mr. P. R. Das appearing for the 
appellant refers to, for the meaning of 
“Mauza”, Wilson’s Glossary, p. 531, where 
it is said to mean one or more clusters of 
habitations, and all the lands belonging to 
their proprietary inhabitants, and relied 
upon Norton on Deeds, pp. 154 and 157 and 
the cases in (1849) 3 Ex. 413! 154 E. R. 9o5^ 
at p. 910, (1867) 20 Q. B. D. 203^ at P. 275, 

(1859) 7 H L C 650 at p. 034; H E. R. 259* at 
pp. 262 and 263. 

[48] Norton at p. 154 says : 

[49] "Evidence U admissible as to tbc interpr..- 
tatiou placed upon ancieot documeuts by persous 
who lived at, or at a lime not remote from, the 
time of the execution of tbc document". 

[so] This is known as contemporaneous 
interpretation or interpretation by contem¬ 
poraneous usage. In this view of the matter 
either documentary or oral evidence of 
contemporaneous usage throwing liglit upon 
the subject of tlie grant and its ambit will be 
admissible. 

Csi] In (1849) 3 Es. 413" the question arose 
whether an ancient grant of a manor of 
Gower included the sea shore between high 
and low water mark. The trial Judge told 
the jury: 

[52] ‘‘you cannot define the seigniory ot 
Gower, merely from those words. Y'ou cannot say 
that the spot wbicb ibe plaintiff claims is bis, as 
being part of the seigniory of Gower, merely 
from those words. But if by usage, which is of so 
iong-stundiog, that we may presuDic it to be 
cootemiMraneous with the grant itself, the sea 
shore in question has always been considered to 
be part of the seiguiory of Gower, then you will 
take tbo grant and u.-age together, or, in the 
language of tbe learned Judge 'looking at all the 
evidence in. tbc case', not tbe documentary 
evidence alone (wbicb he expre.-sly tells the jury 
does not necessarily carry tbe right of the 
Crown), but looking at tbe grant, coupled with 
tbe usage, you are to form your own opinion". 

[53] Pollock, C. B. said : 

2. (1349) 3 Er.413: 15 4 K.R. 905, Duke of Beaut 

fort V. Mayor of Swan&ea. 

3. (1887) 20 Q.B.D. 263 : 67 I,. J. Q. D. 139 : .58 

L.T. 392, Duke of Devonshire v, I'altioson. 

4 . (1859) 7 H. L. C. 650 : 11 E. B. 2.39, Right 

Hon. Lord Waterpark v. Joshua R. FennelL 
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[54} “I think that direction is perfectly correct 
and that, so far as it relates to this matter, the 
rule must be discharged”. 

[ 55 ] Barron Park agreeing with Pollock, 
C. B. said : 

[56] ‘‘Unquestionably, if evidence may be 
given to show what was the boundary of the 
manor upon the sea side, the evidence here 
shows that, in point of fact, the manor in 
the hands of the Crown, and, possibly, in the 
lands of a subject before was actually bounded 
bj the then line of demarcation, namely, the low 
water mark. All modern usage to that effect is 
(videnced to show what was the meaning of the 
grant. I have no doubt that all ancient documents, 
where a questionarises as to what passed by a par¬ 
ticular grant, can be explained by modern usage." 

[ 57 ] In (^1867) 20 Q. B. 1). 263^ the ques¬ 
tion arose whether the fishery fronting a 
particular manor formed a parcel thereof. 
The Court said : 

[58] "We do not know whether the fishery 
was at that date in the hands of the Duke or of 
a tenant; . . . but we know that for many years 
previous it had been let as a fishery, and we feel 
bound to presume that the modern user, which 
Las been proved with regard to the fishery, 
exi.sted in 1767, that the iishery was then as now 
known and treated as a tenement distinct from 
the closes adjoining the river: and the fact that 
the corporation had never, for more than a 
century after the grant of 1767, set up any title 
to h-sb under this deed, or exercised any such 
right, is a strong confirmation of our conclusion. 
‘All ancient documents’, as was rightly said by 
Lord Wensleydale in (1849) 3 Exch. 413,‘where 
a question arise.s as to what passed by a parti¬ 
cular grant can be explained by modern usage’." 

[ 59 ] In (1859) 11 E. B. 259* their Lord- 
ebips said : 

[60j ‘‘The construction of a deed is always 
for the Court; but, in order to apply its provi¬ 
rions, evidence is in every case admissible of all 
material facts existing at the time of the exe. 
cutioD of the deed, so as to place 'the Court 
in the situation of the grantor. In deeds, as 
well as wills, the state of the subject at the time 
of execution may always be inquired into; and 
as with respect to ancient deeds the state of the 
subject at their dste can seldom, if ever, be 
proved by direct evidence, modern usage and 
enjoyment for a number of years is evidence 
to raise a presumption that the same course was 
adopted from an earlier period, and so to prove 
contemporaneous usage and enjoyment at the 
date of the deed. These deeds are to be con¬ 
strued by evidence of the manner in which the 
subject has been poKCSsed or used". 

[ 61 ] (1849) 3 Ex. 413^ is relied upon. Then it 
is said : 

[62] “Lord Hardwicke ^vith reference to tbecoo- 
rtroction of ancient grants and deed.^, says there is 
no better way of construing them than by usage and 
contemporanea expositio is the bestway to go by*** 

[63] Lord St. Leonards says: 

[64] “One of the most settled rules of law is 
that you may resort to contemporaneous usage 
for the meaning of a deed. 'Tell me what you 
have done under such a deed and I will tell 

.you what the deed means' ", 


[65] (His Lordship, then, observing that 
there w’as no oral evidence of contempora¬ 
neous usage discussed documentary evidence 
regarding such usage and came to the 
conclusion as follows.) In my judgment, the 
contemporaneous usage indicate exclusion of 
the Hill slopes from the “Jlouzas” mention- 
ed in the leases. 

[G6] Let us then address ourselves to the 
documents evidencing modern usage and 
showing how the parties acted under the 
deed (per Lord St. Leonards: “Tell me what 
you have done under such a deed and I will 
tell you what the deed means”). 

[67] (His Lordship then discussed docu¬ 
mentary evidence bearing upon modern usage 
from which contemporaneous usage could be. 
presumed and concluded.) 

[68] Mr. P. B. Las relying upon this group, 
of exhibits of indenture argues, I think rightly 
that they prove that it is the Raja alone who 
was exercising acts of possession over the 
bill slopes from near the cliff down to its 
bottom, without any let or hindrance from 
the mokarraridars. 

[69] It is argued in the alternative, that 
these will make out a case of title by adverse 
possession as against the mokarraridars, in 
case it is held that the bill slopes were inclu¬ 
ded within the aforesaid grants in their favour. 
To this Dr. Katju representing Bhagwati 
Prasad Narain Sabi gives two replies: ( 1 ) that 
these documents only prove.either possession 
of Baskati rights by the Baja on the hill 
slopes or (2) possession of mineral rights 
which include collecting lime-stone either 
from the surface or from beneath the surface. 
In bis view therefore title to the surface of 
these lands which only is the subject-matter 
of the land acquisition proceedings is not in 
the least affected. Dr. Katju further argues 
that mere proof of grant of leases does not 
amount to proof of actual possession. Mr. P. 
R. Das in reply to this last argument of Dr. 
Katju invites our attention to a aeries of 
documents consisting of entries in tho 
general ledger of the estate of Sonepura,. 
entries in cash books of the lessees above- 
named and receipts by the Sonepura estate on 
various dues relating to this bill. (His Lordship 
then, after discussing this set of documentary 
evidence came to the conclusion that they did 
not afford any proof of exercise of acts of 
possession by the mokarraridars over the slope 
of the bills.) 

[70] The position, therefore may be su^ 
marised like this. The hill slopes 
purpose of Baskati rights have admittedly 
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been in possession of the proprietor of Mahal 
Khandaul since the year 1813 or at least since 
1847 up to date. In course of exercise of 
Baskati rights, quarries of lime-stones have 
been made, kilns have been constructed, 
buildings, roads, \7ells etc. have also been built 
for purposes incidental to the manufacture of 
lime and extraction of lime-stones. These 
operations whenever they have involved 
exercise of surface rights and interfer- 
ence with the grounds, they have been 
done without any reference to or without any 
let or hindrance by the mokarraridars. At 
least from the year 1920, if not earlier, the 
proprietor of the Sonepura Estate has been 
realising ground rent for the lands on the 
bill slopes whenever they have been -taken 
possession of by his lessees in addition to the 
royalties for lime-stones and royalties for 
forest produce. The Portland Cement Co., 
after getting assignment of the lease granted 
in favour of Karuna Ranjan Dutt and Jugal 
Chandra Dutt have constructed various 
buildings, roads, car roads, ropeways and 
other kinds of structures by virtue of those 
leases and have had never to pay anything 
to the mokarraridars. This conduct on the part 
of the mokarraridars is only consistent with 
their having no sort of right whatsoever over 
the hill slope areas. 

[71] This view is sufficiently re-inforced 
by the fact that in course of the last cadastral 
survey when there was a dispute between the 
Government as owner of the plateau villages 
and the Raja of Sonepura as owner of 
Mahal Khandaul with regard to whether 
these bill slopes will be included within the 
boundary of Government plateau or within 
the zamindari villages of Mahal Khandaul, 
the mokarraridars not only stood aside but 
made definite admissions that they bad no 
claim to them and they filed petitions Kxts. 
1.22 dated lOth February 1912 and 1-43 dated 
about the same time (date not given in the 
document) before the .Assistant Superinten¬ 
dent of Surveys agreeing that the revenue 
survey boundary may be relayed between 
villages, Nimhat, Jaintipur and Deodandon 
one Bide and Rohtas (Government village) 
on the other. At this point I may call 
attention to a very clear admission on the 
part of Onkamath Dubey in this respecl-vide 
Ext. E, dated 9.6.36. This is a plaint filed 
by Onkamath Dube against Sons Valley 
Portland Cement Co., and others for specific 
performance of a contract of sale of the 
lands described therein and basing bis cause 
of aotion on Ex. O. In para. S of the plaint 
be eaye that during the revisfonal cadastral 


survey, dispute arose regarding the northern 
boundary of Jaintipur with village Shekhpura 
which is on the mountain and constitutes 
the ICias Mahal Estate of the Government 
between the Raja of Sonepura and the 
Government with the result that in the 
revenue survey map which was finally 
published, the hill slope was not shown in 
village Jaintipur. Then he says that ulti¬ 
mately by the judgment of the Commissio. 
net dated 26tb February 1916, it was held 
that the entire slope of the mountain lay 
within the ambit of village Jaintipur. Accor¬ 
dingly the said slopes had been shown by 
letters A. B. C. D. E, P. G, H, I, J and K 
in the sketch map attached to the plaint. 
This, in my view, is a clear admission 
that the disputed lands or at any rate the 
bill slopes lay in the revenue survey with, 
in the boundary of the Government 
village, and was never till the cadastral 
survey boundary considered by the 
mokarraridars to be a part of their 
morkarrari villages. 

[72] From the above, it is perfectly clear 
to me that in the years of the leases 102 a to 
1833 the term “mauzas*' occurring therein 
Tvas never conceived either by the grantor 
or by the grantee to include the hill slopes. 
To put another construction would be some¬ 
what abnormal. There is no doubt that 
since at least 1347 the proprietor was grant¬ 
ing leases of parts of the hill slopes for the 
purpose of manufacture of lime. I have 
shown that in the judgment of the High 
Court of Bengal in I 866 it was either 
assumed, or decided that between the 
Khandaul plain villages and the Rohtas 
plateau there intervened a property of the 
proprietor. All these converge to the only 
conclusion that this part was never inclu¬ 
ded within the ambit of demise under tbu 
leases in question. In this view of the 
matter, the question of title by adverse 
possession does not arise. In case I was to 
decide it, 1 would be inclined to bold in 
favour of the appellant in view of the princi¬ 
ples enunciated in 01 I. .A. 76^ and (1837) E. B. 
781*. The possession of the appellant has 
been exclusive, open and continuous and 
though it does not cover every moment and 
every inch of the lands, it is quite sufficient 
to make out a case of adverse possession 
from the nature of the property and from 

5. (’34) 21 A.I.B. 1934 P. C. 23 : Cl Cal. 262 : 61 
I..\. 78 : 147 I.C. 545 (P.C.), Secretary of State v. 
Debendra L&l Ehan. 

6. (1837) 6 L. J. Ex. 107 : 150 E. R. 781, Jonea 
V. Williams. 
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its common character. But I don’t, decide it. 

[73] The learned Counsel for the appellant 
has urged that according to the exception 
clause of the leases, the Banskati Mahal 
right was excluded from the grant and the 
Banskati Mahal right being the only source 
of whatever revenue is derivable from these 
bill slopes, exclusion of that amounts to ex* 
elusion of the hill slopes. In support of this, 
his contention, he relies upon a decision of 
this Court in 19 Pat. 433.^ In my view, the 
principles laid down there are not applicable 
to the facts of this case because there one of 

the clauses in the grant provided that: 

^'all the estate, right, title, interest, claim, and 
demand whatsoever of the assignors into, of, or 
upon the said one^eightb or two-annas share** 

had been assigned and another clause pro* 

vided that the 

“assignees shall and may at all times here¬ 
after peaceably and quietly enjoy and receive the 
said share of the said salatnis.and royalties,hereby 
assigned or intended so to be without any let, stay, 
evictioo, interruption claim or demand whatsoever 
from or by the assignors or any person or persons 
lawfully claimiug through them etc.” 

In the present case, the exception clause is 
not couched in terms so wide as that, but 
for reasons recorded above, I have no 
hesitation in holding that the bill slopes 
were not included in the leases concerned 
as they were notconsidered within the ambit 
of villages at the foot of the hill. At least 
they never extended beyond the Revenue 
Survey boundary of the villages of Kbandaul, 

[74] In this view as to the interpretation 
of the leases in question, the reservation 
clauses such as except bamboo, timber and 
banker in Ext. 24 and except bamboo and 
timber for trade in Ext. 1-3 do not fall to 
be considered. Those exception clauses relate 
to the rights reser\,e^for the benefit of the 
proprietor in the plain areas down below 
the foot of the bill which form the subject- 
matter of the leases aforesaid. 

[75] The next question we have to consi* 
der is whether the lands under acquisition 
lie on the bill slopes or within the plain 
areas of the relevant villages. All the evidence 
oral and documentary, unmistakably in¬ 
dicates that they form part of the slopes 
of the hills.. To start with the reference 
to the Court under S. 18, Band Acquisition 
Act, describes the condition and the capacity 
of the lands in terms cf “hill tract and 
unfit for cultivation.” In the proceedings 
under s. 11 of the Act the lands are descri- 
bed as "was te lands, jungle, pabar (hill) unfi t 

7. (’40) 27 A.I.R. 1940 Pat. 516: 19 Pat. 433 r 192 
1. C. 17, Jyoti Prasad Siugh v. Samuel Henry 
SeddoD. 


k. LB. 

for cultivation purposes.” The kanungo, 
Syed Mohammad Mazoor Rizvi, witness No. 
1 for the Collector, a disinterested witness, 
swears "the area under acquisition is on 
slope of a bill. It is not correct that there 
is no slope of bill in the villages under acqui- 
sition,” and says in another passage, "the 
lauds under acquisition is rocky and unfit 
for cultivation.” Witness no. 2 for the Col¬ 
lector, another kanungo, swears t 

[76] “1 made local inspection of the area under ac¬ 
quisition. The area under acquisition’is waste land 
and uDCulturable. I did not find any crops on the 
lands”. 

Witness No. 1 for the applicant, Bhagwati 
Prasad Narain Singh, admits that the land 
in dispute is partly a hill slope. Ext.N, note 
of kanungo regarding acquisition of land 
dated 26th May 1938, states, 

“The land under acquisition is recorded In 
the kbatian as ‘jungle pabar’. Zt is rocky all over in 
quality and not fit for cultivation and even unfit 
for production of good bamboos and timber”. 

[ 77 ] In the kbatian the lands are described 
as jungle and hills. 

[78] In my opinion, therefore, the disputed 
lands are the slopes of the hill and the mo- 
karraridars respondents have no sort of in¬ 
terest in them. I am in accord with the view 
of the land acquisition Collector that the 
whole of the compensation money should go 
to the appellant.zamindar. 

[79] Mr. Hubback’s Settlement Report 
makes it clear that in the cadastral survey 
the revenue survey line was not exactly 
followed. For this reason as well as for the 
reason that the cadastral survey boundary 
w'as set aside by the Commissioner, tbe 
cadastral survey boundary line can bear 
no presumptive value, The same Settlement 
Report also expresses doubt as to the 
correctness of the revenue survey boundary 
which too was found to be incorrect by the 
aforesaid judgment of the Commissioner. 
Tbe revenue survey and the cadastral survey 
map, therefore, are not reliable in this 

connection. 

[80] In this view of the matter the 
question of apportionment of compensation 
between the appellant and the respondents 
does not arise. 

[81] Before closing I shall have to notice 
the contention raised by the appellant that 
the claims of Onkarnath and Bishwanath 
Dubeys were barred as, under section 18 of 
the Land Acquisition Act,they did not 

for reference within tbe period of six wee 
from the date of the award. The 
nob disputed by tbe learned Coii^ fo' 
Dubeys. But be contends that the District 


1946 Kabu Singh v. 

Judge bad no juriedlction to entertain this 
plea, the Collector having decided to make the 
reference. Reliance is placed upon sections 
20 and 21 and it is urged that the Court shall 
have the power only to investigate the 
matter referred, and not the question if the 
Collector bad acted rightly or wrongly in 
making the reference. In support of this 
contention Mr. X). N. Varma refers to the 
case in 52 All. 96®, which lays down that the 
Court to which reference is made under S. 

18 of the Act has no jurisdiction to go behind 
the reference in order to scrutinise its regu¬ 
larity. This case is a direct authority on 
the point and supports Mr. Varma's con¬ 
tention fully. He also relies upon the case 
in A. I. R. 1943 Mad. 327®. In this 
case it is held that the Collector's order is 
final both when he makes a reference, and 
when he refuses to make a reference. 
The Land Acquisition Court cannot sit in 
appeal against his order. Mr. P.R. Das for 
the appellant urges that the Collector’s 
jurisdiction to make a reference is derived 
from the Statute—in this case, s. 18, Land 
Acquisition Act, and it is a universal princi pie 
that ho must comply with the specified terms 
on which the jurisdiction is given. One of the 
terms in S. 18 is set forth in the proviso in 
the following terms: 

[82] "Provided that every such application 
be made (a) it an; person makin^^ it was pro* 
Rent or repreneoted belore the Collector at the time 
when be made his award, within six weeks from 
the (late of the Collector’s award’\ 

It is tjofc disputed that Dubeys* 
application for reference falls under (a) of 
the proviso, and that it is’ beyond time. 
He, therefore, contends that the Collector 
in making the reference in disregard of this 
mandatory provision of law, has acted with¬ 
out jurisdiction, and the claim of Dubeys 
should not have been entertained by the 
Court. He relies upon the case in A. l. R. 
1944 Bom. 200'® in which Beaumont, ( . J. 
(Rajadbyaksha, J. agreeing) disagreeing with 
the Allahabad view held that "it is the duty 
of the Court to see that the statutory con¬ 
ditions have been complied with”. There 
is thus conflict of authority on the i>oint, 
and the question is one fraught withdiflicul- 
ties. That point, however, does not need a 
decision, In view of the circumstance of the 
present case. In this case, two applications, 

8 . (’29) 16 A.l.lt. 1929 All. 709 : 52 All. 90 : 121 
1.0. »29. Secrelary ol State v. Bhagwan Prasad. 

9. ('43) :t0 A. I. R. 1913 Mad. 327 ; 210 l.C. 317, 
VeDkateswaranwami v. Sub-Collector, Bezwada. 

10. (’44) 31 A. I. It. 1944 Boiu. 200 ; I. h I!. 
(1944) Bom. 90 ; 215 l.C. 101. Mabadeo KrL-hnn 
Parker r. Mamlaldar of .\li Beg. 
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namely, by (l) Raja of Sonepura and ( 2 ) 
Bhagwati Prasad Narain Singh were filed 
before the Collector under section 18 invok- 
ing a reference, and they necessitated a 
reference to the (!Jourfc. The Court having 
seisin of the reference is empowered under 
S. 20 of the Act to direct appearance before 
him not only of the (a) applicant (that is, 
applicant for reference) but also (b) all per- 
sous interested in the objection except such 
(if any) of those as have consented without 
protest to receive payment of the compensa. 
tion awarded. The term "interested” in (b) 
is wide enough to include both, the persons 
interested in supporting, or opposing the 
applicant, that means, clause (b) must have 
reference to parties having conflicting claims 
to the compensation either whole or part, as 
against the applicant and otherwise. Collector 
is thought of in clause (e) of the section in 
certain specified cases. The Court, therefore, 
bad power, irresijective of any reference in 
that behalf, to investigate the claims of On- 
karnath Dubeyand Dishwauath Dubey. Their 
claims or, in other words, the valuation of 
their interest could not be lost sight of or 
left undetermined in valuing the interest 
of the proprietor of the co-sharer mukarrari- 
dars. In complying with S. 21 of the Act 
the Court had to consider the claims of the 
aforesaid Dubeys. The point raised is, there- 
fore, decided in favour of the respondent. 
The Collector in P. A. no. 44 was not en- 
titled to raise the question, he himself 
having made the reference. The i)oiDt also 
was not seriously pressed on his behalf. 

[64l In the result the appeals succeed 
to the extent indicated above, and the judg. 
ment of the learned District Judge stands 
modified accordingly. 

[85] In conclusion Aj)i'eal no. 41 is 
allowed with costs to bo paid by the priu. 
cipal resiKindent^ nos. 1, 2 and 3 (mokarrari- 
dara) and .\ppeal no. 40 is allowed in part. 
Under the circumstances, each party will 
i'Car its own costs. 

Meredith, J— I agree. 

Appeal So. 44 allowed. 
G.B./d.h. Appeal So.4G partly allowed. 


A. 1. B. (33) 1946 Patna 439 [C. N. 104} 
MERr.DITn AND Ray JJ. 

Karu Sinyh ‘ind oilier^—Plaintiffs — 
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Bengal Land Revenue Sales Act (Xlof 18S9), 
Ss. 2, 3 — Terms ‘due’, ‘Kisht’, ‘instalment’ 
in Collector’s revenue accounts have no re- 
ierence to original Kishtbandi—‘Kisht day’ 
means latest day for payment of arrears fixed 
under S. 3—Sale for arrears after ‘Kisht day* 
—Validity—Incorrectness in Collector’s ac¬ 
counts—Proof of—Onus. 

The words ‘due’, ‘Kisht’ and ‘instalment’ in 
Collector’s revenue accounts have no reference to 
original Kishtabandi. The word‘due’ means due 
as arrears within S. 2 and the word ‘Eisbt* or 
instalment means an instalment fixed for payment 
of what has already become an ‘arrear’ in the 
statutory sense. For facility and convenience of 
accounting these instalments are either one, two 
or four in a year according as the annual revenue 
payable is less than Bs. 10 or less than Be. 50. 
Accordingly, (he year stands divided into two or 
four parts and the ’Kisht day’ or the latest day 
for payment of arrear is the day with which the 
above division of the year expires. When any 
instalment of arrear remains unpaid on the said 
last day, the Collector in his accounts shows the 
estate in arrear not in the sense that the unpaid 
amount becomes an arrear on and from the day 
following the latest day, but because the grace 
period allowed under S. 3 for payment of what 
bad become arrears had expired. Sale, therefore, 
for arrears after the latest day is within the 
jurisdiction of the Collector and the onus is on the 
plaintiS, seeking to set aside the sale, to prove 
that there was no arrear or that the Collector’s 
account is wrong; Case law referred. 

[P 464 C I; P 466 C 1] 

P. It. Das, D. N. Dai and K. K. Si»7ta.— 

for Appellants. 

Sarju Prasad and Guneshtcar Prasad — 

for Respondents. 

Ray, J. — This appeal arises out of a suit 
instituted by the plaintifts-appellants for 
baying it declared that the sale of village 
Andauli bearing tauzl No. 6074 on the 
Kevenue Roll of the Collector of Monghyr, 
at an auction held on the 3rd June 1940, for 
arrears of revenue of March kisht of the 
year, the last date of payment for the kisht 
being 28th March of that year, was null and 
void. The defendant 1 st party, who is the 
main contesting respondent here is the 
auction-purchaser. The defendants 2nd party 
are mortgagees of the 4 as. share of this 
tauzi, which is exclusive of the plaintiffs* 
interest of 12 as. in the estate. The defendants 
3rd party are the co.sharers, having 4 as. 
interest in the estate. The present appeal is 
confined to the interest of the plaintiffs 
only, namely, 12 as. of the tauzi. The 
defendants Srd party had brought another 
suit for the same relief against the very 
same sale in the same Court. Both the suits 
were dismissed, and it is only the plaintiffs 
of one suit who own 12 as. in the tauzi that 
have come up in appeal. 

[ 2 ] They challenged the sale, mainly on 
two grounds. The first ground was that the 


estate was not in arrear on or subsequent 
to 28th March 1940, and, therefore, it was 
sold contrary to the provisions of Act xi 
(ll) of 1859. It was, therefore, contended 
that it was ultra vires of the Collector to 
sell the estate. The second ground was that 
the auction.purchasers, namely, the defen¬ 
dants 1st party are mere farzidara of the 
co.sharers defendants and their mortgagees, 
namely, defendants 2nd and Srd parties, 
w’ho colluded to default in payment of 
revenue, then got all processes relating to 
the sale fraudulently suppressed in order 
to bring about the sale and purchase. Ko 
notices under ss. C and 7 of the Act were 
served, and thus there was irregularity in 
the sale. As a consequence property which 
is really worth Rs. 8,000 was sold for a 
sum of Rs. 225 only, 

[3] The suit was resisted by the defendant 
1 st party, the auction-purchaser, on both 
the counts. It was pleaded that the estate 
was in fact in arrear, the payment up to 
the 28tb of March, 1940, being short by 
BS. 8-4-0, and that there was no collusion 
or fraud practised in conduct of the sale, 
the notices referred to in the plaint were 
duly served, and the sale was held in 
accordance with law. 

[ 4 ] The learned Subordinate Judge 
negatived the plaintiffs' case on both these 
l)oints. He held that Rs. 4.8-0 was really 
due from the proprietors of the tauzi and 
that amount was an arrear within the 
meaning ot s. 2 of Act xi ( 11 ) of 1859, 
and 28th Mai;ph was the last date for 
payment, as fixed by the Hon’ble Board 
of Revenue, in accordance with the pro¬ 
visions of S. 3 of the Act, and, therefore, 
the sale was valid and binding upon the 
appellants. On the point of suppression 
of processes and consequent loss on account 
of the more valuable property having 
been sold for a paltry sum of Rs. 225, 
he held that the plaintiffs were not entitled 
to take up that plea in the Civil Court 
as they bad not specified this as a ground 
in their appeal before the Commissioner 
under s. 2 , Bengal Land Revenue Sales 
Act, 1668 . For this, he rightly enough 
relied upon the provisions of S. 33, Act XI 
( 11 ) of 1S59, which lays down: 

[5] “No sale for arrears of revenue or other 
demands realisable, in the same manner m 
arrears of revenne are realisable, made wtef 
the passing of this Act, shall be annulJM by a 
Court of Justice, except upon the ground of 
having been made contrary to the proviwo**? 
this Act, and then only on proof that the plamt^ 
has sustained substantial injnry by reason of tn 
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irregularity complained of : and no such sale 
-shaU be annulled upon such ground, unless 
such ground shall have been declared and 
speoiB^ in an appeal made to the Commissioner 
under S. 2, Bengal Land Bevenue Sales Act, 
1868.” 

[6] It is conceded that the ground was 
not specified as one of the grounds in 
their appeal to the Commissioner, and in 
this Court Mr. P, R. Das, who appeared 
for the appellants, did not debate the point. 

[7] This appeal is, therefore, confined to 
a determination of the single outstanding 
question whether the sale is null and 
void on account of the fact that estate was 
not in arcear at the time of sale. 

[8] Before I proceed further to con. 
fiider the merits of this argument, I wish to 
add a few words as to the ground that 
was taken in the appeal to the Commis. 
sioner bearing on this point. They said, 
as it appears from Ex. 5, that the 
learned Collector ought to have considered 
the fact that the estate was not in arrears 
on the day the sale was held, and tbe 
Collector in his reply to his ground said : 
“The estate was in arrears of revenue for 
Rs. 4-8.0 on tbe date of sale”. This ground 
was, as it was presented to the Commissioner 
at tbe time of argument, in form and sub¬ 
stance, that there was no arrear on account of 
the fact that Rs. 4-8 0 had been sent to 
tbe Collector by one of the co-sbarers, by 
money order, on ist April 1940, and the 
point was dealt with by the Commissioner 
in the following manner : 

[9] ”1 do not find that there has been any irregu¬ 
larity in this case such as would vitiate tbe sale. 
The last date of payment was 28-3-40. It may be 
true that petitioner sent tbe amount due from him 
as land revenue by money order on the 1st April 
1940. Tbe Collector was not bound to accept this 
without the additional payment of dues for cess. 
This is not tbe first time that this estate has been 
in default and appellants have in my opinion only 
themselves to blame for tbe sale”. 

ClO] In this Courb tbe argument that the 
estate was not in arrears so as to justify a 
sale has taken a completely different shape. 
It is in the form that though there are ll 
kiabts—according to the original kishtabandi 
falling due on all the months of the year, 
excepting Bhado, there are two dates, how¬ 
ever, namely, I2th January and 28th 
March on which all arrears have to be paid; 
that the Collector having purported to sell 
the estate for the arrears of March kisht of 
the year 1940 it should be preaumed that the 
arrears due to be paid on I9th January had 
been paid, and, therefore, what remained to 
be paid must be tbe dues of tbe kishts, accor¬ 
ding to the kishtabandi, falling due after I2tb, 
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January and before 28th March. The I2th, 
January corresponds to 17th of Pous 1347, and 
28th March, 1940, corresponds to 5th of Chait, 
1347. The argument is that it is the kishtbandi 
dues of the months of Pous, Magh, and 
Phagun, which only liad become an arrear, 
according to the provisions of S. 2 of the 
Revenue Sales Law', and was thus the only 
sum payable, as arrear, on 28th March 1940. 
This sum comes to Rs. 10-13-6, consisting of 
tw'O annas payable in the month of Pous, 
that is, RS. 5-6-9, one anna appertaining to 
tbe kishtof Magb, Rs. 2-11-4^ and one anna 
of Phagun, 113.2-11-4^. The appellants, there¬ 
fore, contend that this sum of rs. 10 - 13-6 
having been paid on 28th March, the estate 
cannot be said to be in arrears. Anything 
more than that was to be paid only by way 
of a private arrangement between the co- 
proprietors, and this sum, if not paid on 28th 
March, could be paid on tbe following I2th 
January, 1941, and till then no proceedings 
could be lawfully taken to sell tbe estate. 

[11] Tbe validity of this argument assumes 
that what was paid on I2th January was iu 
full satisfaction of all the arrears for which 
that day was fixed by the Board of Revenue 
under s. 3 to be tbe latest day for pay¬ 
ment, which, iu other words, amounts to 
saying that tbe dues that became arrears 
according to s. 2 of the Act after 28 th March, 
1939, till 12th January, 1940, had been paid. 
This, if correct, would mean that three-fourtbs 
of the revenue had been paid on I2th January. 
In substance the contention, therefore, is that 
tbe Collector was not entitled to sell the 
estate until after 12th January of 1941 which 
is the latest day for payment of the arrears 
subsequent to 28tb March, 1940. 

[ 12 ] It is complained that the Collector 
has failed to keep in view tbe distinctions 
between “kisht dues” according to kisht¬ 
bandi "arrear” defined in section 2 of the Act 
and between “kisht day” and "latest day" 
for payment fixed by the Board of Reve¬ 
nue for payment of arrears under s. 3. 
This argument sounds very attractive at 
first sight and has to be examined carefully. 
The facts relevant to the issue have to be 
clearly ascertained in order to find if they 
justify the assumption upon which the 
argument is founded. 

[13] The kishtbandi paper is Ex. 2 . 
and is of the year 1790-91. The annual 
revenue is stated to be rs. 325 in sikka 
coins. This is divided into two equal parts. 
The kishts are so arranged that half the 
revenue is made due within one or other 
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of the two groups of months. The kisht- 
bandi is admittedly according to the era 
of Fasli year, which begins with the 
month of Asin. In the Kishtbandi it is 
clearly shown that Asin, Kartik, Aghan, 
Pous, Magh and Phagun instalments 
together make up 8 annas of the revenue 
due. The Eisbts falling due in the months 
of Chaita, Baisakb, Jetb, Asadh and Sawan 
make up the other half. Though the 
estate has been partitioned, there has 
been no change in the kishtbandi. Applying 
the principles of 8. 2 , Act XI of 1859, all 
the instalments that fall due in the months 
beginning with Asin and ending with 
Phagun and making up half the annual 
revenue must have become, in all certainty, 
arrears by the first day of the month of 
Chait, which corresponds to 24th March 
and, therefore, 28th March, is fixed as the 
latest day for payment for these arrears, 
would be quite in accordance with S. 3 
of the Act. The other 8 annas kisbts 
commencing with the month of Cbait and 
ending with the month of Sawan become 
arrear undoubtedly on the first day of 
Bbado and necessarily the latest day for 
payment of all these arrears must come 
some time after the end of Sawan, and it 
is admitted that 12th January, w'hicb 
corresponds to the 17th Pous, 1347, is 
one of the dates so fixed under S. 3, and, 
therefore, it is quite easily conceivable 
that later half of arrears were made pay> 
able as arrear on that date. It is also 
l-^rmissible under the law to make 
three fourths of revenue to be cleared up 
“as arears” on the 12th January and 
one-fourth on 28th March. That would be 
completely in accord with S, 3. But it will 
appear from the plaintiffs’ own case, as 
stated in para. 3 of their plaint, that the 
arrears of annual revenue payable for the 
entire estate, that is Bs. 48-6 0, have 
always been paid in two equal instalments 
in January and March. The plaintiffs 
further submit that 12tb January is the 
latest date fixed for 'payment of revenue 
for January kisht, while 28th March for 
March kisht. They tried to make out 
that there were two other kishts, namely, 
June and September kishts, 7th June 
and 28th September, being respectively 
the latest dates for payment of those 
kishts, but that case has been abandoned 
and has never been pressed. The fact 
remains that the above are the only two 
latest dates for payment of all arrears 
of revenue fixed by the Board under 
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S- 3. It is noteworthy that this fact is not 
disputed. 

[ISA] It is also nob disputed, as already 
stated by me, that the distribution for the 
purpose of payment is half and half, that 
is to say, half the arrear is to be paid by 
12 tb January and the other half by 
26th March. These dates having been 
fixed under s. 3 of the Act for pay¬ 
ment of arrear, default in payment of 
which will entail the liability of the estate 
to sale, the Collector will have, in that 
event, jurisdiction to fix any date for the 
sale thereof without waiting for the follow¬ 
ing “latest day for payment" as is conten- 
ded here. This will also appear to be so 
from how the parties have been paying the 
arrears of revenue. The documents that 
will show this are Exhibits 7 to 7(r). Exhi¬ 
bits 7 (c), 7 (d), 7 (e) and 7 (q) are revenue 
chalans, showing payment of what is des¬ 
cribed in those documents as fixed collec¬ 
tion of kisht January 1940- All the payments 
made under these documents come up to 
a total amount of Es. 19-1-6 Exhibits 
7 , 7 (a), 7 (b) and 7 (r) are revenue chalans, 
showing the amounts paid under the head 
“fixed collection of kisht March 1940“ and 
they altogether come up to Es. 13-9 6. 
There is another Exhibit 7 (e), which is a 
money order of es. 2-13 0 on account of 
revenue sent to the Collector for this 
March kisht, 1940. The payments, therefore 
which have been received and credited by 
the Collector in his Revenue Accounts for 
March kisht come up to ES. 16-6-6. Ad- 
justing the aforesaid two sums and other 
small surplus amount standing to the cre¬ 
dit of the zamindars, the Collector’s ac- 
countshoyed an arrear of Es. 4-8-0 of March 
kisht. The conduct of the plaintiffs, in 
preferring an appeal to the Commissioner 
on the ground that the Collector should 
have accepted the sum of ES. 4-8, which 
would then have wiped all the arrears that 
bad to be paid by them on 28th March to¬ 
wards ^iIal•ch kisht, also corroborates the 
view that 28th March was the date fixed as 
the latest date for payment of half the 
arrear of revenue for the year. 

[ 14 ] Mr. B. N. Rai in reply contended 
that they had been making advance pay¬ 
ment by paying half the annual revenue, 
that is, E9. 21-11-0 on the 28th March, whija 
under the kishtbandi and according to the 
latest dates for payment fixed by the 
Board of Revenue they were only hable 
pay ES. 101 and odd. This is an argu¬ 
ment which was not advanced so far, ana 
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besides there are no materials on record 
to come to any finding in support of this 
contention. He further says that the state¬ 
ment in para. 3 of the plaint as to pay¬ 
ment in two equal instalments on the 12 th 
January and the 28th March refers to a 
private arrangement. Firstly, there is no 
proof of that. Secondly, conceding for the 
sake of argument that the equal distribu¬ 
tion of arrears of revenue is a matter of 
private arrangement as between the pro¬ 
prietors, the fact still remains that the I 2 th 
January and the 28th March are the latest 
dates for payment of all arrears of revenue 
for the year. If then, as I have shown 
above, the proprietors had only paid us. 
19-1-6 on the 12th, January, it necessarily 
followed that the balance of the annual re¬ 
venue of Ra. 43 and odd must be cleared 
up by the 28th March, and any default in 
payment either of the whole or a part there, 
of must lead to the consequence of the 
estate being sold for arrears. 

tl5] The learned Subordinate Judge 
has come to a very clear finding with 
•which I concur, in its entirety, that what 
was payable on the 28th March and 
what was not paid was an arrear. In 
their appeal to the Commissioner the 
plaintiffs had taken up a ground of bard, 
ship, and there the Cdlector had pointed 
out in reply to their grounds of appeal that 
the estate had two previous defaults on 
12th January 1939, and 28th March, 1939. 
This has not been challenged by refer¬ 
ence to any evidence in this Court, nor is 
it denied as a fact, Therefore, if they defaul¬ 
ted on 28th March, 193‘J, they defaulted 
in the sense in which the Collector main¬ 
tains his accounts, namely, that they failed 
to pay half the arrears of the annual 
revenue on 28tb March 1939. The Collector,, 
it must be presumed, must have started 
proceeding for bringing the estate to sale 
which must have been averted by satis¬ 
faction of the balance remaining in arrear. 
Therefore, it must be assumed that all 
arrears till 28th Marcb, 1939, bad been 
paid off. Then, it may be noticed, that this 
cuts Mr. B. N. Uai's argument that they 
had been paying in advance at the root, 
because from 28th March, 1939, to 28tb 
Match, 1940, is one year, and the revenue 
due according to the Kisbtbandi of the 
Mahal for the year must have been eon- 
verted into arrears by 28th March, 1940. 
Therefore, adjusting what was paid for 
the January kisbt of 1940 and what was 
paid towards the March kisht of 1940, as 


shown above, there still remains a balance. 
This balance, according to the Collector’s 
revenue papers, is Rs. 4-8-0. The theory 
of advance payment vanishes. The lear¬ 
ned Subordinate Judge accordingly finds: 

1_10J “Such being the position, I cannot 
agree with tbc plaintiS^ that there wat, no arrear 
of revenue left after crediting all the pay¬ 
ments made as disclosed by the cbalans up to 
March Kiahl of 1940 (vide Exhibit 7 series). 
The 28th March 1940 corresponded to the 5lh 
of Chnit 1347 PasH and the last date of 
Phagun of that Fasli year corresponded to 
23rd March, 1940. Under section 2 of Act XI 
of 1859, the unpaid revenue of a particular 
mouth 6xed under the original kishlbandi 
(Ex. 2) becomes an arrear of revenue on the 
1st day of the following month. So even accord¬ 
ing to the settlement — Uishlbnndi the revenue 
for PhngtiH 1347 Fasli became an arrear on the " 
1st of the following Chait corresponding to 
24lb March 1940. Thus, having applied my 
mind even to the date of the original hisht- 
bfindi, 1 find that the revenue payable for 
PJmgun of that year had also become payable 
as arrear and ought to have been paid up 
by the arrear kishlbandi on 28th March of 
that year. Thus we find that the <lefaulted re¬ 
venue of Its. 4 and odd for which sale has 
taken place, had already become an arrear and 
ought to have been paid up upto the 28tb March 
1940. To determine the existence of the 
arrear 1 have also applied my mind to the re¬ 
venue of the year previous (o 1940 in the light 
of the original settlementand 1 have 
found on calculation that the arrears in full 
bad been paid up to March 1939. So the sub¬ 
sequent revenue deierroioed even by the original 
kishlbandi settlement deed formed the arrears 
which had to be paid np half in January and the 
remaining half in March 1940. Having thus 
considered the matter in view of its different 
aspect-' as aforesaid, 1 feel convinced that the 
revenue of Its. 4 and odd for which sale had 
been held wu^ already in arrears and bad to be 
cleared ofl by payment before the 28lh of March 
1940. This was not paid up wilhin the time fixed 
bv Act XI of 1859, but was remitted by money 
order on ihe 1st of .\pnl, 1940. as htaled in 
paragraph 3 of the plaint of suit No. 204 of 1911. 

(17J Nothing has been shown to us to 
demonstrate the incorrectness or inexacti¬ 
tude of this finding with which I entirely 
agree. It is obvious from the aforesaid 
<luotaiion that the learned Subordinate 
Judge has kept in view tbe distinction bet¬ 
ween the kisht dates according to tbe kislit- 
bandi on which the revenue only falls due 
and the latest dates for payment fixed by 
the Board of Uevenue according to the pro- 
visions of s. 3. lie has not confused himself 
Ijetween what is due according to tbe kisht- 
bandi and what is an arrear. The appel¬ 
lants’ contention,based as it is, on either of 
the alternatives as premised above falls to 
the ground as it is neither a fact that they 
had paid thiee-fomths of the revenue on 
12th January, r.uO, nor that anything other 
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than what ia arrear in law was to have been 
paid on 28th March and remained unpaid, 
or, in other words, the deficiency in payment 
towards March kisht of 2940 was in respect 
of an arrear, and not what would be due 
after 28 th March. Further support is sought 
to be drawn, in favour of the appellants’ 
contention as propounded by them, from the 
terms in which the arrears for payment of 
which the sale was held, are described in 
the sale proclamations and notices, reports 
of arrears and sale certificate. The procla¬ 
mations and notices (Ex. G series) men¬ 
tion them as "for payment of Rs. 4-8 0 due 
on account of payment of Government 
revenue due up to 28th March, 1940, 
current year." Arrear reports (ex. A 
series) state : “The estates that have fallen 
into arrears of land revenue for the kisht 
ending 28 th March, 1940.” The sale certifi¬ 
cate (Ex. J) states : “Sale took effect 
on 3rd June, 1940, for satisfaction of 
Rs. 4-8.0 on account of instalments due up 
to 28th March, 1940.” 

[18] The argument based as it is on these 
descriptions pays little attention to the mean, 
ing of the words "due**, “kisht” and “instal- 
ment” occurring in the above documents. 
They have no reference to the original kisht- 
ibandi. They are terms used in the Collector’s 
I revenue accounts and papers maintained 
under rules and instructions of the Board of 
I Revenue. The word “dne” here means due as 
[ "arrears” (within the definition of section 2 
of the Act), and the word “kisht” or 
l'‘inatalment” means an instalment fixed 
,for payment of what has already become 
.an ‘arrear’ in the statutory sense. For 
j facility of payment and convenience of 
iaccounting these instalments are either one, 
two, or four in a year according as the 
annual revenue payable is less than Bs. 10 , 
or less than rs. 50, or more. Accord- 
ingly, the year stands divided into two or 
four parts, and the kisht day or the latest 
day for payment of arrear is the day with 
which the above division of the year expires. 
When any instalment of arrear remains 
unpaid on the said last day, the collector in 
bis accounts shows the estate in arrear, not 
in the sense that the unpaid amount be- 
comes an arrear on and from the day follow¬ 
ing the latest date, but because the grace 
period allowed under the section for payment 
of what had become arrears bad expired. 

[19] To elucidate the point I shall call 
attention to the Board's rules and instruc¬ 
tions relevant to the issue which are sum¬ 
marised at p. 9 of the Manual: 


A. I.R. 

[20] “Id consequeoce of these changes the 
CoUectorate Tauzi Department since 1893 realised 
Land Revenue, not according to the inatalments 

fixed in the original agreements, but according to 

the amounts due as arrears on each latest date of 
payment. Chapter II, S. 1 of the Manual describes 
the Tauzi Roll of a district as a list of the estates 
from^ which the land and police revenue of the 
district is collected, showing the revenue assessed 
upon each estate, divided into the amounts due on 
each latest day of payment. (The description ia 
not exactly correct as these amounts ate really 
overdue as arrears before each latest day of pay¬ 
ment). These instalments are carried forward to 
the Tauzi Ledger which is written yearly, and are 
shown also in Return X of the demands, oollec. 
tions and balances which is submitted by the 
collector after the close of each kist. In respwt of 
Return X it is specially enjoined in R. 5, Chap. 
II, S. XVIII, that the‘demand’for a particular 
kist should include only those sams for the 
recovery of which legal steps can at once be taken 
on the day immediately following the latest day of 
payment. The Tauzi Department practice la there¬ 
fore in conformity with the Revenue Sales Law 
though the instalments of revenue as referred to in 
S.2, AotXI of 1859 are no longer noted in its 
registers. The arrears of revenue which the Collec¬ 
tor enters in his Return No. X as not having been 
paid on the last day of the Tauzi ‘kist’, and (or 
which be advertises estates for sale, are a fortiori 
also arrears of revenue within the meaning of Act 
XI of 1859 as they remained unpaid on the first of 
the month of the appropriate era following that 
on which they were due for payment according to 
the original agreement." 

[21] la order to examine the value of 
this contention a little more closely I feel 
it incambent upon me to deal with a few 
decisions. The case in 19 P. L. T. 705^ is a 
case in point. In that case there were two 
dates fixed by the Board of Revenue, 
namely, the I2tb of January and 2dth March, 
as it is in this case, and .there the default 
was in respect of what the Collector called 
January kist, and their Lordships after an 
elaborate reference to the rules framed by 
the Board of Revenue for the purpose of reve¬ 
nue collections and for the purpose of main¬ 
taining the Collector’s accounts came to the 
coDclnsion that the word “kist” in the Col¬ 
lector’s account does not mean kist accord¬ 
ing to kistbandi, but it means the latest day 
for payment as fixed by the Board of 
Revenue. Their Lordships have said in that 
case: 

[22] "The Tauzi Ledger of this estate mentions 
Bs. 3*8-10 as the net demand payable in respect 
of the January kist. The expression ’kist’ as ex¬ 
plained in the Tauzi Manual issued by the Board 
of Revenue, Bengal, means the period between 
one latest day for payment of arrears of leveaQe 
and the next, and is not used in the xestxiot^ 
meaning assigned to it in S. 2 of the Act. Thos, in 

1. ( 33) 25 A.I.R. 1938 P.C. 248 : I.L.B.(19M)‘2 
Cal. 665 :32 S.L. R. 931: 65 I. A. 380 : 176 I..O. 
881:19 P.L.T. 705 (P.C.), Dlnabandha Chattecjee 
V. Ashntosh Chatterjee. 
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<the case ol this estate, which paid reveDue in two* 
iostalments the expreesioo ^January kist’ means 
the period beginning on 29th Uarcb and ending 
on 12th January and the 'kist day* means the 
latest day of payment on whioh that period 
expires-now 12th January 1930, as shown in the 
Tausi Ledger, was the latest date for payment of 
that sum* But it appears from the tau2i Ledger 
4hat of the aforesaid net demand, Rs. 4-5-1 was 
duly paid on or before 12lh January 1930; and 
•that only Rs. 1-3*9 remained unpaid on the last 
day 6xed for the payment of arrears. On the expiry 
• of that day the estate became liable to sale by public 
auction, and the sale on the date in question, 
namely, 22nd March 1930, did not infringe the law^\ 

[23] This observation can quite appro¬ 
priately be made applicable to the facts 
•of this case, making only relevant changes 
■with regard to the sums that were payable. 
In this case, as I have shown, according to 
the Collector’s Ledger after the latest 
date for payment of March kist, that is, 
28tb March 1940, there was an arre^r of 
Rs. 4-8-0 out of the net demand ' of Bs. 
21-11-0. This demand, according to the 
method of accounting maintained in the 
Collector’s Ledger under the rules of 
the Tauzi Manual, must be arrears. 

[24l Reliance is placed by the appel- 
lants on the case in lo pat. 496® In that 
case it was found as a fact that the revenue 
•of ns. 47 and odd fell due on 28th March 
and it became an arrear from let April 
while the latest day for payment of the 
arrear, according lo 8. 3. was 7th June. 
The proprietors having defaulted to pay 
what was payable on 28th March and the 
property having been sold on tbo 6tb 
Juno, their Lordships held that under 
the Bcbcme of Act xi of 1859 mere default in 
paynjent of what was due under the kist- 
bandi should not entail the liability of the 
estate to be sold. According to s. 3, 
the Act gave a period of grace to the 
proprietors to clear the arrears, and no 
legal proceedings could bo validly takon 
before the latest day of payment expired. 

[25] In 19 p. Jj. T. 705,* at p. 708, their 
Lordahipe said, referring to 10 Pat. 496®: 

[26] “That judgment oannot be taken aedUpIae- 
ing the meaning wbioh ibeir Lordships bave, in 
the present case, shown to attach to the entry of 
the date 12th January 1930, under the bead 'kist' 
in the Tauxi Ledger.** 

[27] They have further said that that 
case is correct on its own facts. 

[28] Next reliance was placed on the Full 
Bench case of this Court in 12 pat. 760* 

2. (’81) 18 A.I.R. 1931 P.C. 57: 10 Pat. 496: 130 
I.C. 676 (P.C.). Mt. Saraswati Daburla ▼. Suraj- 
oarajan Chaudburi. 

3. CSS) 20 A. I. R. 1933 Pat. 230 : 12 Pat. 750 : 
148 I.C. 869 (F. R.), Jadunandao Singh t. 
3timati Savitri Devi. 
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at p. 765. That case also holds .that ^hen the 
original kistbandi is either .unknown or 
forgotten, tbo dates -6xed as the latest day 
for payment-by-the Board of Revenue are 
popularly known as ‘kist’. In that particular 
case there were four such dates, namely, 7th 
June, 28th September, I2th January and 28th 
March. The' original kistbandi was also 
before their Lordships. The arrear that 
remained unpaid was in respect of what was 
payable on 7th June, and their Lordships 
held thataccording to the Collector’s accounts 
what has always beeh paid on 7th June must 
be held to be the arrear and not the kist due 
and, therefore, the Collector had jurisdiction 
to put the property to gale without waiting for 
the next ‘latest date for payment of arrears, 

[29] ' The case in 59 i. A. 68* is a case in 
which the original kistbandi had either been 
forgotten or unknown but as a fact it was 
found that the kistbandi dates synchronised 
with the latest dates for payment. 

[30] In 53 I. A.' 21G* kist dates in the 

Collector’s accounts wCre held to be the latest 
dates for payment of arrears and the sale 
held between two such latest dates for what 
was left unpaid in the first of such dhtes was 
held valid. ‘ 

[ 81 ] There remains only one other case 
which-1 must deal with at some length. It is 
the case in i. L. R. (1942) 2 cal. 125®. Certain 
principles have been very lucidly laid down 
in that case, the mOst significant of which 
is that when a plaintiff wants to have it de¬ 
clared that a sale held for arrears of revenue 
by the Collector is nnll and void or other¬ 
wise invalid, the onus lies very heavily on him 
to show that there was no arrears of revenue 
due from him in respect of which the estate 
might bo legally sold and it is also for the 
plaintiff to show that the Tauzi Register has 
been incorrectly prepared. They further say 

[32] “It seoma, therefore, to follow that, when 
ftrreara of revenue are ebown as being due in tbo 
Tauzi Kcgieter from any estate in respect of any 
pariicular kist, this must be taken as sliowing, un¬ 
til the contrary U provcil, tliat the last day of the 
ki-t, is the latest day of payment for the arrears 
and that, if such arrears are not paid by that day, 
tbo estate will prima facie be liable to be brougbtto 
sa'o under the provisions of S. 3,of Act XI of 1859.“ 

[33] In support of this proposition their 
Lordships followed the case in 19 P.' L. T. 

4. (’32) 19 A Ml. 1032 I’.C. 61 : .^>9 Cal.. 1034 : 69 
I. A. 68 : 136 I. C. 410 (P.C.), Krishna Cbaodra 
V. Pabna Dbana Rbandar Co. Ltd. 

5. ('26) 13 A I.R. 1926 P. C. 126 : 6 Pat. 200 : 63 
I. A. 246 : 98 I. C. 930 (P. C.), Jagadiebwar 
Narayan v. Muhammad Ilnriq ITussain. 

6 . (’43. 30 A-I.B. 1943 Cal. 02 : I. L. B. (1942) 

2 Cal 125 : 204 I. C. 598, Ilukmini Kisbore De 
T. Jai Chandra D:kUa Ray. 


Karu Singh .V. IJathhni Lal (Ray J.) 
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705^, which I have already referred to. In 
that particular case before coming to their 
conclusion their Lordships of the Calcutta 
High Court have said, which can be very 
appropriately applied to the facts of the 
present case, that: 

[34] ''In the case with which we are now dealing, 
there is nothing to indicate that the Tausi Ledger 
had been wrongly prepared, nor have the plaintifTs 
succeeded in showing that there were no arrears of 
revenue in existence on 12th January (in the 
present case on 28th March), in respect ot which 
their estate might be legally soldJ* 

[35] The result of examination of the 
aforesaid authorities is that 'kist' in Collec¬ 
tor’s accounts means the kist for payment 
of arrears and *kist day’ means the latest 
dates for payment of such arrears fixed 
under S, S of the Act. The onus is on the 
plaintiffs to establish that the Collector’s 
account is wrong. The theory of advance 
payments propounded by tbe appellants is 
based on the hypothesis that from the start 
of tbe kistbandi and settlement they have 
commenced paying in advance in two 
equal instalments. The Court must not 
act upon hypothesis but upon realities. I have 
shown above bow after paying the arrears 
that remained unpaid on the 98th March 
1939 , the appellants and their co-sharers 
have paid in course of tbe whole year, 
Es. 4-8-0 less out of Bs. 43 and odd, the annual 
revenue, and it is this sum of Rs. 4-8-0 which 
represents the ‘arrear’ and not due . 

[36] Having in view the distinction 
between what is due under a kistbandi and 
what is an arrear within the meaning of S. 2 
of Act XI of 1869 and having regard to tbe 
entire evidence on tbe record I am of 
opinion that Rs. 4.8-0, which has been des¬ 
cribed to be the arrear of the March kist, is 
an arrear within the meaning of S. 2 of the 
Act, and 28tb March 1940, was the latest 
day for payment of this sum as fixed by the 
Board of Revenue under S. 3 of the Act. 
The plaintiffs have failed to establish that 
this was not an arrear. Therefore, in agree¬ 
ment with the learned Subordinate Judge 
in the Court below I hold that the appeal has 
no merits and must be dismissed with costs. 

[37] The cross-objection directed against 
disallowance of costs to the respondents by 
tbe Court below has been pressed, but in the 
circumstances we do not think there is any 
reason to interfere with the order of the 
learned Subordinate Judge in that connec¬ 
tion. Tbe cross-appeal, therefore, stands dis¬ 
missed too. 

Meredith J.— I agree. 

g.m./d.h. Appeal dismissed* 


A. I. R. (33) 1946 Patna 466 [C. N. 135} 
Manohar Lall and Reuben Jj. 

Dindeyal Bam—Appellant v. Bamzan 
M istri—Bespondent. 

Appeal No. 292 of 1944, Decided od Slst 
January 1946, from appellate order of Jndioial 
Commissioner, Chota Nagpur, Rancbi, D/-13tlk 
June 1944. 

Chhota Nagpur Tenancy Act (6 of 1908), S. 47* 

Land originally acquired for cuhivation but 
subsequently being used for non-agriculturaH 
purposes can be sold in execution. 

Tbe protection from saleability by money decree 
provided by S. 47 is intended only for agrioultaral 
lands. It would be highly inequitable to extend 
such protection to lands which were once upon a 
time acquired for cultivation but are for some time 
past being used for other purposes obviously 
unconnected with agricultural operations, as 
for example, as residence of shopkeepers: (’36) 
22 A.I.R. 1935 Pat. 106, (*87) 24 A. I. R. 193T 
Pat. 321 and Misc. Appeal No. 318 of 1933^ 
Foil.; (‘27)14 A.I.R. 1927 Pat. 324, Not followed, 

' • [P 467 C 1). 

Jyotirmay Qhose —for Appellant. 

Q. C.Mukherji —for Respondent. 

Manohar Lall J. —The only question 
for decision in this appeal is whether tba- 
Courts below were right in refusing to apply 
the provision of s. 47, Chota Nagpur Ten¬ 
ancy Act, to the plot which was sought to be 
sold in execution of a rent decree obtained 
by the respondent. 

[2] Tbe plot in question is No. 771 and is 
a part of Khata NO. 74. The learned Advo- 
cate for tbe appellant stresses, relying upon 

tbe words of s. 47 that: 

[3] “No decree or order shall be passed by any 
Court for tbe sale of tbe right of a raiyat in his 
bolding or any portion thereof, nor shall any suchi 
right be sold in execution of any decree or order.’*’ 

I4j The Courts below, however, have 
found that plot no. 771 had long ago lost its 
nature of raiyati character and not only 
had the land completely lost its original 
nature of agricultural land, but also it was 
not necessary for the owners for the culti¬ 
vation of the other raiyati lands. The learn¬ 
ed Judicial Commissioner says: 

[5] •’ For tbe purpose of cultivation they have 
houses in other villages. These two houses are 
meant to be used as shops and tbe judgment-deb¬ 
tors were using these houses as shops and not ap¬ 
purtenance to the agricultural bolding. Even the 
witness of the appellant judgment-debtor stated 
that they had separate residential house in tbeir 
village and the attached houses were being used 
as shops”. 

[6] A little later on, the learned Jndg® 
makes similar observations: 

[7] “Plot no. 771. though noted as of the 

raiyati holding No. 74. once upon “.time j* 

bas altogether lo6t its nature as raiyati land. is 
now a residence of shop-keepers, and its 

is quite nnconnected with the agricultural opera 
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4ioa8 on tho west of the holding end In fact on 
-other portions of the holding the judgment-debtor 
' and his oo'sharers have houses. Here it might 
have been acquired once upon a time for cultiva¬ 
tion though even this is not clear, but for some 
titne past it is being used as residence of shop¬ 
keepers and it would be highly inequitable to extend 
to this sort of land and bouse obviously uncon- 
neoted with agricultural operations, the protection 
from saleability by money decree which was ioten- 
del only for agricultural lands”. 

[8] The view of one learned Judicial Com¬ 
missioner is supported by the cases in 
A.I.R. 1935 pat. 105/ and A.I.R.1937 Pat. 321® 
and an unreported decision given by a Divi¬ 
sion Bench of this Court in Misc. Appeal No. 
318 of 1933 decided by the late Chief Justice, 
Courtney Terrell, C.J., and Varma, J.,on 27tb 
March 1936. The learned Advocate for the 
appellant drew our attention to the case in 
e P. L. T. C7l^ and argues that it is immate¬ 
rial to what use the land is now being put if 
it is held or found that the original character 
of the land of which the portion in dispute 
88 now sought to be sold was raiyati. In face 
of the decisions, cited above, this argument 
'is not acceptable to us. It may appear some¬ 
what hard if the point of view of the judg¬ 
ment-debtor alone is seen. On the other 
hand, the decree-holder is losing bis valuable 
right of a decree which be has obtained from 
a competent Court. I would dismiss this 
appeal, but there will be no order as to 
costs. 

Reuben, J. — I agree. 

N.8./D.H. Appeal di&missed. 

1. (’35) 22 A. I. U. 1935 Pat. 105, Bama Charan v. 

Gobindram. 

2. (’37) 24 A,LB. 1937 Pat, 321:16 Pat. 316:169 I.C. 

872, Gbasiram Marnari v. Sbiba Prosad Singh. 

3. (’27) 14 A. I. R, 1927 Pat. 324 : 6 Pat. 440 : 

104 I. C. 218 : 8 P. L. T. 07J. Mt. Bibi Aisba v. 

Uahabir Piasad. 
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Manohar Ball J. 

Najiman Nissa Begum — Appellant v. 

Serajuddin Ahmed Khan — Respondent. 

Appeal No. S7 of 1941, Decided on 15th May 
1946, from appellate decree of Diet. Judge, Cut* 
tack, D/-4th April 1941. 

Dieaolulion of Muslim Marriages Act (1939), 
S. 2 (ii) — Husband refusing to pay prompt 
dower — Suit by wife to recover same—Hus¬ 
band denying that prompt dower was payable 

by him^Suit decreed_Husband is bound to 

maintain wife_Suit by wife for dissolution of 

mArrlage—No maintenance paid for over two 

years before suit_Defence that husband was 

not bound to pay maintenance unless wile 
'Oomea and slays with him—wife is entitled to 
'^SBolutlon of her marriage. 

Where the bueband refuses to pay the prompt 
«doweE and takes the defence, when a suit has been 


instituted to recover it, that there was no prompt 
dower payable by him, that the wife has relinqui- 
ehed a portion of that dower debt and that the 
balance has been converted into deferred dower, 
but the Court decides that the wife is entitled to 
the payment of her dower debt which, however, 
remains still unpaid, the wife can refuse to go and 
stay with the husband and the husband is bound 
to mainiain^such a wife. [P 468 C 2; P 469 C Ij 

Consequently, where, before the institution of a 
suit by the wife for dissolution of marriage, the 
wife has not been paid any maintenance for over 
two years and is not paid any maintenance since 
the institution of the suit and the attitude of the 
husband is that he is not bound to pay maintenance 
unless and until the wife comes and slays with him, 
the facts come within the mischief of S. 2 (ii) and 
the wife is entitled to dissolution of her mtirriage: 
(M4) 31 A. I. It. 1944 Lah S36 and (^41) 31 A.I.R. 
1944 All. 23. Disling.; SO A.I.R. 1943 Lab. 
310 and (’42) 29 A. I. R. 1042 Lah. 92 Ref. to. 

[P469 C 2] 

3/. S. Rdo and H. P. Dhagat —• for Appellant* 

S. K. Ray for B. K. /fay —for Respondeat. 

Judgment. — In this caso after I bad 
proceeded to deliver judgment it was re- 
presented to mo that there was a cbanco of 
an amicable settlement between the parties, 
the Advocate-General stating that his in- 
formation was that the wife was willing to 
come and stay with the husband, but her 
parents were not allowing her to do so. He, 
therefore, suggested that if the real wishes 
of the wife were ascertained and if she was 
unwilling to live with him, the husband will 
have no objection to the dissolution of the 
marriage. Accordingly I directed Mr. Subba 
Rao to himself proceed to the house of the 
wife in Cuttack and ascertain her real wishes. 
He informed me that the wife is not 
willing to stay with the husband owing to 
his behaviour in the past. Accordingly I 
proceed to deliver judgment. 

[2] In this appeal tho principal question 
for decision is whether the facts proved en¬ 
titled the wife to claim dissolution of her 
marriage with tho respondent. The plaintiff 
is admittedly tho married wife of the res¬ 
pondent. Marriage took place in 1925. Tho 
parties apparently lived as husband and 
wife till 1931 or 1932 when tfco wife was 
attacked with malaria in Balasore-that is 
the place where tho family of tho hu3l)and 
resides. But the husband iu the course of 
liis dutio.s bad to remain away from Bala- 
sore. Thereafter she came to Cuttack or 
rather was brought to Cuttack by her bro- 
ther as it was alleged that she was not being 
properly looked after by the family of tho 
husband during her illness. Soon after the 
defendant married another wife without tba 
previous consent of the plaintiff. This was 
followed by a notice (Ex.2) which was sent 
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to the "defendant on behaU-of'tbe plaintiff 
denaanding from him. her; prompt dower 
and also maintenance at the rate of Bs. 40 
a month. No reply was sent to this notice. 
The plaintiff then instituted a suit for 
recovery of the.dower debt and also for 
return of certain moveables as it was alleg¬ 
ed that she was not allowed to bring them 
from Balasore. In that suit the defence was 
that ,tbe plaintiff had voluntarily relinqui- 
flbed a portion of her dower debt and also 
had converted the balance to deferred dower. 
The matter came up to the High Court 
where it was decided that whether the wife’s 
allegation that she w’as coerced to enter into 
the agreement to relinquish the dower debt 
was true or not, as the relinquishment took 
place when she was a minor, the defendant 
is bound to pay the full dower debt. The 
decree of the High Court was.passed on 2 lst 
December 1937. That decree is being realised 
through the execution Court where the defen¬ 
dant has beep able to get an order for 
instalments. I was informed that warrant 
of arrest was applied for by the wife to 
recover part of her decretal dues. * 

[3] All the above facts are fully, eskabli- 
shed and show that the feelings between the 
parties are so embittered that there would 
be no peace between the husband and wife 
if they live together, ijut if the law does not 
entitle-the wife to dissolve her marriage this 
Court will not be able to help her. The suit 
for dissolution of marriage was based upon 
the provisions of S. 2, sub-cl. (ii) of Act Vlll 
(8) of 1939, to the effect that if husband has 
neglwted to maintain his wife for Over, two 
years she is entitled to claim dissolution. 
The defendant says that he is not bound to 
maintaifa bis wife because she refuses to live 
with him notwithstanding his efforts to 
induce her to come and stay with him as 
his wife. She, rather her parents, refuse to 
allow her to do' so. The wife on the other 
hand says that she is not bound to live 
with her husband until her dower debt has 
been paid and further that the husband has 
never asked her to come and live with him 
and has mercilessly neglected her and has 
not paid any maintenance. 

[ 4 ] The learned Munsif did not believe 
the denial of the defendant of the allegation 
that the plaintiff left for Cuttack in 1932 
after sufl’ering from malaria, but he thought 
that she came to her father’s house without 
any reason and without the permission of 
the husband. He also thought that there was 
no reason to disbelieve the evidence led on 
loehalf of the defendant, that he came with 


an offdr to take the plaintiff back to hia 
house but-met with cold rebuff from the 
parents of the plaintiff. In these circumstan¬ 
ces the learned Munsif decided that no cause 
arose .to the plaintiff to claim maintenance 
as she was not subjecting herself to the con¬ 
trol of the husband. Accordingly he dimissed 
the suit. 

[5j On appeal the learned District Judge 
found as a fact that Ihe husband has not 
been maintaining the wife since 1932, that 
she had cause to leave Balasore and come to 
Cuttack as alleged by her, but he thought 
that it was the duty of the wife to go back to 
the husband when she had recovered and it 
was not the business of the husband to 
come and ask his wife to return to him. The- 
learned Judge did not think it necessary to 
give any Bnding upon the evidence which 
was led on behalf of the husband that he 
did come to fetch his wife back to go and 
stay with him. The attention of the learned 
Judge was drawn to para. 213 of MuUa’a 
Muhamedan Law, 12th Edn., p. 227, where 
it is stated that the husband is not bound 
to maintain his wife w’ho refuses herself to- 
him or is otherwise disobedient, unlesa 
the refusal or disobedience is justiBed by non¬ 
payment of prompt dower, but although be¬ 
thought that there was some force in this 
contention, he did not accede to the argu¬ 
ment in these words: 

[6] “I do not think, however, that this argu¬ 
ment really assists the appellant because I have 
not been shown that apart from the legislation 
of 1939 failure to maintain e wife afforded any- 
ground to divorce under the Muhamedan Law. 
That was a right accruing to the wife at any rate- 
as far as the Civil Courts are concerned by the Act 
of 1939. By that time the prompt dower was being 
paid. Therefore at the time the Actcame into ope¬ 
ration as the wife was living separate from the hus¬ 
band, bewas not under the duty tomaintainher.’" 

Accordingly he dismissed the appeal.” 

[ 7 ] In my opinion upon the facts found 
the wife is entitled to a decree for dissolu- 
tion. The husband refused to pay the prompt 
dower. He took the defence when a suit had 
been instituted to recover it that there was 
no prompt dower payable by him, that the 
wife bad relinquished a portion of that dower 
debt and the balance had been converted 
into deferred dower. The High Court, 
ever, decided in December 1937, that the 
lady was entitled to the payment of 
dower debt. The dower debt is still unpaid.^ 
these circumstances according to Baines, 
Principles of Muhamedan Law quoted m 
para. 213 of MuUa’s book, the wife can 
refuse to go and stay with the husband ana 
the husband is bound to maintain such a|^ 
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i TTife. The suit waB instituted on Slat July 
L989 after the Dissolution of Muslim Mar- 
ciagea Act came into operation. The suit 
for recovery of dower debt was instituted 
in 1932 and, as already stated decided, in 1937. 

It follows that before the institution of the 
suit the lady had not been paid any main¬ 
tenance for over two years. The lady is not 
being paid any maintenance since the in- 
stitution of this suit. Indeed the husband’s 
attitude in this Court was that be was not 
bound to pay maintenance unless and until 
the lady comes and stays with him. In 
these circumstances the facts come withm 
the mischief of s. 2, sub-cl. (ii) of Act Vlll 

(8) of 1939, and the lady is entitled to dis¬ 
solution of her marriage. 

[8] The learned Advocate-General drew 
my attention to some authorities and it is 
desirable that I should deal with them. He 
relied very strongly upon a recent decision 
of Lahore^High Court (A. I. R. 1944 Lab. 33G.*) 
That case was decided upon the facts that 
a Muhamedan wife cannot comi^el her hus¬ 
band to divorce bis other wife and if she 
refuses to live with him unless be divorced 
his other wife, there is no liability on the 
husband to maintain the wife and bis fail¬ 
ure to do 80 would not entitle her to get 
a divorce under 8. 2, aub-cl. (ii) of Act viii 
(8) of 1939, The facts here are entirely differ, 
ent. Moreover the learned Chief Justice quo- 
tod with approval the passage which I have 
referred to above from Mulla’a Muhamedan 
Law. The learned Chief .lustico observes at 
p. 838 that Baillie and other Text book writers 
confirm the view that a Muhamedan hue. 
band is not legally bound to provide main¬ 
tenance for bis wife if the latter without rea- 
Bonable cause refuses to live with him. In this 
case the lady bad a reasonable cause for 
refusing to live with the husband because 
her prompt dower was not paid. In this view 
of the matter the husband was bound to 
maintain her during the period that he him- 
self was in fault. 

[9] Reliance was placed upon A. I. R. 
1944 All. 23.* The facts of that case are 
entirely different from the facts of the pre¬ 
sent case as it was observed there that where 
the wife through her own conduct leads the 
husband to stop the maintenance, the Court 
•will not allow dissolution of marriage and 
specially where the wife or her parents are 

1. ('44) 31 A. I. R. 1944 Lab. 336 : I. L. R. 
(194S) Lab. 617 ;216 I. C. 194, Zafar Huesam v. 

Mt. Akbari Begom. , ^ 

2. (’44) 31 A. I. R. 1944 All. 23 : I. L. R. (1944) 
All. 27 : 211 I. C. 384, Mt. Badtamiiaaa Blbi t. 
Yoflttfs 


entirely to blame and no blame attaches to 
the husband, it cannot be said that the 
husband has failed to provide for the 
maintenance of the wife. In the present case, 
upon the facts found, no blame can attach to 
the wife because it was the failure of the 
husband to carry out his contract thatgives 
the wife a right under the Muhamedan Law 
to refuse to go and live with him. Mr. 
Subba Kao on the other band referred to 
the casein 210 1 .c.587^ (a case entirely dif- 
ferent on facts) and the decisions of two 
Single Judges of the Lahore High Court, 
194 l.c. 567* and 199 l.C. 847^ but I do not 
consider it profitable to deal with these cases. 

[ 10 ] It will bo noticed that so fur I have 
proceeded entirely upon the plain w’ords of 
S. 2, Muslim Divorce Act, but I have also 
perused the evidence adduced on behalf of the 
defeudant and I am not satisfied that the 
defendant ever made any honest effort to 
request his wife to come and live with him. 
The evidence leaves the impression in my 
mind that the witnesses are speaking of the 
time when the lady had instituted the 
dower suit. At or about that time undoubted¬ 
ly an effort was made probably with a view 
to avoid the unpleasantness of the litigation, 
which may be carried or already was iu 
Court or possibly just before that when 
the notice was received by the husband in 
the year 1932 through a lawyer, but no ge- 
Duine effort has ever been made by the 
husband to induce his wife to come and 
live with him. 1 entirely disagree with the 
view of the learned District Judge that the 
wife herself should have gone to the house 
of the husband as it was not the business 
of the husband to go and ask his wife to 
return to him. The learned District Judge 
did not rely upon the evidence of her bro- 
ther who spoke of the social custom prevail¬ 
ing amongst the family according to which 
the wife could not be expected to go to the 
husband without being seufc for by the bus. 
band through a respectable person, if for 
some reason the husband was unable to 
go to the house of liis wifo. In my opinion, 
the learned Judge was ignorant of the well- 
known custom wliich inevails amongst the 


society to which the jjarties belong. No wife 
of the ix)sition of this family or of a family 
situated in similar circumstances would go 
to her husband’s bouse vmaccompan ied by a 

3. <’43) 30 A. I. R. 1913 Lab. 310; 210 1. C. 587, 
Mt. Zu>>aida Begum v. Sardar Sbab. 

4. (’41) 28 A. I. It. 1941 Lah. 167 : 194 I. C. 567, 
Manak Kban v. Mulkbon Bano. 

5. (’42) 29 A. I. R. 1942 Lab. 92 ; 199 1. C. 847, 
Akbari Begum t. Zafar Hussain. 
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proper escort sent by the husband, and 
if she went herself this would be considered 
derogatory to the position of the wife and 
also to the position of her family. 

Cn] I am satisfied that the husband in 
this case hasdeliberately neglected to main, 
tain his wife and that be has never made 
any attempt to induce his wife to come and 
live with him and he has never sent any one 
to bring his wife to him in a proper and 
decent manner. Further that the wife was 
perfectly within her rights in law to refuse 
to go to her husband so long as her dower 
debt was unpaid a portion of the dower 
debt is unpaid even till today. It is a satis¬ 
faction to me that the law as applied to 
the peculiar facts of this case allows me 
to dissolve this tie between the plaintiff and 
the defendant as otherwise they would be 
forced to lead a life of bitterness and con¬ 
tinued unhappiness. In the result I would 
allow the appeal, set aside the decision of 
the Courts below and decree the suit of the 
plaintiff and grant her a decree dissolving 
her marriage which took place with the 
defendant in 1925. I would allow the plain¬ 
tiff her costs in all the Courts. Leave to 
appeal is refused. 

v.r./d.h. Appeal allowed. 


A. I. R. (33) ;1946 Patna 470 [C. N. 157] 
Manohar Lall and Sinha JJ. 
Mahadeo Lalandanother — Appellants. 

V. 

Praiap Udaynath Sah Deo and others 

— Respondents. 

Appeal No. 165 of 1942, Decided on 20th Decem¬ 
ber 1946, from original decree of Sub-Judge, Ranchi, 
Dl- 7th September 1942. 

Specific Relief Act (1877), S. 42—Grantmgof 
mere declaratory relief is discretionary—Suit 
for mere declaration held was not maintainable 
under circumstances of case. 

A tenure consisting of several villages was grant¬ 
ed by A, the proprietor of the estate, to the ancestor 
of B ns jagir. D executed a usufructuary mortgage 
of four of the villages in favour of C in ojde*: to 
avoid a sale in execution of rent decree obtainea 
by A against him and subsequently 
C. Subsequently A brought a rent suit aga>°st 
respect of the whole tenure alleging for ® 
time that the tenure was a private phatwali tenure 
and not a permanent and transferable one an 
fore B was liable to ejectment under S. 69, 

Nagpur Tenancy Act. C who was m possesstoo of 
the four villages thereupon instituted a suit agamsl 
A and B for declaration that the tenure was a per¬ 
manent, heritable and transferable one for making 
his position clear in law. The trial Court dismissed 
the suit on the merits on the ground that tne 
tenure was only a Zamindari Ghatv^U tenure 
and not a permanent transferable one. On appea . 

Held that the relief sought being merely decla¬ 
ratory, the grant of the same was discretionary 


^itb the Court and ooold not be claimed as a 
matter of right. As A, the landlord had done noth¬ 
ing in relation to the portion of the tennre in C's 
possession to indicate that he was seeking to eject 
him, the suit for mere declaration was not main« 
tainable. The trial Court in refosing to grant a 
mere declarator; relief after going into the merits 
of the plaiDtifi's case bad exercised an erroneons 
discretion. 14 3eDg. lo B. 382 (P. C.) Bel on. 

[P 471 0 1, 2] 

ilahabir Prasad^ J.O, Sinha, R. S. Sahay^ S. 
N. Sinha and Shambhu Prasad. —for Appellants. 

P. R. Das, B. C. De, A. K. Chatter ji and L. 
K. Chandhary. —for Eespondenta. 


Sinha J.— This is a plaintiffa’ appeal 
from the decision of the learned Subor¬ 
dinate Judge of-Ranchi dismissing the plain, 
tiff’s suit for a mere declaration that the 
properties mentioned in sch. B of the plaint 
are permanent, transferable and heritable 
jagir of the plaintiffs. 

[23 The defendant No. 1 is the Maharaja 
of Cbota Nagpur and the proprietor of the 
■estate in which the property in question is 
admittedly situate. The plaintiffs alleged 
that there was tenure known as Tisia 
Salaiya lot ’ consisting of 14 villages which 
were granted to the remote ancestor of the 
defendants Nos. 2 to 13 sometime in 17th 
Century A. D., to one Prahlad Rai, who was 
the predecessor in title of the defendants 
second party (defendants Nos. 2 to 18). A 
genealogical table contained in Sch. c to the 
plaint was attached to the plaint as showing 
the relationship of the defendants second 
party to the said Prahlad Rai. The 
plaintiffs further alleged that the defendants 
second party and their ancestors had Iwen 
dealing with the tenure in question 
aforesaid as their permanent, heritable and 

pa-.‘ibla jagir, aad that the 

the estate bad been recognising that right 

all along: and that the 

recorded the tenure asjagir of the Jefem 

dants without any qualification. Shortly 
before the revisional survey, the defendant 
NO. 1 brought a rent suit against the 
defendants second party, and put the entire 
tenure to sale, and one Hari Bux Maewari 
purchased the tenure on 24th February 1933. 
In order to deposit the decretal sum as 
also comi)ensatvon to the auction purchaser, 
the tenure holders aforesaid borrowed 
Rs. 5800 from the plaintiffs giviug in uau- 
fructuary mortgage the four villages con¬ 
tained in sch. B to the plaint, and put them 
in possession of the same. On the deptw* 
being thus made the sale was set aside. 
Subsequently, the plaintiffa purchased the 
right, title and interest o! mortgagors m 
the villages aforesaid contained in sch. B W 
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the plaint sabjeot to the mortgage in their 
favour. The plaintiffs therefore are now in 
possession of the properties as auction-pur- 
ohasers. During the revisional survey the 
tenure was wrongly entered, so the plain, 
tiffs alleged, as ghatwali tenure, and after 
publication of the revisional record of 
rights the defendant no. i instituted a 
rent suit against the second party defen- 
dants being Rent Suit No. 1176 of 1936-87 
alleging for the first time that the tenure 
was a private ghatwali tenure and not a 
permanent and transferable one, and that, 
therefore, the defendants second party were 
liable to ejectment under s. 69, Chota 
Nagpur Tenancy Act. The plaintiffs, 
therefore, instituted a suit for making their 
position clear in law by having a declara- 
tion that the tenure was a permanent, heri¬ 
table and transferable one. 

Cd] The defence of the defendant No l in 
Bubstance was that the tenure in question 
was a ghatwali jagir granted to Cbama Sahi, 
the ancestor of defendant No. 2 as a service 
tenure on condition of his maintaining a 
certain staff for the protection of the neigh¬ 
bourhood subject to the right of the proprietor 
to dismiss the tenure-holder for neglect of 
duties. It was further alleged by the 
defendant No. l that the tenure was neither 
permanent nor heritable nor transferable nor 
partible, and bad never been treated as such 
by the proprietors of the estate. It was further 
contended that the entries in the revisional 
survey record of rights are not inconsistent 
with those in the cadastral survey. The 
defendants also denied that the plaintiffs had 
acquired any title by virtue of their alleged 
purchase of portion of the ghatwali tenures. 

[4] Hence the most important issues bet¬ 
ween the parties were (i) whether the "Tisia 
8 alaiya lot” was a permaDent.herilable,trans¬ 
ferable and partible putraputradik jagir as 
alleged by the plaintiffs, or a zamindari gbat- 
wali tenure as alleged by the defendants; (2) 
have the plaintiffs acquired any title to any 
portion of the said tenure by their auction, 
purchase aforesaid ? The learned subordinate 
Judge after going into the evidence, both oral 
and documentary .adduced by the parties.came 
to the conclusion that the tenure*, in question 
was the zamindari ghatwali tenure, and not 
a permanent or transferable tenure. In that 
view of the matter, the Court below dismissed 
the plaintiffs' suit with costs to the defendant 
No 1 . Hence, this appeal by the plaintiffs. In 
his case, as already ol^etved, the relief sought 
is a mere declaratory one, and the grant of a 
declaratory relief is discretionary with the 
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Court, and cannot be claimed as a matter 
of right by theplaintiffa In this case, the ad¬ 
mitted proprietor the defendant No. xdid not 
do anything in relation to the portion of the 
tenure purchased by the plaintiffs to indicate 
that the Maharaja was seeking to eject them. 
The Court below has gone into the merits of 
the claim of the plaintiffs, and decided against 
them. But in our opinion, the suit can be dis¬ 
posed of on tbe'preliminary ground that a suit 
for a mere declaration like the present 
does not lie, and if it did lie, the judgment pas¬ 
sed by the learned Subordinate Judge refusing 
to grant the declarations sought can be said to 
be an erroneous exercise of discretion. It also 
appears that the parties did not adduce all 
the evidence that w'as available bearing on 
the question in controversy between the part¬ 
ies. Hence, in our opinion, it is not necessary 
to go into the merits of the plaintiffs’ claim. 
It is enough to bold that the discretion exer- 
cised by the Court below in refusing to grant 
mere declaratory relief can be said to be an un- 
judicial exercise of discretion. If and when the 
plaintiffs are sought to be ejected by the con- 
testing defendants, or are actually disposses. 
sed.occassion may arise for them to institute 
a suit for a declaration of their title, and for 
confirmation or for recovery of ixjssession, 
and if such a suit is brought the Court will 
have once again to go into the question as to 
the exact nature of the tenure in question. 
The parties will then be in a position to 
adduce all the relevant evidence, and the 
Court will then be in a better position to 
decide on the merits of the respective claim 
of the parties. Hence, without going into the 
merits of the case of the parties this api>eal 
is dismissed on the preliminary ground that 
a suit for a mere declaration cannot be 
entertained. See in this connection the 
decision of tbeir Lordships of the Judicial 
Committee in 2 I. a. 83.‘ 

[SlAs a result of these considerations the 
appeal is dismissed with costs. 

Manohar Lall J. — I agree. 

K.S./d. h._ Appeal d ismissed. 

1- ('14) 14 Beng.L.It. 3^2 : 2 I, : H Sar. 447 

(P.C.f, Hajah Nilmony Singh v. Kally Churn Bhat- 
taebarjee. 

A. I. R, (33) 1946 Patna 472 fC. N. 168] 

SlIEAUEU J. 

Chandiabali Kalar — Appellant v. 

Baidf/anath Banerjee and another _ 

Respondents. 

Appeal No. 15 of 1944, Decided on 6(h 
September 1945, from appellate order of Sub-Judge, 
Sambalpur, D/- 7tb-15tb December 1943. 

Limitation Act (1908), An. 182 (5) — Step- 
ia-aid —Objection to attachment by judgjnfiiM- 
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debtor upheld — Filing ol appeal by Decree- 
holder is not step-in-aid. 

In execQtion of a decree the judgment-debtor’s 
objection that the property was not liable to at¬ 
tachment was rejected but was upheld on appeal 
by the judgment-debtor. Instead of proceeding 
against other property of the judgment-debtor the 
decree-holder filed a second appeal from the order 
•which was ultimately dismissed on 24-3-1941. In 
consequence bis application for execution was dis¬ 
missed for default in prosecution on 9-2-1940. The 
decree-holder thereupon filed a fresh execution 
application on 18-2-1943 : 

Held, that the mere filing of the appeal by the 
decree-holder was not by itself a step-in-aid of 
execution and therefore the application was 
barred by limitation. Even if it be assumed that 
the Sling of the appeal was a step-in-ald it could 
not possibly be said that any step-in-aid of execu¬ 
tion was taken by the decree-holder when the 
appeal was dismissed; 26 All. 603 and 5 Cal. 595 
Itel.on-, (’28) 15 A.I.B. 1928 Pat. 612 and 1’25) 12 
A.I.R. 1923 Pat. 459 Bef. 472 C 2] 

Lim. Act— 

(’42) Chitaley, Art. 182, N. 105, Pt. (1). 

It. K, Das —for Appellant. 

H. Sen —for Respondents. 

Judgment.—This second appeal arises 
oub of an order made in execution of a 
decree, The decree in question was passed 
in 1934, and from time to time was put into 
execution. When in 1939 certain property 
of the judgment-debtor was attached, an 
objection was taken that the property was 
nob liable to attachment under certain 
provisions contained in the Central Provin¬ 
ces Tenancy Act. This objection was 
rejected by the learned munsif on 27tb 
September 1939. An appeal was preferred 
against bis order, and on 29th January 1910, 
this appeal succeeded. The deeree-holder, 
instead of proceeding against other property 
belonging to the judgment-debtor, preferred 
a second appeal to the High Court. In con¬ 
sequence, his application for execution was 
dismissed for default in prosecution on 9th 
February 1940. The second appeal which be 
preferred to the High Court was dismissed 
on 24th March 1941. The present application 
for execution was made on 18th February 
1943 , and was, therefore, made beyond the 
period of limitation, if limitation is to be 
computed from 9th February 1940. It is, 
however, contended that limitation is to be 
computed from 24th March 1941, when the 
second appeal was dismissed. This conten¬ 
tion has been accepted by both the Courta 
below. The Courts below relied mainly on 
the decision of Kulwant Sahay and Maepher- 
son, JJ. in A. i. R. 1928 Pat. 6 l 2 h In that 
case certain property was attached and pur- 

1. (^28) 16 A.I.R. 1928 Pat. 612: 7 Pat. 708 ; lis 
I.C. 582, JagdeoNarain Singh y. Bhubaneshwarl 
Kuer, 
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chased by the decree-holder. Subsequently 
an application was made by the judgment- 
debtor to have the sale set aside. The entire 
decretal amount bad not been realised ; and 
instead of proceeding against other property 
of the judgment-debtor for the balance, the 
decree-holder waited until the application to 
have the sale set aside had been dismissed. 
It was held that certain steps taken by the 
decree-holder to resist the application to 
have the sale set aside were steps.in.aid of 
execution and availed to save limitation. 
The decision can, I think myself, be sup¬ 
ported on the ground that the proceeding 
instituted by the judgment-debtor to have 
the sale set aside was ancillary to, and 
indeed, part and parcel of the proceeding 
in execution of the decree. The decision is, 
it is clear, not directly in point here. Mr. 
Sen, for the respondent, however, referred 
to an earlier decision to which Kulawaut 
Sahay J., was also a party and which was 
cited in A. I. R. 1926 pat. 612.^ In that 
decision, A. i. R. 1925 pat. 469®, their Lord¬ 
ships, at the conclusion of their judgment, 
which was a short one, said somewhat com¬ 
pendiously : 

[2] *‘Tbere can bardl; be any doubt that the 
decree-holders are entitled to regard any rtep taken 
by them to remove theobstacle thrown by tbejodg- . 
ment-debtor in their way to the realisation of their 
decree as a step.io-aid of exeoution.” 

[3] Mr. Sen says, with a certain amount of 
justiheation, that the language there used is 
wide enough to cover the action of bis cli¬ 
ent in preferring a second appeal. Their 
Lordships, however, did not have this spe¬ 
cific case in mind, and there is ample autho¬ 
rity for the proposition that the mere pre. 
ferring of an appeal is not by itself a 
step.in.aid of execution. In this connection 
I may refer to 26 All. 608 ^ and 5 oal. 595.* 
Moreover, even if it can be argued that 
when the respondent preferred a second 
appeal to the High Court he in effect took 
a step-in-aid of execution, it cannot possibly 
be said that any step-in-aid of exeoution was 
taken on 24th March 1941, when the High 
Court made an order dismissing the appeal. 
In my judgment the application for execu-1 
tion of this decree was barred by limitation.! 
That being so, the order of the Courts below 
will be set aside and the appeal will be 

allowed with costa. 

V.S./d.H. Appeal allowed. 

2. (’25) 12 A.I.R, 1925 Pat. 469 : 4 Pat- 302 : ^ 
I. C. 807, Sheo Sabay v. Jamuna Prasad Smgn. 

3. (’04) 26 All. 608, Nand Kishore ▼. Sipahi 

4. (’80) 5 Cal. 696, Kristo Coomar Nag v. Maba- 

bat Khan, 
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